HAIIMOHAJBHBIN YHUBEPCHUTET «FOPUIUYECKAS AKAJTEMUA YKPAUHBI
NMEHHU APOCJIABA MYJPOI'O»

IOPUIAYECKHUIN ®AKYJIBTET MOCKOBCKOI'O TOCYJIAPCTBEHHOI'O
YHUBEPCUTETA UMEHHU M. B. JOMOHOCOBA

IMPOBEPKA
CYJEBHBIX PEHIEHUI
B I'PA'KJAAHCKOM ITPOLECCE
YKPAUHBI 1 POCCHUH

COopHUK TE3UCOB HAYYHBIX JIOKJIAJ0B U COOOLIEHUI «KPYTIOro CTOIa»
kadenp rpaxaaHcKoro mpormecca HaiimoHamsHOTro YHUBEPCHTETA
«Opunnueckas akagemusi Y KpauHbl UMeHH SlpociaBa Mynporo»

U I0pUINYECKOT0 PaKybTeTa MOCKOBCKOTO TOCYIapPCTBEHHOTO
yHuBepcutera umeHu M. B. JloMmoHnocoBa
Xappkos, 19 mapra 2013 r.

[Tox o6meit penakuueii B. B. Komaposa

XappKOB
«IIpaBo»
2013



VIIK 347.95(477)+(470+571)
BBK 67.9(4VKP)310
78

IIpoBepka cyaeOHBIX pelleHHMil B IPakIaHCKOM Ipolecce
178 Yxpaunbl u Poccun : c06. Te3. Hayd. JOKI. U COOOII. «KPYTJIOTO
crona» kKadeap rpaxa. npouecca Ham. yn-ta «lOpun. akan. Ykpau-
Hbl uM. flpocnaBa Mynporo» u topun. ¢ak. Mock. roc. yH-Ta
uM. M. B. JlomonocoBa, Xapbkos, 19 mapra 2013 r. / oz o0m. pex.
B. B. Komapoga. — Xapskos : [IpaBo, 2013. — 118 c.

ISBN 978-966-458-531-3

PaccmaTpuBaroTcsi akTyanbHble MPOOJIEMBbI MPOBEPKHU CyIeO-
HBIX PELIEHUH B IPa’kJaHCKOM CyJONPOU3BOJCTBE, BOMPOCH! BIIHS-
Husi EBporelickoii KOHBEHIIMH O 3alllUTe MPaB YeJI0BEKa U OCHOBHBIX
cBOOO/I, a TaKKe MPaKTUKKU EBponeiickoro cyaa mo mpaBaM 4ejaoBeKa
Ha HaIMOHAJIbHOE MPOIECCYaJbHOE 3aKOHOAATEIbCTBO U CyleOHOe
IIPaBONIPUMEHEHHE.

s acriupaHTOB, MpernojaBateseil IpUuIuYeckiux By30B U (a-
KYJbTETOB, a TAK)KE IOPUCTOB-IIPAKTUKOB.

VK 347.95(477)+(470+571)
BBK 67.9(4YKP)310

© HaumnonanbHblid yHuBepcutet «HOpuandeckas
akageMusl YKpauHbsl UIMeHU SpocinaBa Mynporo»,
2013
© IOpuanyeckuii pakynpreT MOCKOBCKOTO
roCyJ1apCTBEHHOTO YHUBEPCUTETA
nMmenn M. B. Jlomonocosa, 2013
ISBN 978-966-458-531-3 © UsparenscTBo «Ipaso», 2013



WHCTAHIIMY, TaK U Npu 00XkaJoBaHUU CyJIeOHBIX pemieHui). [laHHoe 3a-
KOHOJIaTeIbHOE MOJIOKEHHE TPeOyeT COBEPILICHCTBOBAHMSI, IOCKOJIbKY HE
COJICPKUT MPABOBBIX (PUIBTPOB, KOTOPBIE UCKIIOYUIN ObI BO3MOXXHOCTh
BHECEHUS B Cy]I JIOJDKHOCTHBIMU JIUIIAMHU OPraHOB MPOKYpPaTyphl HE00OC-
HOBAHHBIX KaI00 WM 3asBIICHUN B HHTEPECaX rocy1apCTBa.

Takum oOpaszom, oOpalieHre MPOKypopa € KamoOoH B MOPSAKE
aneJUIALMOHHOIO, KacCallMOHHOTO MPOU3BOJACTBA, 3asBJIICHUEM IIpHU IIe-
pecMoTpe cyneOHbIX pemeHnid BepxoBabiM CyaoMm YKpauHbI WM 110
BHOBb OTKPBIBIIUMCSI OOCTOSITENILCTBAM Hapsiy ¢ 0oOmuMu TpeOoBa-
Husmu, npenbsaBiusiembiMu ['TIK Ykpaunsl k popme u conepkanuio co-
OTBETCTBYIOLLUX MPOLECCYAIbHBIX JOKYMEHTOB, JOJKHO COJEPKATh
ele U U3JI0KEHUE OOCTOATEIHCTB, OOOCHOBBIBAIOIINX HEOOXOIUMOCTD
MPEJICTAaBUTENBCTBA UHTEPECOB IPAKIAHIHA WM TOCYAapCcTBa B Cyle, a
TaK)Ke J0Ka3aTelIbCTBA, MOATBEPKIAIOIINE 3TU O0CTOSTENbCTBA. B CBs-

3u ¢ 3tuM B ['TIK YkpauHbI cienyeT BHECTH COOTBETCTBYIOIINE H3MEHE-
HUA B cT. 295, 326, 357.

M.B. Kymman

OBXKAJIOBAHUE CYJEBHBIX PEIIEHUM ITO CIIOPAM,
KOTOPBIE BOSHUKAIOT U3 TPUMEHEHMUWSA
3AKOHA YKPAUHBI “O BBIBOPAX HAPOJAHbIX
JAEIIYTATOB YKPAUHBI”

CoBpeMeHHOEe U30MpaTeIbHOE NPaBO JOJKHO COOTBETCTBOBATH
OIpe/IeJICHHBIM MEKIYHapOIHO-IIPaBOBbIM cTaHAapTaM. IIpu sTom cy-
IIECTBEHHOE 3HAUCHHE UMEET Cy/IeOHas 3auTa n30upaTeIbHbIX MPaB.

Cornacao 4. 1 ct. 158 KAC Ykpaunsl cyaeOHOe penieHne, KOTo-
PBIM CyJ pelIaeT CIop MO CYLIECTBY, U3araercs B (popMe MOCTaHOBIIE-
Hus. ConepkaHME Takoro IOCTAHOBJIEHHUS JIOJDKHO COOTBETCTBOBATb
tpeboBanusim cT. 163 KAC Ykpaunsl. Yacteio 1 ct. 177 KAC Ykpaunst
u c1. 110 3akona Ykpawnsl “O BeIOOpaX HAPOJIHBIX JICITyTaTOB YKpau-
HbI” MPEyCMOTPEHBI OCOOCHHOCTH PELIEHHM, KOTOPbIE BBIHOCATCS ajl-
MUHHMCTPATUBHBIMU CyJlaMH 1O pe3yJjbTaTaM PacCMOTPEHHUs Iell, CBS-
3aHHBIX C U30MpaATEIHHBIM MPOLECCOM. AIMUHUCTPATUBHBIN CyJ, ycCTa-
HOBHB HapyIlIeHHE 3aKOHOJATEIhCTBA O BBIOOpaX, OMpPEeIsieT B MOCTa-
HOBJICHMM CHOCOO 3alUThl HApPYLICHHBIX NpPaB U MHTEPECOB, a TaKXKe
HOPSI0K YCTPAHEHHUsI BCEX MOCIEICTBUM 3TUX HapyIIEHUH B COOTBETCT-
BUU ¢ 3akoHOM. Kommu cyneGHoro pemeHusi 6e30TiarareabHO BBIIAIOT-
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Csl IMIIaM, YYacTBOBABILIMM B JIeJI€, HJIM HAIMIPABIAIOTCS UM, €CIIM OHH HE
IIPUCYTCTBOBAJIM BO BPEMS €r0 IPOBO3IJIALLIEHMSL.

Yacte 3 cr. 177 KAC YKpauHbl OnpenaenseT MopsIoK BCTyIUIe-
HUS pelieHui (MOCTAaHOBICHHUI) B 3aKOHHYIO cuiy. Tak, cynaeOHble pe-
IIEHUs, BBIHECEHHBIE 70 ABAJATH YEThIpEX YacOB JIHS, MPEALIECTBYIO-
LIET0 JHIO FOJIOCOBAHMS, IO pe3yjbTaTaM PACCMOTPEHUs CyJaMH Iep-
BOW MHCTAHIIMU /€71 00 00)KaJOBaHUM pELICHUH, NeUCTBUI nin Oe3es-
TEIbHOCTU HU30UpATEIbHBIX KOMHCCHUN, KOMHUCCHIl MO pedepeHaymy,
YJICHOB 3THX KOMHCCHUH, OTHOCHUTEJIbHO YTOYHEHHs CIHCKa H30upare-
JIeil; OTHOCUTENILHO 00XKAJIOBAHUS PEIICHUH, ICHCTBUIA WU Oe3esTelb-
HOCTU OpPraHOB MCIOJIHUTEIbHOW BIJIACTH, OPraHOB MECTHOTO CaMo-
yYIOpaBlIEHUs, CPEAICTB MacCOBOM MH(OpMALNH, TPEANPUITUH, YUpexKIe-
HUM, OpraHu3alui, UX AODKHOCTHBIX M CIYXKEOHBIX JIHUI], TBOPUYECKUX
pabOTHUKOB CPEICTB MAacCOBOM MH(pOpPMAIMH, HAPYLIAIOIINX 3aKOHOAA-
TETBCTBO O BBIOOpAxX W pedepeHayMme; mo o0KaaoBaHUIO JEHCTBUNA WU
0e3eiicTBUS KaHAUIAaTOB, UX JOBEPEHHBIX JIMII, TAPTHH, MECTHOMN Opra-
HU3ALWUU MAPTUH, UX JOJDKHOCTHBIX JIUIl M YTIOJTHOMOYEHHBIX JIUI, UHU-
[UATUBHBIX TPyNN peepeHayMa, IPYruX CyObEKTOB WHHUIIMHPOBAHHS
pedepenayma, oduIHMATBbHBIX HabOMtomaTreneil oT CyOBEeKTOB H30upa-
TEJBHOTO Mpoliecca;, 00 OTMEHE perucTpanuu KanauaaTta Ha noct [lpe-
3UJIeHTa YKpauHbl, BCTYMAlOT B 3aKOHHYIO CHJIy IO MUCT€YEHHUU CpOKa
aneJuIIMOHHOr0 00XaloBaHus. B ciyyae aneisIMOHHOTO 00’KanoBa-
HUS pelieHus (MOCTAHOBICHHUS) Cya MEPBOl MHCTAHIMHM TaKue pelie-
HUS BCTYNAIOT B 3aKOHHYIO CHIIy C MOMEHTA MPOBO3TJIANICHUS CYIeOHO-
ro peuleHusi cyja aneuisiuuoHHOW uHcTaHiuu. CyneOHble perieHus,
BbIHECEHHbIE BBICIIMM aJIMUHUCTPATUBHBIM CYAOM IO pe3yJibTaTam
paccMOTpeHHsI aIMUHUCTPATUBHOTO J€N1a, aneJUIIUOHHOMY 00aioBa-
HUIO HE MOJJIEKAT U BCTyNAlOT B 3aKOHHYIO CHJIy C MOMEHTA UX MPOBO3-
TTIAIICHHUS.

C nenpio CBOEBPEMEHHOH 3alUThl HAPYUICHHBIX U30MpaTEIbHBIX
nmpaB cyOBeKTOB m30uparenbHoro npouecca 4. 4 cr. 177 KAC Ykpauns
YCTaHABIIUBAET, YTO CyJcOHbIC pPEllICHUs, BHIHECEHHbIE aIMUHUCTPATUB-
HBIMH CyJaMHU B TEPUOJ OT ABAJIATH YEThIPEX YacOB JHS, MPEAIIECT-
BYIOLIETO JIHIO TOJIOCOBAHMS, 10 IIECTH YacOB JHS TOJIOCOBAHMS IO pe-
3yJbTaTaM PacCMOTPEHHS CyJlaMu MEpPBOW MHCTAHLUU Jen 00 obxano-
BaHUU pEUICHUH, AeWCTBUN WK Oe3l1eATeIbHOCTH M30UpaTeNbHbIX KO-
MHUCCHHA, KOMUCCHH 1O pedepeHIyMy, WIEHOB 3TUX KOMHUCCHUHA; OTHOCHU-
TEJIHO YTOYHEHUS CIUCKa M30uparenell; OTHOCUTENbHO 00XKaIoBaHUS
pelieHni, nedcTBUM uin 0e31elCTBUS OpraHOB MCIOJHHUTENbHOM Bila-
CTH, OPraHOB MECTHOT'O CaMOYTIpaBJeHHUs], CPEJCTB MacCOBOM MH(pOpMa-
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WY, TPEANPUATUN, YUPEKICHHUH, OpraHu3alui, X JOHKHOCTHBIX M
CITyEOHBIX JHUI], TBOPUYECKUX PAOOTHHUKOB CPEACTB MAacCOBOM HHQOP-
Malli¥, HapyMIaIINX 3aKOHOJATEIhCTBO O BBIOOpax W pedepeHayMe;
Mo 00XalloBaHUIO NEHCTBUI miM Oe3lelcTBUA KaHAMIATOB, MX JIOBE-
PEHHBIX JIMII, TAPTHH, MECTHON OpraHU3alui MapTUH, UX JOJHKHOCTHBIX
JUI] ¥ YNOJTHOMOYCHHBIX JIUIl, MHUIIMATHBHBIX Tpymm pedepenmayma,
JIpyrux cyObEeKTOB MHHULMUPOBAaHUA pedepeHayma, opUIMAIbHBIX Ha-
Omomareneld OT CyOBbEKTOB M30MpaTEIBLHOTO Ipolece; 00 OTMEHE peru-
CTpaluu KaHauaaTa Ha noct [Ipesunenta YkpauHsl, BCTyHarOT B 3aKOH-
HYIO CHUTy C MOMEHTA IIPOBO3IJIAIIICHHSI 1 HE MOTYT OBITh 00KAJIOBAHBI B
aTIeIUIITAOHHOM TTOPSIJIKE.

Crarbeit 186 KAC YkpauHbl onpe/iejIeHbI CPOKH aNeIIISIIHOHHO-
ro 00KaloBaHMs ONPEEICHUN 1 MOCTAHOBJICHHM CyJla IEPBOil MHCTaH-
. CornacHo 4. 3 cr. 186 KAC Vkpaunsl 3asBiIeHHE 00 aneuIsiuoH-
HOM 00>KaJTOBaHUH TIOCTAHOBJICHUS Cy/1a MIEPBO MHCTAHIIUU ITOTACTCS B
TE€YEHHE JECSTH THEH CO JHA ero MpoBO3IJIALIeHHs, a B Cllydyae IpuMe-
HeHus cyaoM 4. 3 cr. 160 nanHoro Kopekca, a Takxke NpUHATUSA MTOCTa-
HOBJICHHUSI B TUCBMEHHOM IPOM3BOJICTBE aNeUBIIIMOHHAs jkanoba moja-
€TCsl B TCUCHHE JISCATH JTHEU CO JTHS TOJTYUYCHUS KOITHMH ITOCTAHOBJICHHS.

Yacteio 5 cr. 177 KAC YkpawHBl yCTaHOBJICHBI TaKXe CICIH-
albHbIE TpaBUia 00XKaIOBaHUS CYyACOHBIX PEUICHHM, BHIHECEHHBIX ajl-
MUHUCTPATUBHBIMH CYJaMH TI0 Pe3yJIbTaTaM PAcCMOTPEHHUsS IO JeliamM
o 0OKAJIOBAHMIO PEIICHMH, NEHCTBUI MM OC3IeHCTBUS M30UpaTellh-
HBIX KOMHCCHI, KOMHUCCHI MO pedepeHayMy, YJICHOB 3THUX KOMHUCCHIA;
M0 YTOYHEHHIO CMHCKa u3bupaTeneil; mo 00KaloBaHUIO PElIeHUH, nei-
CTBUI niu 0e31eHCTBUS OPraHOB MCIIOJIHUTCILHOM BIIACTH, OPTaHOB Me-
CTHOTO CaMOYIIPABJICHHUS, CPEACTB MacCOBOW WH(MOPMAIIUH, MPEANPH-
ATUN, yUPEKIEHUHN, OpraHu3alyii, UX JOHKHOCTHBIX U CIYKEOHBIX JIUII,
TBOPUYECKHUX PAOOTHUKOB CPEACTB MAacCOBOM HMH(MOpMAIMH, HAPYIIAO-
IIUX 3aKOHOJATEILCTBO O BBIOOpaX U pedepeHayMe; Mo 00KaJT0BAHHIO
JIEUCTBUN WIIM OC3ICHCTBUS KaHAUAATOB, UX JIOBEPCHHBIX JIMII, TTAPTHU
(6;10ka), MECTHO# OpraHM3aluK MAPTUH, X JODKHOCTHBIX JIMI] U YIIOJI-
HOMOYEHHBIX JIUL, MHUIIUATUBHBIX Tpynn pedepenayma, Apyrux cyob-
CKTOB WHHIMANUU pedepeHayMa, OPHUIMATbHBIX HaOMogaTeNeld or
CyOBeKTOB M30MpaTeapbHOro mporecca. COrracHO 3TUM TpaBUiIaM Cy-
NeOHbIe pellleHusl MO pe3ysbTaTaM PacCMOTPEeHHs JAell, MperycMaTpu-
BaE€MbIX YKa3aHHBIMU CTaThsIMH, MOTYT OBITh 00XAJIOBAHBI B ameIlIsAIN-
OHHOM TIOpSIZIKE B JABYXJHEBHBIA CPOK CO JIHS WX IMPOBO3IJIAIICHUS, a
CyeOHBIC PEIICHNs, TPUHSTHIC 0 JTHSA TOJIOCOBAHUS, — HE MO3/IHEE JBa-
JATH YeThIpEX 4acoB JI0 Havasia TOJIOCOBAHHS.
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[Mopsimox oOanoBaHUs CyACOHBIX PEHICHUH TPEayCMOTPEH
tarke cT. 111 3akona Ykpauns! “O BeIOOpax HapOJHBIX JACMYTAaTOB YK-
paunbl”. IlpoueccyanbHble HOPMBI, COZEpXKAlLIHecs B H30UpaTeIbHOM
3aKOHE, 1Mo cyTH, nyonupyroT HopMbl KAC YkpaunHsbl, kacaromuecs Io-
psnka nepecMotrpa cyneOHsix pemenuil. Yacts 1 cr. 111 3akona VYk-
paunsl “O BpIOOpax HApOJIHBIX JAEMYTaTOB YKpauHbl" ONpPEAEIsAeT Kpyr
JIUII, UMEIOLINX MPaBO HA MoJavy amneUIIHOHHON *anoosl. B cooTBer-
CTBHH C JTOW CTaTheil MpaBO OOKANIOBaTh B ANEJUIALIMOHHOM MOPSAKE
HMEIOT YYaCTHHKH CYJeOHOI0 pa30oupareNbcTBa, 00XKaIyIOMME IIOIHO-
CTHIO WJIM YaCTUYHO CyAeOHOe pellieHHe, MPUHATOE CYJOM MEepBOil UH-
CTaHILIUM, HE BCTYIUBIIEE B 3aKOHHYIO CHUJIY, €CJIM CYyJ MEPBOW MHCTaH-
[[MU HETOJIHO BBIACHUJI OOCTOSITENbCTBA Jefia, He Jall HaJJiexallei
OLICHKH JI0KA3aTeJIbCTBAM, HEMPABMIIBHO NMPHUMEHWI HOPMBI MaTepHallb-
HOTO MpaBa WK CYLUIECTBEHHO HapyIIUJI HOPMBI CyAONpPOU3BOACTBa. Ya-
ctbto 2 c1. 111 3akona Ykpaunsl “O BbIOOpax HapOAHBIX AEMYTAaTOB
VYkpauHbl” mpaBo MOJA4YM ANEJUIAIUOHHOMN >Kajgo0bl TaKXKe MpeaoCcTaB-
JIeHbI TPETHUM JIMLIAM — CyObEeKTaM U30MpaTeIbHOro Npolecca, KOTopble
HE MPUHUMAJIM Y4acTUsl B CyJeOHOM pa30MpaTesbCTBE, €CIIM peIIeHUe
CyJa MepBOM MHCTAHIIMU HapylLIaeT UX MpaBa, CBOOOAbI U 3aKOHHbIE UH-
Tepechl. YTO KacaeTcsi CPOKOB Ha IMOJavy aneJUBIIMOHHON Kaio0bl, TO
OHM IIOJIHOCTHIO COOTBETCTBYIOT CpOKaM, IpeaycMoTpeHHbIM Koaekcom
aJIMUHUCTPATUBHOTO CYI0IPOU3BO/ICTBA.

Cynamu aneyuisiIiMOHHOM MHCTAHLUU SIBISIOTCS COOTBETCTBYIO-
M€ aneusIUOHHbBIE aIMUHUCTpAaTUBHbIE Cyabl. CyqoM ameuisiiuoH-
HOW MHCTaHIIMU TIO JIeJaM, KacarolMMcsi 00>KallOBaHUsI PelICHUH, ei-
CTBUM Win Oe3nesaTenbHOCTH LleHTpanbHOM M30MpaTeNbHOW KOMHCCHH
WIN €€ WICHAa, KpOMe pelleHui, neiicTBU nian 06e3/1esTebHOCTH 1o yC-
TAQHOBJICHUIO €10 Pe3yJIbTaTOB BHIOOPOB MJIM BCEYKPAaWHCKOIO pedepeH-
JyMa, PacCMOTPEHHBIX OKPY>KHBIM aIMUHHCTPATUBHBIM CYAOM, T€ppU-
TOopUajbHasl FOPUCIUKLUSA KOTOPOro pacupocTpansercs Ha ropoa Kues,
sIBJIsIeTCSl BhICIIMI aIMUHUCTPATUBHBIN Cy Y KparHBbI.

Cyn anemisiiMOHHOW HMHCTaHIMM paccMaTpUBAET JEJI0 B ABYX-
JTHEBHBINM CPOK MOCJI€ OKOHYAHUS CPOKa aleUIALUOHHOTO 00KalOBaHUs
U yBEJOMJISET JIMLI, YYaCTBYIOIIUX B JieJe, IIyTeM HCIIOJIb30BaHUs Telle-
rpamM, (pakcoB, 3JEKTPOHHOM MOYTHI, TenedoHa, MEYAaTHBIX CPEACTB
maccoBoit uapopmarmu (4. 1 cr. 38 KAC Vkpaunsl). AneuisiuoHHas
*ayo0a B OTHOILIEHUH CYJEOHOTO pelIeHHs], KOTOpOe ObLIO MPUHATO 10
JTHSL TOJIOCOBaHMsI, pacCMaTpUBAeTCsl He IMO3[HEee, YeM 3a JBa yaca Jio
Hayaja rojocoBanusi. HempuObiTue B cyeOHOe 3aceaHue JIML, HaJle-
XKaluM o0pa3oM yBEIOMJIEHHBIX O JaTe, BpEMEHH U MECTe paccMoTpe-
HUS JIeN1a, He IPENsATCTBYET aleIUISIIMOHHOMY PAaCCMOTPEHHUIO.
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