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LEGAL REGULATION OF RIGHTS
OF SOME VULNERABLE GROUPS UNDER
THE CHARTER OF FUNDAMENTAL RIGHTS
OF THE EUROPEAN UNION: EXPERIENCE
FOR UKRAINE

The Basic Law of Ukraine solemnly
proclaims, that «the human being, his
or her life and health, honour and dig-
nity, inviolability and security are rec-
ognized in Ukraine as the highest social
value. Human rights and freedoms and
their guarantees determine the essence
and orientation of the activity of the
State. The State is answerable to the
individual for its activity. To affirm and
ensure human rights and freedoms is
the main duty of the State» (art. 3). This
provision defines the philosophy of the
state in the field of human rights and
determines general social vector in rela-
tions between the state and a person.
Though the Constitution of Ukraine is
nearly 20-years in force, numerous
drawbacks in insuring of rights and
freedoms became brightly visible and
in many cases got the form of system

violations'. One of the reasons of non-
fulfillment or improper fulfillment of
the constitutional obligation of the state
to insure human rights and freedoms is
connected with legal gaps in the Basic
Law of the state. We reckon, in the pro-
cess of constitutional reform, which is
necessary for the European integration
of Ukraine, it is extremely important to
take into consideration particularities of
legal regulation of human rights and
freedoms in the European Union, as its
membership is the core priority of for-
eign policy of our state’.

! [lopiuHa 10moOBiAR YOBHOBakeHOT0 Bep-
X0BHOI Pagu Ykpainu 3 npas J10IMHU NIPO CTaH
JIOZIepyKaHHs Ta 3aXUCTY MpaB 1 CBOOO JIIOIUHU
irpoMansHuHa B Ykpaini. — K.: [IpaBa moannmy,
2015. - 552 c.

2 Tlpo 3acaay BHYTPIIIHBOI i 30BHILIHBOT
noniTuku Ykpainum: 3akoH YKpaiHH Bif
01.07.2010 Ne2411-VI // Bizom. Bepxos. Pagu
VYxpaian. — 2010. — Ne40. — Cr. 527.
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The Charter of the Fundamental
Rights of the European Union of
07.12.2000" (hereinafter — the Charter)
is the basic and the key legal act dealing
with ensuring human rights and free-
doms. Since the Lisbon Treaty came into
force, the Charter became legally bind-
ing as the part of the EU primary law,
being at the same level with the founding
treaties. It systematize all the rights and
freedoms on the EU level which are
binding for all «institutions, bodies, of-
fices and agencies of the Union with due
regard for the principle of subsidiarity
and to the Member States only when
they are implementing Union law. They
shall therefore respect the rights, observe
the principles and promote the applica-
tion thereof in accordance with their re-
spective powers (part 1 of art. 51 of the
Charter).

Furthermore, being the unique legal
act as for the mode of systematization of
rights and freedoms (they are divided
into groups not by the generation of hu-
man rights as it relevant to international
treaties, but the values of the EU), the
Charter provides the highest standards
of these rights. For instance, article 35
guaranties «a high level of human health
protectiony, article 37 — «a high level of
environmental protectiony, article 38 —
«a high level of consumer protection».
It is absolutely clear, Ukraine should
implement these standards in the future.

! Charter of Fundamental Rights of the Eu-
ropean Union of 07.12.2000 [EnekTpoHHUI
pecypc]. — Pexxum nocrymy: http://europa. eu/
eu-law/decision-making/treaties/pdf/consoli-
dated versions_of the treaty on european
union_2012/consolidated versions_of the trea-
ty_on_european_union 2012 en. pdf

But taking into consideration modern
political events, their reception should
not give a desirable effect in the nearest
future. At the same time we may guess,
that in the absence of proper economic
support of the state these legal provi-
sions should remain no more than de-
clarative (as numerous provisions of the
Ukrainian Constitution (especially in art.
47 (right to housing), art. 48 (right to a
standard of living sufficient for oneself)
etc.).

At the same time, there are several
articles in the Charter important to be
provided and guaranteed even in the cur-
rent situation. Thus, a strong emphasis
in the specified EU Founding Act made
towards ensuring the rights of vulnerable
groups who need extra protection for
various reasons. The philosophy of the
Union is quite simple: the level of soci-
ety should be determined because of the
attitude of the society towards people
who need special protection, not to be
discriminated within the society. In most
EU Member States (Austria, Estonia,
Lithuania, Poland, Romania, Slovenia,
Croatia etc.) the rights of vulnerable
people also got a special attachment at
the highest constitutional level, often
reproducing the relevant provisions of
the Charter or developing its standards.

The essence of these special rights is
not to grant additional rights to certain
individuals and legal means to ensure the
conditions in which all would equally
enjoy universal rights and freedoms. The
concept of «positive discrimination» is
related to the special human rights,
which is used as a temporary legal mea-
sure aimed at accelerating the achieve-
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ment of equality of people in society de
facto. With these conditions, it is consid-
ered justified and appears to be legally
established temporary, unequal, differ-
entiated standards and privileges to pro-
tect those who are discriminated'.

International law traditionally recog-
nizes as vulnerable people children, wom-
en, the elderly, the sick, including those
with long-term physical or mental dis-
ability (disabled), representatives of vari-
ous kinds of minorities, refugees, foreign-
ers and other persons who temporarily
need extra protection. Of course, it is
impossible to fully consider the particular
protection of all these groups for the EU
Charter of Fundamental Rights in the
same article, so we will focus on the study
of the regulation of the rights of children,
the elderly and people with long-term
physical or mental disabilities that are
most numerous in society. Unfortunately,
the Fundamental Law of Ukraine 1996,
which is the legal basis for the rights and
freedoms of human and citizen in our
country, does not contain adequate legal
provisions to safeguard the rights of such
persons. Thus, the study of specific legal
regulation of rights of groups of persons
defined by EU Charter in the context of
constitutional reform in Ukraine is the
purpose of this article.

It is important to note that currently
the domestic doctrine of International
law virtually has no comprehensive
works devoted to the outlined problems.
At the EU level the rights of vulnerable
groups of persons considered mainly

! Mi>kHapo/{HEe MPaBo: HaBY. 1MOCi0. / 3a pe.
M. B. bypomencskoro. — K.: FOpiakom IaTep,
2005. - C. 192-193.

within the general research of legal sta-
tus of a person or certain aspects of func-
tioning of the EU. This is the work of
N. Vasylieva, A. Holovko, M. Gnato-
vskyi, S. Dobrianskyi, M. Mykiievych,
V. Muraviov, O. Tragniuk etc. At the
same time, the issue of protecting the
rights of certain vulnerable groups in the
International law have become more
careful in securing scientific research
M. Buromenskyi, O. Vinhlovska,
A. Honcharenko, D. Kytsenko, A. Kot-
liar, V. Mytsyk, N. Plakhotniuk, A. Poi-
edynok, K. Chykhmar and others.

Let us study the regulation on the rights
of each of these groups in the EU Charter
compared to the Fundamental Law of
Ukraine. It is well known that the EU set
pretty high standards for the protection of
children’s rights. Expressing the general
approach of the European Union to ensure
the rights of children at the event dedi-
cated to the 20th anniversary of the UN
Convention on the Rights of the Child
1989? the EU Commissioner for Justice,
Freedom and Security Jacques Barrot em-
phasized that the EU was not only trying
to adhere strictly to the provisions of the
said international contract, but also to de-
velop policies and legislation «to protect
children and allow them to develop their
full potential so that they become a force
to be counted with in the future»?’.

2 Kougewntriss OOH mpo mpaBa JIOAWHU Bif
20.11.1989 p. // 3i0paHHsl YUHHUX MI>KHAPOITHUX
noroBopiB Ykpainu. — 1990 p. — Ne 1. — Cr. 205.

3 €C Bigsnayae 20-Ty piYHHIIO 3aXUCTY
npaB JUTHUHU Ta AUBUTHCS y MalOyTHE
(20/11/2009) [ EnexTponuwuii pecypc]. — Pexxnm
nmoctyy: http://eeas. europa. eu/delegations/
ukraine/press _corner/all _news/
news/2009/2009 11 25 1 uk. htm
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Article 52 of the Constitution of
Ukraine, which is directly devoted to
children’s rights, establish only the prin-
ciple of equality of children regardless
of origin or birth, prohibition of child
abuse or exploitation, and defines the
obligations of the state to ensure the pro-
tection of orphans and support charities
for children. From the other hand, the
Charter contains wider obligations to the
child displaying these provisions. Thus,
in its art. 24 states that “(1) Children
shall have the right to such protection
and care as is necessary for their well-
being. They may express their views
freely. Such views shall be taken into
consideration on matters which concern
them in accordance with their age and
maturity. (2) In all actions relating to
children, whether taken by public au-
thorities or private institutions, the
child’s best interests must be a primary
consideration...». As seen, the EU Char-
ter establishes a number of obligations,
which is very important to ensure ade-
quate protection of children’s rights in
society for their harmonious develop-
ment, so they should be fixed in the Con-
stitution of our country. It is important
to note that at the constitutional level of
some EU member states the right of chil-
dren received more guarantees that are
substantial. Thus pt. 1 of art. XVI of the
Constitution of Hungary 18.04.2011"
states, that «every child shall have the
right to the protection and care required
for his or her proper physical, mental and

! Constitution of Hungary of 18.04.2011
[EnexTponHmMit pecypc]. - Pexxum goctyny:
https://www. constituteproject. org/constitution/
Hungary 2011. pdf

moral development». There is a provi-
sion at art. 72 of the Constitution of the
Republic of Poland 20.04.1997> that says
“(1) The Republic of Poland shall ensure
protection of the rights of the child. Ev-
eryone shall have the right to demand of
organs of public authority that they de-
fend children against violence, cruelty,
exploitation and actions which under-
mine their moral sense... (3) Organs of
public authority and persons responsible
for children, in the course of establishing
the rights of a child, shall consider and,
insofar as possible, give priority to the
views of the child». The pt. 5a of art. 14
of the Constitution of the Federal Repub-
lic of Austria of 1930 (amended 2014)°
states that children and youth should be
provided with «intellectual, mental and
physical development to let them be-
come healthy, self-confident, happy,
performance-oriented, dutiful, talented
and creative humans capable to take over
responsibility for themselves, fellow hu-
man beings, environment and following
generations, oriented in social, religious
and moral values». Consequently, these
rules are quite progressive and appropri-
ate to modern development of guarantee-
ing of children’s rights in the EU, while,
that is quite interesting, a special com-
ponent of this right is highlighted — the
right to moral development and educa-
tion in the spirit of social, religious and

2 Constitution of the Republic of Poland of
02.04.1997 [EnextponHnuii pecypc]. — Pexxum
nocTyiry: http://www. sejm. gov. pl/prawo/konst/
angielski/konl. htm

3 Federal Constitutional Law of Austria of
1930 (amended 2014) [EnexkTporHmMIt pecypc]. —
Pexxum moctymy: http://www. legislationline.
org/documents/section/constitutions
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moral values. In our view, such a legal
status should be taken into account in the
process of modernization of Ukraine’s
Constitution.

The rights of the elderly and people
with long-term physical/mental disabil-
ity (disabled) are also not regulated by
the Basic Law. In particular, art. 46 of
the Constitution of Ukraine guarantees
only the right to social protection, while
the Charter contains a broader commit-
ment of the EU and its Member States to
ensure a significant range of rights of
such persons. In particular, art. 25 of the
Charter guaranteed that «The Union rec-
ognizes and respects the rights of the
elderly to lead a life of dignity and inde-
pendence and to participate in social and
cultural life». Article 26 of the Charter
directly dedicated to the integration of
physically or mentally disabled people:
«The Union recognizes and respects the
right of persons with disabilities to ben-
efit from measures designed to ensure
their independence, social and occupa-
tional integration and participation in the
life of the community». These rules actu-
ally reflected in the Constitutions of
many Member States. Thus the art. 52 of
the Constitution of the Republic of Slo-
venia 23.11.1991 (amended 2013)! pro-
claims «physically or mentally handi-
capped children and other severely dis-
abled persons have the right to education
and training for an active life in society».

An important guarantee of the rights
of vulnerable people is the norm of the

' Constitution of Slovenia of 23.11.1991
(amended 2013) [Enextponnuii pecypc]. — Pe-
KUM JOCTyIy: http:/www. us-rs. si/media/con-
stitution. pdf

art. 21 of the Charter, under which «any
discrimination based on any ground such
as... disability, age...». There is the rel-
evant discrimination grounds at the art.
24 of the Constitution of Ukraine not
explicitly mentioned in view of the fact
that it contains a non-exhaustive list of
grounds. However, we believe that there
would be necessary to supplement this
list with the above-mentioned provisions
of the Charter. In addition, the rule that
in order to achieve actual equality in
society for vulnerable persons may be
granted additional protection that is not
a manifestation of violation of the right
to equality should be to fixed in the art.
24 of the Basic Law of Ukraine. In this
regard, it is appropriate to give examples
of the EU Member States. In particular,
at the art. 7 of the Constitution of the
Federal Republic of Austria of 1930
(amended 2014), devoted to the provi-
sions on discrimination, emphasizes that
«no one shall be discriminated against
because of his disability. The Republic
(Federation, provinces and municipali-
ties) commits itself to ensuring the equal
treatment of disabled and non-disabled
persons in all spheres of everyday life».
There is a provision at the art. XV of the
Constitution of Hungary 18.04.2011
which is also dedicated to the general
principles of non-discrimination, given
that the state «shall adopt special mea-
sures to protect children, women, the
elderly and persons living with disabili-
ties». Interesting is also the fact that al-
most simultaneously with the accession
to the EU (15.06.2004) because of the
provisions of the Charter art. 14 of the
Constitution of the Republic of Slovenia
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11.23.1991 («equality before the law»)
was amended with rule on non-discrim-
ination because of physical or mental
incapacity. This approach to protection
of the rights of the elderly and the dis-
abled from discrimination and their
maximum integration into the social life
is reflected in international instruments.
In particular, according to the United
Nations Principles for Older Persons,
defined in General Assembly Resolu-
tion Ne46/91 of 16.12.1991" and the
Proclamation on Ageing Ne47/5, ad-
opted by the UN General Assembly on
16.10.19922, the global goal is pro-
claimed the need to make a full life of
older people. According to the art. 4 of
the UN Convention on the Rights of
Persons with Disabilities of 13.12.20063,
which was entered into force for
Ukraine 06.03.2010, our state has taken
an obligation «to ensure and promote
the full realization of all human rights
and fundamental freedoms for all per-
sons with disabilities without discrimi-
nation of any kind on the basis of dis-
ability». However, we can state with
regret that these international commit-
ments practically not properly imple-
mented in our country.

! [Tpnauyunyu OOH cTocoBHO NMiTHIX MI0meit:
Pesonwuis Tenepanpuoi Acam6rnei OOH
Ne46/91 Bip 16.12.1991 p. [EnekTpoHHMI pe-
cypcl. - Pexxum goctymy: http:/zakon4. rada.
gov. ua/laws/show/995 314

2 Iexnaparis 3 mpo6iem crapinasa Ne47/5:
npuitHATa [enepanbpuoo Acambieero OOH
16.10.1992 p. [Enexktponnnit pecypc]. — Pexxum
pocrtyny: http://zakon. rada. gov. ua/laws/
show/995 510

3 Kouseniis OOH mpo npaBa iHBaJiIiB Bil
13.12.2006 p. // Ocin. BicH. Ykpainu. — 2010. —
Ne17. — Cr. 3496.

An important part of the mechanism
of protection of rights and freedoms of
persons, including those belonging to vul-
nerable groups, is the right to judicial
protection. The first two parts of the art.
55 of the Constitution of Ukraine deter-
mined that “(1) humans’ and citizens’
rights and freedoms are protected by the
court. (2) Everyone is guaranteed the
right to challenge in court the decisions,
actions or omission of bodies of state
power, bodies of local self-government,
officials and officers». In many interna-
tional regulations on human rights, the
right to judicial protection is formulated
more broadly and defined by specific cri-
teria and standards. It is based on two
fundamental principles: the rule of law
and administration of justice, which guar-
antee the right to a fair trial*. In primary
EU law, these principles has found clear
regulatory fixation. Thus, under the art.
2 of of the Treaty on the European Union
19923 the rule of law is proclaimed as one
of the fundamental values, and the art. 47
of the Charter guarantee the right to an
effective remedy and a fair trial. In par-
ticular, the Charter states that «everyone
whose rights and freedoms guaranteed by
the law of the Union are violated has the

* Koncruryuist Ykpainu. HaykoBo-npakTuy-
Huit koMeHTap / penkon.: B. 5. Tamii (romosa
penkon.), O. B. Ilerpumus (BiAm. cexperap),
IO. I. bapabam Ta in.; Ham. akan. mpas. Hayx
VYkpaiuu. — 2-¢ Bu., nepepo0i. i gomos. — X.:
IIpaso, 2012. — C. 410.

> Treaty on the European Union on 07.02.1992
[EnexTponHuii pecypc]. — Pexxum nocrymny:
http://europa. eu/eu-law/decision-making/trea-
ties/pdf/consolidated versions of the treaty
on_european_union_2012/consolidated ver-
sions_of the treaty on_european_
union 2012 _en. pdf
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right to an effective remedy before a tri-
bunal in compliance with the conditions
laid down in this Article. Everyone is en-
titled to a fair and public hearing within
a reasonable time by an independent and
impartial tribunal previously established
by law. Everyone shall have the possibil-
ity of being advised, defended and repre-
sented...».

It is important to note that this ap-
proach is expressed in the practice of the
European Court of Human Rights on the
basis of art. 6 of the European Conven-
tion on Human Rights in 1950! (herein-
after — the ECHR), which in its turn is
the basis of interpretation of the relevant
rights under the EU Charter (pt. 3, art.
52 of the Charter). Moreover, the Euro-
pean Court of Human Rights in its case-
law on art. 6 of the ECHR specifically
states that the right to a fair trial also
includes the right to proper execution of
the judgment within a reasonable time
(Buchholz v. Germany 1981, Baraona v.
Portugal 19877 etc.). The above-men-
tioned legal position is crucial for a
proper understanding of the right to a
fair trial in Ukraine, because according
to the statistics given by an authoritative
international body, it is failure or im-
proper execution of judgments is subject
to the most frequent violations by the

! KoHBEHIliS MPO 3aXUCT NPaB JIOIUHU
1 OCHOBOIOJIOKHUX cBOOON Bix 04.11.1950 p. //
Odiu. BicH. Ykpainu. — 1998. — Ne 13. — Cr. 270.

2 Jle CansBua, M. Ipeuenentsr EBponeiicko-
ro cyja o mpaBaM 4ejioBeka. PykoBomsiiue
MPUHITUIIBI CYICOHOM TPAKTUKH, OTHOCAIICHCS
k EBpomneiickoit KOHBEHLIUH O 3allIUTE MPaB ye-
JIOBEKa M OCHOBHBIX cBoOO: CyneOHas mpakTH-
ka ¢ 1960 mo 2002 rr. / le CansBua M. — FOpun.
uentp Ilpecc, 2004. — 1240 c.

State (about 33% of decisions taken
against Ukraine?).

Thus, the formation of the current
wording of art. 55 of the Constitution of
Ukraine may lead to the restrictive inter-
pretation of the meaning of the right to
judicial protection that fully does not
meet international legal acts on human
rights and legal regulation of this right
in the EU Charter of 2000. To avoid this
in the process of modernization of the
Constitution of Ukraine it is important
to change the wording of the said article
of the Basic Law subject to the provi-
sions of art. 47 of the Charter, and the
legal position of the European Court of
Human Rights at the part of the proper
implementation of the judgment within
a reasonable time.

To summarize, we note that in the
process of constitutional reform in the
conditions of Ukraine’s European inte-
gration it is important to take into ac-
count the peculiarities of the legal regu-
lation of the rights and freedoms of vul-
nerable persons, especially children, the
elderly and people with long-term phys-
ical and mental disabilities, as they de-
fined in the Charter of Fundamental
Rights of the European Union 2000, and
in the Constitutions of the Member
states. Particularly striking in this case
is the approach of the Constitution of the
Republic of Croatia 06.07.2010* where

* Violations by Article and by State 1959-
2014 [EnexktponHwMit pecypc]. — Pexxum gocrymy:
http://echr. coe. int/Documents/Stats_viola-
tion_1959 2014 _ENG. pdf

* Constitution of the Republic of Croatia of
06.07.2010 [Enextponuuit pecypc]. - Pexxum
mocrymy: http://www. legislationline. org/
documents/section/constitutions
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in the art. 65 is said, that «everyone shall
have the duty to protect children and
infirm personsy». In our opinion, such an
approach should be realized at the level
of the Basic Law of Ukraine, which
should reflect the major areas of consti-
tutional human rights and freedoms, but
today guarantees the rights of such per-
sons improperly. Fixing the correspond-
ing rights in Chapter II of the Basic Law
of our country would be very desirable,
because its rules are the basis of the cur-
rent legislation and are binding in the

process of enforcement. In addition, in
view of the pt. 3, art. 8 of the Constitu-
tion of Ukraine these rules should be
regarded as having direct effect, which
in its turn would provide right to judicial
protection of their constitutional rights
and freedoms to the relevant categories
of persons directly under the Basic Law.

Published: VYrkpaincoxui Yaconuc
Mmixcnapoonoeo npaea. — Cneygunyck
«Miscnapoone npaso i Koncmumyyis
Yrpainuy. — 2015. — C. 41-46.
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