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HAYKOBA PAJIA BICHUKA

Bacuab Tauiii — 1okTop I0puaAnYHUX Hayk, npodecop, akagemik HAH Vkpainn ta HATIpH
VYkpainu (rosoBa HaykoBoi paaun) (HamioHanbHu# ropuandHuil yHIBepcUTeT iMeHi SipociaBa My -
poro, Ykpaina);

IOpiii Bapa6am — 10KTOp IOPUAUYHUX HayK, Ipodecop, wieH-kopecnonaeHT HAIIpH Ykpai-
nu (HanionansHuii ropunuunuil yHiBepcuteT iMeHi SIpocnaBa Myaporo, YkpaiHa);

HOpiii BayJiin — mokTop POpUINYHUX HayK, podecop, akanemik HATIpH Vkpainu (Harionans-
HUI FopUIMYHU yHIBepcuTeT iMeHi SIpociaBa Myaporo, Ykpaina);

BsiuecsiaB Bopucos — 1oKTOp I0pUAMYHUX Hayk, npodecop, akanemik HAIIpH Vkpaiuu (Ha-
YKOBO-IOC/IIJHUN IHCTUTYT BUBYEHHs [IPpOOJIEM 3JI0YMHHOCTI iMeHi akageMika B. B. Cramuca Ha-
HIOHAJBHOT aKkajieMii MPaBOBHUX HAayK YKpaiHu, Ykpaina);

Banentnna BopucoBa — kaHaugaT IOpUIMYHHX HayK, Tpodecop, UICH-KOPECTIOHACHT
HAITIpH Vxpaiun (HauionansHuii opuandnuii yHiBepeutet imeHi SIpocinasa Mynporo, Ykpaina);

Bosionumup I'apamyk — 10KTOp I0pUANYHUX Hayk, Ipodecop, duieH-kopecrnonaeHT HATIpH
Vkpainu (HauionansHuil opunaHuil yHiBepeuTeT iMeHi SIpocnasa Mynporo, Ykpaina);

Bosaomumup TDosina — 10KTOp IOPUAMYHUX HayK, mpodecop, dieH-kopecrnonaeHt HATIpH
VYkpainu (Hauionaneuuit ropuaudHuil yniBepeuret imeHi SIpocnasa Mynporo, Ykpaina);

Bosionumup I'oHyapeHKo — OKTOp I0pUANYHUX HayK, npodecop, akageMik HAIIpH Vkpainu
(HarionanpHuii TopuIUYHAN yHIBEpCUTET iMeHi SIpocinaBa Myaporo, Ykpaina);

Bosonumup Kypasesib — TOKTOp IOpUAWYHUX HayK, npodecop, akanemik HATIpH Ykpainu
(HauionanbHa akajaemist IpaBOBUX HayK YKpaiHu, YKpaiHa);

Oxcana Kantina — 10KTop I0puinuHUX HayK, Ipodecop, wieH-kopecnonaenT HATIpH Vkpai-
wu (HarionansHuil ropuanyHuid yHiBepcuTeT iMeHi SIpocnaBa Myaporo, YkpaiHa);

Bsiuecsia KomapoB — kaHauatr opuandHuX Hayk, npodecop, akanemik HATIpH VYkpainu
(Hauionansuuii ropunnunuil yHiBepcureT iMeHi SIpocnaBa Myaporo, Ykpaina);

Ouexcanap Kpynuan — noxrop ropuaudHux Hayk, npodecop, akagemik HATIpH Vkpainu
(HaykoBo-10CITiIHHIA IHCTUTYT IPUBATHOTO MpaBa 1 MiANMPUEMHUIITBA iMeHI akazeMika @. . Byp-
yaka HarloHanpHOT akaieMil MpaBoBUX HayK YKpaiHu, YKpaiHa);

Muxosa KyuepsiBeHKO — JTOKTOp IOpHIMYHUX Hayk, npodecop, akaaemik HATIpH Ykpainu
(Hanionanbuuii ropuuuHuil yHiBepcuteT iMeHi SIpocnaBa Myaporo, YkpaiHa);

Bacuunb Jlemak — TOKTOp IOpUINYHHX HAyK, Ipodecop, wieH-kopecrionneHT HATIpH Ykpainu
(Koucruryuiniuuii Cyn Ykpainu, YkpaiHa);

Cepriii MakcuMOB — JOKTOp IOpPUAMYHHUX HayK, npodecop, dieH-kopecrnonaeHt HAIIpH
Vkpainu (Hauionansuuil ropuauunuil ynisepeuret imeHi SIpocinasa Mynporo, Ykpaina);

Ouena OpIIOK — JTOKTOP IOPHIMYHUX HayK, podecop, akagemik HATIpH Ykpainu (Haykoso-
JIOCITITHUI THCTUTYT 1HTEJIEKTYaIbHOT BIacHOCTI HanioHanbHOT akajeMii MpaBoBUX HAayK YKpaiHu,
VYkpaina);

Muxoiia IIaHOB — TOKTOp IOPUANYHUX Hayk, npodecop, akagemik HAIIpH Vkpainu (Hamio-
HaJlbHUH I0puAUYHUM yHiBepcuTeT iMeHi SIpocinaBa Mynporo, Ykpaina);

Bosaoaumup IMuimnyyk — TOKTOp OPUANYHUX HaAYK, Tipodecop, wieH-kopecnonaeHT HATIpH
VYkpaiun (HaykoBo-nocnignuit iHcTuTyT iHGopMaTuky i npaBa HarioHansHOT akaaemii mpaBoBHX
HayK YKpainu, YKpaina);

Cepriii IIpninMnko — 10KTOp I0pUANYHUX HayK, npodecop, akaneMmik HAIIpH Yxkpainu (Buma
kBastidikariiina koMicist cyaaiB Ykpainu, YkpaiHa);

Ilerpo PadinoBHY — JOKTOP FOPHINYHUX HAYK, ipodecop, akaaeMik HATIpH Vkpainu (JIbBiB-
CbKMH HallloHaNbHUH YHiBepcuTeT iMeHi IBana @panka, Ykpaina);




B’siueciaB Pym’sitHIeB — JOKTOp IOPUANYHUX HAyK, npodecop, wieH-kopecnonaeHt HATIpH
VYkpainu (Hauionansuuii ropuaudHuil ynisepeuret imeHi SIpocinasa Mynporo, Ykpaina);

Ourekcanap CBATOUBKHIL — TOKTOP IOpUINYHUX HayK, Ipodecop, akanemixk HATIpH Vkpainu
(BunaBuuurso «IIpaBo Ykpainu», YkpaiHa);

Amnarojiii CeliBaHOB — JOKTOp IOPUIUYHMX Hayk, npocdecop, akagemik HAIIpH Vkpainu
(BepxoBHa Pana Ykpainu, Ykpaina);

Inna Cnacubo-PareeBa — TOKTOP IOPUIUUHUX HayK, Ipodecop, wieH-kopecronaent HATIpH
Vkpainu (Hauionansuuil ropuau4Huil yHiBepeuret iMeHi SIpocinasa Mynporo, Ykpaina);

Bosiogumup Tuxmii — 10KTOp I0pUANYHUX HayK, npodecop, akagemik HAIIpH Ykpainu (Ha-
LioHaJIbHA aKaJeMisl IPaBOBUX HAayK YkpaiHu, YkpaiHa);

IOpiii IllemmyyeHko — JOKTOp IOPUAMYHUX Hayk, mpodecop, akanemik HAH VYkpainu ta
HAITIpH Vkpaiuu (InctutyT nepxxasu i npasa iMeni B. M. Kopeupkoro HarionansHoi akanemii
Hayk YKpainu, YkpaiHa);

Bauepiii IlleniTbko — 10KTOP IOPUIMYHUX HayK, npodecop, akagemik HAIIpH Vkpainu (Ha-
LioHaIbHUI I0pUANYHUN yHIBepcuTeT iMeHi SIpocnaBa Mynporo, Ykpaina);

Oubra IInio — 1OKTOp IOPUIUMYHUX HAyK, npodecop, wieH-kopecnionaeHT HATIpH Vkpainu
(Hauionansuuii ropuuunuil yHiBepcuteT iMeHi SIpocnaBa Myaporo, Ykpaina);

Muxaiino Ilynbra — JOKTOp IOpUAMYHUX HayK, mpodecop, uneH-kopecrnonaeHt HATIpH
VYxpainu (HaionansHuii 1opuuuHuii yHiBepeuTeT iMeHi SpociaBa Mynporo, Ykpaina)

PEJAKIIMHA KOJIET IS

Ouaexcanap IleTpummH — TOKTOp IOPHIMYHUX HaAyK, mpodecop, akagemik HATIpH Ykpainu
(ronoBa pepakuiitHoi koxerii) (HamionansHa akagemist MpaBOBUX HayK YKpaiHu, Ykpaina);

Teodiab Acciep — nmpodecop (YHiBepcuter CrpacOypra, Opaniis);

®daasiyc AnrToniii baiiac — npodecop (byxapectcbkuii YHiBepcutet, PymyHis);

IOpren Bazenos — nmpodecop (IHCTUTYT iIHO3EMHOTO Ta Mi>KHAPOIHOTO PUBATHOTO IpaBa ime-
Hi Makca [Tnanka, HimeuunHa);

Binbsim Exior Batiep — npodecop (I1Ikona npasa, Yuisepcuret mitaty [lencunbpanis, CILHA);,

Cepmxuo Buemy — noxTop 0puaAnYHUX Hayk, npodecop (Pakynprer mpaBa, MongaBchKuid
JepKaBHUi yHiBepcuTeT, MoIioBa);

HOpiii Butsik — 10KTOp FOPUINUHUX HAYK, Ipodecop, akagemik HAIIpH Ykpainu (Harionasns-
HUIl FopUInYHU yHIBepcuTeT iMeHi SIpociaBa Myaporo, Ykpaina);

CranicnaB Byka — npogecop (banriiicbka MixkHapoaHa akaaemist, JIaTsis);

Epmek Bypi6aeB — noxrop ropunuuHux Hayk, npodecop (Kazaxcpknil HalioHaJIbHUI memaro-
riuHuit yHiBepcuteT iMeHi AGasi, PecriyOmnika KaszaxcraH);

Yapa Bapra — npodecop (IHCTUTYT MpaBOBUX JOCHI/PKCHB, Y TOPChKa aKajieMist HayK, Y TOPIIUHA);

Anarouiii I'eTbMaH — TOKTOp IOPUINYHUX HayK, podecop, akagemik HATIpH Ykpainu (Ha-
LIOHAJBHUH FOPUINYHUI yHIBepcHuTET iMeHi SIpociaBa Myaporo, Ykpaina),

€Bren I'erbMaH — JIOKTOp IOpHIMYHUX Hayk, npodecop (HamioHanmpHa akamemis MpaBOBHX
Hayk Ykpaiam, Ykpaina)

Anpapiii [pUHSIK — TOKTOp IOPUANYHUX HayK, nmpodecop (HaykoBo-mocmiiHuil iHCTUTYT TpH-
BATHOTO TpaBa i mianpueMHUITBa iMeHi akageMmika @. I'. Bypuaka HanionanbHoi akaiemii npaBo-
BHX HayK YKpaiHu, YKpaiHa)

Kocrsintun I'ycapoB — TOKTOp FOpUANYHUX HayK, ipodecop (HarioHanbHuit FOpuIndHIiA YHi-
BepcuteT iMeHi SIpocinaBa Myporo, Ykpaina);

®
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Haraunis I'yropoBa — nokTop 1opuauyHux Hayk, npodecop (ITonTaBcbkuil 1opuauyIHU 1HCTH-
TyT HanioHaabHOTO I0pUANYHOTO yHiBepcuTeTy iMeHi SIpocnasa Myzaporo, Ykpaina);

Tomac [laByJic — npodecop (BinbHIOCHKHIT AepxaBHUI yHIBEpCUTET, JInTBa);

Tomac YKuapo — npodecop (Bapiiacrkuii yniBepeuter, [lombia);

Mukona IHIIMH — IOKTOp OPHIMYHHUX HayK, rnpodecop, akanemik HAIIpH Vkpainu (Kuis-
ChKHIi HalllOHANBHUI YHIBepcuTeT iMeHi Tapaca [lleByeHka, YkpaiHa);

®apxan KarapycoB — 1okrop ropuanvHux Hayk, npodecop (InctutyT npusatHoro npasa Kac-
nificbkoro yHiBepcuTety, PecnyoOnika Kaszaxcran);

Emanyens Kacremaasipan — npodecop (Vuiepcurer CtpacOypra, @paniiis);

Kapa-T'epman Kectnep — npodecop (YuiBepcurer m. Tro0inren, Himeuunna),

Poas¢ Kuinep — npodecop (Yuisepcuter ['ete, Himeuunna);

Tanen Kepikmae — npodecop (Illkona npasa, TanniHHCbKU TexHiuHuil yHiBepcuTeT, ECTOHIN);

Amnaroaiii Koctpyba — nokrop ropunuuHux Hayk, npodecop (IIpukapnarcbkuil HalioHaIbHUIM
yHiBepcuteT imeHi Bacuis Credannka, Ykpaina);

Ourekciii Kot — 10oKTOp I0pUANYHUX HayK, cTapiuil fociainauk (HaykoBo-nociigHuil iHCTUTYT
IIPUBATHOTO IpaBa i MiAmpueMHUNTBA iMeHi akajgeMmika @. I'. Bypuaka HauionanbHoi akanemii mpa-
BOBUX HayK YKpaiHu, YkpaiHa);

Haranis Ky3HeunoBa — 10KTop 1opuIudHuX Hayk, npogecop, akagemik HAIIpH Ykpainu (Ha-
LIOHAJIbHA aKa/IeMisl TPaBOBHUX HAYK YKpaiHH, YKpaiHa);

Paiinep KyabMmc — npodecop (IHCTUTYT iHO36MHOTO Ta M>KHAPOTHOTO MPUBATHOTO MPaBa iMEH1
Makca I1nanka, HimeuunHa);

HMomixe KypymicaBa — npodecop (IlIkona mpasa, Yuisepcuter Bacena, Smomis);

Ipuna Jlykay — JOKTOp IOPUIMYHUX Hayk, npodecop (KuiBcbkuil HalioHANbHUI yHIBEpCUTET
imeni Tapaca IlleBuenka, Ykpaina);

CHerousie Matioabene — npodecop (YHiBepcurer imeni Mukounaca Pomepica, JIntsa);

Karepin Mea — npogecop (JlicaboHchkuit yHiBepeutet, [TopTyranis),

Bacuib HacTiok — JOKTOp I0pUIUUHUX HAYK, Ipodecop, unen-kopecnonaeHT HATIpH Ykpainu
(HarionansHuii FOpUIMYHUIA YHIBEpCHTET iMeHi SIpocnaBa Myaporo, Ykpaina);

Konpan Ocaiina — noktop ¢inocodii B ranysi npasa (BapuiaBcbkuii yHiBepeutet, [Tosbina);

Map’sina [lieHI0OK — JOKTOP FOPUIMYHKX HAYK, mpodecop (HaykoBo-a0CmiaHNI IHCTUTYT ITpU-
BaTHOTO TIpaBa i miinpueMHUITBA iMeHi akaaeMika @. I'. Bypuaka HamionanbHoi akaeMii mpaBoBUX
Hayk YKpainu, YKpaiHa);

Caitiiana Cepborina — JOKTOp IOpUIMYHMX Hayk, mpodecop, uwieH-kopecnonaeHTr HATIIpH
Vkpainu (HaykoBo-1ocnigHui IHCTUTYT JAep:KaBHOIO OyiBHULITBA Ta MiCLIEBOIO CAMOBPSIYBAHHS
HauionanbHoi akageMii IpaBoBUX Hayk YkpaiHu, YKpaiHa);

I3abesia Ckomepcebka-MyxoBebka — npodecop (Jlogsuncekuil ynisepeutet, Ilonbia);

Kupuiio TomameBcbKuii — JOKTOp FOPUIMYHUX HaykK, AoueHT (YcraHoBa ocBiti Dexneparii
npo¢ceninok binopyci «Mixuapoanuii yHiBepcuter "MUTCO"», Pecniy6mika binopycs);

Kanna Xam3iHa — 1oKTOp I0pUIMYHUX HayK, podecop (Kazaxcokuil HarioHansHUN yHIBEpCH-
teT imeHi Abasi, PecniyOnika Kazaxcran);

BikTop lIeBuyk — TOKTOp IOpUAMYHUX HAYK, podecop (HamioHansHMIA FOpUIUYHIN YHIBEpPCH-
TeT imeHi SIpocnaBa Mymaporo, Ykpaina),

Xanc Ioaxim IlIpamm — npodecop (IncTutyT CXifHOTO NMpaBa Y HIBEpCUTETY TEXHOJIOTT, Oi3He-
cy 1 nu3aitny, Himeuuunna),

IBaH SIKOBIOK — JOKTOP IOPUANYHUX HayK, podecop (HarionanbHuit IOpUANIHNN YHIBEPCUTET
imeHi SIpocnaBa Myporo, Ykpaina);

Outer SIpoueHKo — JOKTOp IOPUIMYHMX HayK, podecop, wieH-kopecrionaeHT HAIIpH Ykpai-
uu (HamioHaneHuii 10OpuanYHA yHIBepcuTeT iMeHi SIpocinaBa Mynporo, Ykpaina)




SCIENTIFIC COUNCIL OF THE JOURNAL

Vasyl Tatsii — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Scientific Council) (Yaroslav Mudryi National Law University, Ukraine);

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V.V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine,
Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Constitutional Court of Ukraine, Ukraine);

Sergii Maksymov — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na-
tional Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law) of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The High Qualification Commission of Judges of Ukraine, Ukraine);
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Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the Na-
tional Academy of Legal Sciences of Ukraine (Publishing House "Law of Ukraine", Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Verkhovna Rada of Ukraine, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (The National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the Na-
tional Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine
(V.M. Koretsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Valerii Shepitko — Doctor of Juridical Science, Professor, Academician of the National Aca-
demy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Olga Shylo — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine ( Yaroslav Mudryi National Law University, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine)

EDITORIAL BOARD

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Editorial Board) (The National Academy of
Legal Sciences of Ukraine, Ukraine);

Théo Hassler — Professor (The University of Strasbourg, France);

Flavius Antoniu Baias — Professor (The University of Bucharest, Romania);

Jiirgen Basedow — Professor (Max Planck Institute of the foreign and international private law,
Germany);

Baiesu Sergiu — Doctor in Law, University Professor (Faculty of law of Moldova State Univer-
sity, Moldova);

William Eliot Butler — Professor (The School of Law, University of Pennsylvania, USA);

Yurii Bytiak — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (Yaroslav Mudryi National Law University, Ukraine);

Stanislav Buka — Professor (Baltic International Academy, Latvia);

Yermek Buribayev — Doctor of Juridical Science, Professor (Abai Kazakh National Pedagogical
University, Kazakhstan);
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Oaxer Barentunosuu Mysa

Kapeapa kpuminarvrozo ma agminicmpamusrozo npasa
Axaaemis agsokamypu Yxpainu

Kuis, Yxkpaina

CYAOBA ITPABOTBOPYICTDb TA AAMIHICTPATHUBHI
IMPABOBIZHOCHHHMH: IIOLLIYK B3AEMO3B’A3KY

AnoTauiss. Cmamms npucesyena 00CIi0NCeHHIO BNIUBY PilleHb OPeanié cy0080i 81aou Ha
npoyec 3acmocy8anHs HOPM AOMIHICMPAMUBHO20 3AKOHO0A8CMEd. A8mopom nioKpecieHo
BAIICIUBICING BUBHAYEHHS HOBIMHBOT cucmemu ddcepe AOMIHICMPAMUEHO20 NPABA 3 MEM OO
dopmynrosanns poni cy0osux piuiersb 01 OUHAMIKU AOMIHICMPAMUBHUX NPABOGIOHOCUH.
Ilpoananizosano cnigioHoOWeH s NOHAMb «NPABO3ACMOCYBAHHSY, «CYO08e PIeHHs» ma
«cyoosa npasomeopuicmsy. Bcmanogneno, ujo ckiaoHicms 63A€MO038 "SA3KY Mid Cy008010
npagomeopuicmo ma aOMiHiCMpamusHUMU NPABOBIOHOCUHAMU NOJIAAE 8 0COOIUBOMY
BNIUBI AKMIB OP2aHi8 CYO080i 61a0U HA PYHKYIOHYBAHHA NYONTUHOT adminicmpayii. Busna-
YeHo, Wo NPasosa Npupood NYOIIUHO-NPABOBO2O CHOPY MOPKAEMbCS NYONIUHO20 NOPAOKY 8
Oepaicasi, He0OXIOHOCMI NPONOPYILIHO20 CNIBEIOHOUIeHHS. NYOLIYHUX [ NPUBAMHUX [HMepecis,
@yHKyionysanns opeanie nyoniunol aominicmpayii mowo. Becmanosneno, wo epexmusnicmeo
36 83Ky MIdC CY00BOI0 NPABOMBOPYUICINIO MA AOMIHICMPAMUBHUMU NPABOGIOHOCUHAMU 3a-
JeACUMD 8I0 MAK020 ABUWA AK CYO0BA NOMULKA, OCKLILKU 3a MAKUX YMOB 8I0N0GIOHUL BNIUB
Modfce Mamu 0ecmpyKmueHull xapakmep Ha cgepy nyoniyHoeo ynpasninus. Pegpopma npo-
yecyanvroeo 3akonooascmea 2017-2019 pokie 3anpo8adicye nOEOHAHH 03HAK KOHMUHEH-
MAanbLHO20 Ma 3a2aibHo20 npasd. Pezyaiomamom yboeo € 3mina po3yminms cy008020 piuien-
HSL AK 0dicepena npasd, moomo cy0oee piudeHHs Modce MICIMUmu NOJONCEHHS, W0 Maromb
0008 ’a3K06uUll Xapaxmep OJisl YYACHUKIE AOMIHICMPAMUBHO-NPABOBUX BIOHOCUH. Y cyuacho-
MY AOMIHICMPAMUBHOMY NPABi e He ICHYE chopMOB8aHux nioxoois, AKi 6 maiu €OuUHo npa-
BUIbHE BUPTULIEHHS NUMAHHA peanizayii cy0o8ux piuiens y cghepi 3acmocy8anus aomiHicmpa-
MUBHO20 3AKOHOOABCMEA, PO3IBUMK)Y AOMIHICMPAMUBHUX NPABOBIOHOCUH, 30ANIAHCOBAHO20
NOEOHAHHS BNIUBY BUKOHABYOL ma cy0080I 2iI0K 81a0u Ha chepu nyoOiuH020 YyNpasiiHHs. YV
YboMY paxypci, 3acobamu cy0080i npagomeopuocmi cy0 NOGUHEH CIAMU He3a1edCHUM ap-
Oimpom 05 eupiulents npoobiem NOMOYHO20 3ACMOCY8ANHS AOMIHICIMPAMUBHO20 3AKOHO-
dascmaa.

Kuro4oBi ci1oBa: cyjoBa mpaBOTBOPUICTh, aAMIHICTPATHBHI IPAaBOBITHOCHHH, ITyOIidHA aMi-
HicTpallisi, CyJJOBe PillIeHHs, aJIMiHICTPaTHBHI CY/IH.

13



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

@
Oleh V. Muza

Department of Criminal and Administrative Law
Academy of Advocacy of Ukraine
Kyiv, Ukraine

JUDICIAL LEGISLATION AND ADMINISTRATIVE LEGAL
RELATIONS: SEARCH OF INTERCONNECTION

Abstract. The article is dedicated to research of the impact of the court decisions on the pro-
cess of applying the norms of administrative legislation. The author emphasised the importance
of determining the newest system of administrative law sources with the aim to formulate the
role of court decisions for the dynamics of administrative-legal relations. It is analysed the
correlation of such concepts as "law enforcement", "court decision' and "judicial legislation".
1t is established that complexity of the interconnection between judicial legislation and admin-
istrative-legal relations consists in the special impact of the acts of judicial bodies on the
public administration functioning. The legal nature of public dispute touches upon the public
order in the state, the necessity for proportional correlation of public and private interests,
public administration functioning, etc. It is concluded that the efficiency of connection between
judicial legislation and administrative legal relations depends on such a phenomenon as a
Judicial error since under such conditions the relevant impact can have a destructive nature
regarding the field of public administration.

Key words: judicial legislation, administrative legal relations, public administration, court
decision, administrative courts.

INTRODUCTION

Modern legal practice of Ukraine is characterised by the appearance and spread
of intersectoral relations in the legal regulation mechanism of social relations. The
classical understanding of the branch of law is supplemented by the necessity to
distinguish the latter from the branch of legislation and individual sub-branches of
law that leads to the allocation of independent groups of legal relations. One of the
factors which has an impact on the interdisciplinary nature of the legal system is the
judicial practice which by means of certain procedural forms and means solves the
complex current matters of evaluating the problems of development of sectoral legal
relations, providing with the help of judicial decisions the evaluation of legal regula-
tion state of homogeneous legal relations. Given this fact, in legal science doctrinal
views on judicial practice as a source of law and a factor of necessity to improve
sectoral legislation are changing.

The development of administrative law in Ukraine is characterised by a change of
theoretical views on the nature and types of administrative relations: reconsideration
of general theory of administrative law; slow but gradual administrative law reforming;
introduction and development of administrative court procedure; appearance of certain
branches of legislation which conceptual origins are based on the subject of administra-
tive law and the like. However, the greatest feature that determines the public power-
managerial relations is the impact of judicial practice due to which a particular type of
L ]

14



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

administrative legal relations along with obligatory legal regulation experiences legal
changes. It is the beginning of administrative courts functioning in the 2000s that en-
sured the self-sufficient division of administrative legal relations into material and
procedural within the framework of a single subject of administrative law, appeared
new opportunities for improvement of the legal regulation mechanisms of the latter,
appeared the ability to put into practice the requirements of humanocentrism principle
in public administration and protect the rights, freedoms and interests of individuals
from possible illegal public power-managerial impact (infringement).

Judicial decisions are not only legal acts by which the court on behalf of the state
decides the question of the scope of rights of the parties to the disputed legal relations,
but also in their legal positions it is possible to find a continuation of the administrative
legal theory. Judicial interpretation of administrative and material norms of law eventu-
ally affects the legislative improvement of administrative and legal regulation of social
relations.

At the present stage of legal science development, the problems of judicial lawmak-
ing are investigated by V. V. Komarov [1], L. M. Moskvich [2], S. V. Prylutskyi [3],
A. O. Selivanov [4], S. V. Shevchuk [5] and the others. It is the idea of creating judicial
law in Ukraine that makes it necessary to analyse the interconnection between judicial
and extrajudicial instruments of impact on the development of legal relations.

S. V. Shevchuk notes that "judicial practice plays a role of concretisation of laws
and in this it complements the legislator, or rather it becomes a source of law in case
of a legislator's "inaction" when the normative legal acts contain gaps, their textual
presentation is ambiguous and contradictory for understanding as well as raises problems
in law enforcement. Judicial practice fills the gaps by using the analogy of right and
law, that is, the result of this analogy and the order of judicial motivation has a special
weight and importance for the subsequent resolution of similar cases. Of course, a
legislator can consolidate the results of judicial practice by legislative concretisation.
But this can take place already post-factum, at the time when the interests of justice
require the specification of laws through judicial practice in the process of hearing a
particular case” [5].

A. O. Selivanov emphasizes that "the doctrinal concept of judicial law can not yet
be considered an internally completed <...> judicial law is one of the branches of pub-
lic law in which its main subject is judiciary power which functions independently on
the constitutional principle of separation of powers, and the existence of constitutional,
civil, administrative and other types of legal proceedings are the forms of the state
activity (justice implementation)" [4].

T. O. Kolomoyets notes that "in the scientific community, the thesis of the expedi-
ency of so-called judicial law which would "absorb" all the procedural judicial compo-
nents of the elements of the domestic legal system, is increasingly substantiated that,
in its turn, would contribute to ceasing any further discussions regarding the understand-
@
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ing of the process content (as general concepts) and its variations and distinguish it
from other legal institutions" [6].

N. Ye. Blazhivska notes that "the judicial doctrine, first of all, is intended to fill gaps
in the legislation and demonstrate the directions for its improvement, and also supports
the understanding of the concept of judicial doctrine as the ratio of the ideological load
of the doctrine with the choice of a reasonable response to a reasonable argument in the
process of applying the norms of the law in the court" [7].

The Law of Ukraine On Amendments to the Economic Procedural Code of Ukraine,
Civil Procedural Code of Ukraine, Code of administrative procedure of Ukraine and
other legislative acts of 03.10.17. No. 2147-VIII (hereinafter referred to as Law
No. 2147-VIII) [8] the Code of Administrative Procedure of Ukraine (hereinafter — the
CAP of Ukraine) [9] is set out in a new version and came into force on December 15th,
2017 together with the beginning of the Supreme Court's functionning. It is the latest
provisions of the procedural legislation that establish the necessity for the search of the
interconnection between decisions of administrative courts and administrative legal
relations with the purpose of harmonisation of their legal regulation.

1. MATERIALS AND METHODS

The scientific methodology is based on the use of general theoretical research meth-
ods: with the help of the method of analysis, the study of the legal significance of
judicial practice and judicial lawmaking for the regulation of administrative legal
relations was conducted; the system method allowed to draw conclusions about the
place and role of court decisions in the system of administrative law sources; obtain-
ing the results of scientific research became possible with the help of formal-legal
and logical-legal methods which made it possible to come to the conclusion about
the interconnection between public-managerial and judicial activities; the use of the
terminological approach provided an analysis of the interconnection between the
concepts of "law enforcement”, "judgment" and "judicial lawmaking".

An important role in conducting the research was played by the comparative- legal
method, with the help of which it was possible to find differences in understanding the
essence of the judgment as a source of law in the continental and Anglo-Saxon legal
systems. It is this approach that ensured the development of proposals for determining
the place of judicial practice in the field of public-managerial legal relations and the
necessity to achieve effective interaction between the bodies of executive and judi-
ciary power. The comparative legal method of research also made it possible to anal-
yse different various sources of theoretical understanding of the purpose and role of
law in the regulation of social relations. This made it possible to develop author's
statements about the role of the type of legal understanding in order to justify the
importance of judicial decisions for the sphere of executive power and administrative
legal relations.

One should note that when conducting the study of the interconnection between
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judicial lawmaking and administrative legal relations, there was a necessity to analyse
scientific sources not only on administrative law, but also on theory of law (general
theoretical law), theory of legal process and constitutional law and judicial law. Also,
one should note the state of scientific research in the field of administrative law has no
high degree of coverage of impact of the judicial bodies on the sphere of public-admin-
istrative relations.

The article provides an overview of the regulatory provisions of the administrative
procedural law after a procedural law reform was passed in 2017.

2. RESULTS AND DISCUSSION

2.1 Judicial decisions in the system of administrative law sources

For a long time coverage of the issue of administrative law sources in administrative-
legal science has been based on the principle of using the achievements of general
theoretical law, taking into account the specific features that determine the sources
of law in the field of administrative and legal relations. During a rather long transi-
tion from the Soviet legal understanding to modern approaches in legal science,
scientists considered the issue of administrative law sources which are based on the
approaches of the continental system of law. However, the problem of system and
determination of the right sources since the early 2000s, the processes that started
in the national law system have been exacerbated and especially activated after the
legal registration of the Association of Ukraine with the European Union.

In General Theory of Law Textbook edited by M. I. Koziubra there is a
definition of "type of legal understanding" in which it is noted that the funda-
mentally important theoretical category which reflects the possibilities of simul-
taneous application of systemic, functional, synergetic and hermeneutic ap-
proaches in the implementation of the characteristics of law. According to the
authors of the textbook, the typology of legal understanding is based on the
legal and ideological criterion (depending on what is output in understanding
of law-superpower-natural, state or real-life) that that made it possible to distin-
guish such types as natural law, legal-positivist and sociological. Within the
framework of the legal-positivist type, any creative role of a judge is denied,
reducing him exceptionally to the "voice of law", that is, formally-dogmatic
application. However, the sociological type of legal understanding on the con-
trary increases the role of the court not so much as the "voice of the law", but
as an instrument of lawmaking [10]. That is why the type of legal understanding
directly affects the formation of scientific knowledge about the sources of law,
their system and purpose.

In academic course of Administrative Law of Ukraine edited by V. B. Averianov,
the sources of administrative law include laws, resolutions of the Verkhovna Rada of
Ukraine, decrees of the President of Ukraine, acts of the Cabinet of Ministers of Ukraine,
orders of ministries, central executive authorities,normative legal acts of the Verk-
[
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hovna Rada and the Council of Ministers of the Autonomic Republic of the Crimea,
acts of local state administrations, decisions of local councils (local self-government
bodies), acts of governing bodies of state enterprises, institutions, organizations, inter-
national agreements (treaties) and international legal acts ratified by the Verkhovna
Rada of Ukraine [11]. That is, the classical system of sources of law is given, taking
into account the administrative nature of administrative and legal relations. Separately,
the textbook presents the thesis of judicial precedents as a source of law and it is stated
that the latter can not be recognized as a source of law in the legal system of Ukraine,
except for the decisions of the Constitutional Court of Ukraine which "have binding
force in the resolution of an unlimited number of individual disputes, that is, have a
normative character" [11].

The reference to the phrase "normative character” indicates the possibility of giving
the judicial authority the function of norm-setting that is still perceived by the domes-
tic legal science quite critically. Thus, in the system of public power, the legislative
function belongs to the Parliament and there is no antithesis, however, if to proceed
from the general concept of lawmaking and the appointment of public power, it is un-
likely that it can be argued about the "exceptionality" of Parliament as a state institution
that develops rules, forms and means of regulating social relations. So, along with this,
there do not exist any legal axioms regarding the impossibility of a judicial authority
to be a subject of law-making.

Although judicial activity in the framework of lawmaking is limited to procedural
norms, however, in the result of this activity, a legal phenomenon appears as a judicial
practice in its various forms and dimensions that does not deprive the court decision of
being a source of law. M. I. Smokovych notes that "when resolving cases, the court
reveals the content of the principles of justice, reasonableness and good faith with the
help of the laws of logic and taking into account the content of disputed legal relations.
That is, when formulating the criteria on the basis of which the case will be resolved,
the court is guided by solely legal arguments, without resorting to considerations of
political expediency. Thus, unlike the activities of Parliament, judicial lawmaking is
not a political activity" [12].

The authors of General Administrative Law Textbook P. S. Melnyk and V. M. Bev-
zenko changed classic views on the well-established theory of administrative law of
Ukraine, among the sources of administrative law there were called judicial decisions.
According to the professors,"...courts and judges are often faced with gaps in the law,
the inconsistency of certain provisions of legal acts, that, as a consequence, complicates
the implementation of justice. Given this, there is a necessity for judges to develop
certain principles (provisions) aimed at eliminating shortcomings that can be found in
the existing regulations. Similar principles (provisions) can be applied by other courts
(judges) in resolving analogical cases. <...> At the same time, the court (judge) can only
specify or supplement legal acts by its(his) decision" [13].

From the given educational and scientific material it should be noted that judicial
L ]
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decisions as sources of administrative law should not be understood as all judicial deci-
sions that can be taken or adopted by the judicial authorities, but only the decision of
the Constitutional Court of Ukraine, the Supreme Court and the European Court of
Human Rights. At the same time, court decisions should be divided into decisions of
national courts and international judicial bodies since their legal nature, particuliarities
of applying and execution are different.

2.2 Novelties of the administrative procedural law in the context of judicial lawmaking

The appearance of the concept of judicial lawmaking should be associated with the
search of the existing theoretical and applied connection between lawmaking and
justice. The legislative process can never fully overcome existing gaps in law. Be-
sides, there arise gaps in legislation during the process of implementing legislative
regulations. That is why the courts, along with a legislator, play an important role in
filling the relevant gaps and contribute to the solution of controversial issues in law
enforcement.

Taking into account the necessity to expand the powers of the court in solving the
current problems of law enforcement, the administrative procedural law was updated
on October 3rd, 2017. We consider it necessary to cite the following provisions of the
Code of Administrative Procedure of Ukraine which increase the importance of judicial
decisions as sources of administrative law and the application of administrative law:

1) the introduction of typical and exemplary administrative cases, i.e. the creation
of the basis for combining the continental law system with the common law system that
makes it possible to apply judicial precedents by all national courts;

2) the possibility of the court to terminate the application of the law or other legal
act. If the court comes to the conclusion that such a law or other legal act is contrary to
the Constitution (para. 1 Part 4 Art. 7 of the Code of Administrative Procedure of
Ukraine), it changes the established traditions of normativism about the role of the law
in the regulation of public relations and gives the court the right not to be limited by
the norms of legislative or even other legal acts;

3) procedural regulation of the procedure for derogating from the conclusion on the
application of the rule of law in similar legal relations set out in the earlier approved
decision of the Supreme Court (Art. 346 of the Code of Administrative Procedure of
Ukraine) — ensures an evolutionary way of substantive and procedural law application
by the Supreme Court.

In the result of the reform of the procedural legislation of Ukraine, there appeared
a provision that changes management practice and makes it conditional by the court
decision. It comes to provisions of the Law of Ukraine On Public Service [14] which
stipulates the elements of the disciplinary offense of a public servant — a decision that
contradicts the conclusions on applying the relevant rule of law set out in the decision
of the Supreme Court in respect of which the court issued a separate decision (para.15
Part 1 Art. 65 of this Law).
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2.3. Role of judicial decisions in solving administrative law problems

The question arises on how much Law No. 2147-VIII adopted by the Parliament
changes the existing scientific views on the role of judicial decisions in solving prob-
lems of administrative law? It is important to cite the provisions of Part 5 Art. 346
the Code of Administrative Procedure of Ukraine which stipulates the right of the
court to consider the case in a collegium or chamber, in cassation and refer the case
to the Grand Chamber of the Supreme Court. If the court comes to the conclusion
that the case contains an exceptionally legal problem, then its referring is necessary
for ensuring the development of law and the formation of a unified law enforcement
practice. It is this procedural rule that provides a possibility to the court to use a
lawmaking function to solve the problems of administrative law. An answer to this
question also lies in the framework of scientific and practical connection of the con-
cepts of "law enforcement", "court decision" and "judicial lawmaking".

Law enforcement as a separate independent form of right implementation reflects
the content and essence of legal regulation of a certain type of social relations. That is
obligatory participation of government authorities in the enforcement process that makes
such an activity of legal character an important component of efficiency evaluation of
applying the norms of administrative-procedural legislation.

The legal nature of the legal positions of the supreme judicial bodies, contained in
the relevant judicial decisions, has a double character. If to take into account the na-
tional legal system's belonging to the system of continental law, the judicial conclusions
set out regarding the particularities of the interpretation and applying of the relevant
provisions of legal acts have an advisory character. If to proceed from the procedural
legislation provisions, the legal conclusions of the Supreme Court are obligatory in
respect of applying both judicial practice and management practice of the power sub-
jects. "The lawmaking activity of the higher courts of general jurisdiction is carried out
at the stage of cassation reconsideration of court cases. At this stage of court procedure,
the sequence of lawmaking actions of the higher courts consists in revealing the gaps
in legal regulation, their filling and taking a decision on the case and its official prom-
ulgation. These lawmaking actions are united by the purpose of establishment of nor-
mative-legal prescriptions set out in precedential lawmaking acts" [15]. "In the norma-
tive-legal acts of judicial power (in the form of norms clarification or establishment of
generally obligatory procedural rules), the rules of law are not the result of the decision
of a particular case, but the consequence of the purposeful lawmaking activity of su-
preme judicial bodies. A characteristic feature of these rules is that their formulation is
carried out either on the basis of the generalisation of the practice of resolving a certain
category of disputes or they represent procedural rules for the consideration of disputes,
the powers regarding their establishment are stipulated by the law by supreme judicial
authorities" [16].

The acts of judicial lawmaking can have different legal nature and are divided into
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lawmaking acts, interpretative acts, law enforcement acts and organisational-judicial
acts.

The normative character of court decisions defines the concept of "judicial law-
making". A. Steinman distinguishes between the concepts of "lawmaking" and "judicial
legislation", noting that judicial legislation should take place within the constitutional
powers of the judiciary and reflect the interpretation of constitutional rules and regula-
tions as well as take into account the rules of stare decisis doctrine which obliges
lower courts to take into account the judicial reasoning of the Supreme Court [17].
A similar position on the support of judicial legislation expresses M. 1. Koziubra who
notes that "one of the main reasons for the necessity for judicial legislation is the need
to specify the rules of laws and other regulations adopted by the official subjects of
law — making or to be exact, their updating, namely, adaptation to specific situations
which is the subject of the court's consideration..." [18].

Law enforcement as a result of the appearance of court decisions in which can be
traced the elements of legislation (the appearance of legal rules for the regulation of
social relations different from those enshrined in legal acts) remains a key category for
characteristics of the court decision as a source of law. This can be justified by such a
theoretical construction as ratio decidendi — "a court decision by itself has no special
meaning, in it obligatory aspects are the norm and principle it is based on and the proof
of which it serves. That is, the norm which is directly or indirectly interpreted by the
judge" [19]. So, one should distinguish between ratio decidendi and obiter dicta ("said
among other things") since the latter is not a part of ratio decidendi and reflects the
individual views of the court on the subject of discussion.

Given that the legal system of Ukraine belongs to the system of continental law,
one should note the existence of the jurisprudence constant doctrine, that is, the estab-
lished judicial practice. What does this mean in the context of our research? Judicial
practice can be called "established" if it has been formed for a long time and in the
formation of such a judicial practice the courts of lower instances play a role because
they consider a number of court cases. And it also gives grounds to claim that legal
conclusions of the Supreme Court appear not only on the basis of consideration of a
certain precedent, but also as a result of reconsideration of decisions of local and ap-
pellate courts.

2.4 Search of interconnection between judicial lawmaking and administrative legal
relations

The complexity of the interconnection between judicial legislation and administra-
tive legal relations lies in the special impact of acts of the judiciary on the public
administration functioning. The court, determining the features of applying substan-
tive law should take into account the powers of the authority subject and be guided
by the provision of Part 2 Art. 19 of the Constitution of Ukraine. The legal nature of
a public-law dispute touches upon public order in the state, the necessity for a pro-
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portional balance between public and private interests, the functioning of a public
administration body and the like. Therefore, the procedural possibilities of the court
in solving the problems of law do not give it grounds to go beyond the obligatory
prescriptions of organising the public administration in the state. This is one of the
main features of administrative court procedure, the court can only solve specific
legal problems on the example of a specific public-legal dispute, but it can not direct-
ly interfere in public power-managerial activity. Therefore, in the interconnection
between judicial legislation and administrative legal relations there are boundaries
conditioned by the particularities of the state power organising.

In view the above said, one should agree with the position of R. Kremton who,
studying the matter of interconnection between judicial legislation and administration,
emphasises that the most optimal form of such an interconnection is a model of judicial
control which stipulates external verification of the activity of executive agencies,
government bodies for its compliance with legal acts. However, in his opinion, the
traditional court decision which is based on the analysis of specific legal facts, does not
oblige public servants to take positive measures in the future in order to avoid new
legal actions. R. Kremton suggests to the court to act as a public administration, comple-
menting in its decisions the possibility of extension of administrative impact to resolve
specific controversial situations [20].

In this context, A. Lehevi calls the court a "state actor" that by his decisions solves
a number of matters of constitutional rights and freedoms, property, public formations,
etc. The constitutional provisions on the power separation do not necessarily indicate
the practical ways in which the judiciary participate in the exercise of powers held by
other branches of government [21].

Given this, there are controversial matters: 1) does the court, using the possibilities
of judicial legislation, solving specific cases and making decisions, determine/recon-
sider/change the procedure for the implementation of rights, freedoms and interests of
individuals in the field of public administration? 2) is the role of the main actor in the
field of public administration — the body of public administration — supplemented by
the judicial authority thanks to the acts of judicial legislation? The matter is quite po-
lemic, however, this time one should recall the principle of unity of state power and the
constitutional boundaries of judicial intervention in the activities of the legislative and
executive branches of power.

CONCLUSIONS

The matter of the judicial practice importance is actual for the domestic legal sci-
ence, as it is a system-forming factor for the deepening the general theory of legal
process and the possible formation of judicial law. The Ukrainian legal opinion made
a way from categorical denial of judicial legislation to recognition of decisions of the
supreme judicial bodies as sources of law. The reform of procedural legislation on
October 3rd, 2017 introduces a combination of features of continental and common

22



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

law. The result of this is a change of understanding the court decision as a source of
law, that is, the court decision can contain provisions that are obligatory for partici-
pants of administrative-legal relations.

In modern administrative law there do not exist yet formed approaches which would
have a correct solution of the matter of court decisions implementation in applying an
administrative law, development of administrative legal relations, balanced combination
of the impact of executive and judicial branches of power on the public administration
field. In this perspective, by means of judicial legislation, the court should become an
independent arbitrator to solve the problems of the current applying the administrative
law. It is in the acts of judicial that the problematic matters of relations between indi-
viduals and public administration can be solved, however, for this it is necessary to
develop high-quality judicial practice in different categories of public-law disputes in
terms of new procedural legislation and determine additional conditions for the legal-
ity of the administrative-legal impact of the authority subjects on individuals in admin-
istrative-legal relations in the decisions of the Grand Chamber of the Supreme Court,
the Cassation Administrative Court of the Supreme Court. So, the effectiveness of the
connection between judicial legislation and administrative legal relations also depends
on the phenomenon of judicial error, since under such conditions the relevant impact
can have a destructive nature on the field of public administration.
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Hauionanora axagemis npasosux nayx Yxpainu
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€gren Muxaiirosuy Cvuuox

Kad)eapa (irarcoB8020 npasa
Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapkis, Yxkpaina

MOMEHT BUKOHAHHA OBOB’A3KY
31 CITAATHU ITOJAATKIB TA 3b0PIB:
MOJATKOBO-TIPABOBUM ACIIEKT

AHoTauis. Ilpoyedypy UKOHAHHA NOOAMKO8020 0008 'A3KY NO8 A3VI0Mb 3 0COONUBOCMAMU
pecyniosanusa 0100xHcemHux 8iOHOCUH. DOpMYBAHHA 34 PAXYHOK NOOAMKOBUX HAOXOOHCEHD
Kowimis, wo 3a6e3neuyioms peanizayito 0epicasHux QyHKYil, niOHOCUmMs NoOamKo8i npaso-
8IOHOCUHU 00 paHZy OOHUX 3 HAUOLIbUWL 3HAUYWUX OISl ICHY8AHHA 0epicasu ma mux, wo eu-
Mazaioms 6e3yMO6H020 0epiHcagHo20 pezyniosants. Tomy ocnoena mema pobomu noaszac
¥y auanizi 30608 ’A3aHb W00 CRAAMU NOOAMKI8 ma 300pig 3 02710y NOOAMKOBO-NPABOBO2O
acnexkmy. Cehepa 0ii 61002cemH020 3aKOHO0ABCMBA NOB A3YEMbCA, Nepul 3d 8ce, i3 cmaodiamu
010001cemHo20 npoyecy, npoyedypami NoAsuU, BUKOHAHH Md 38iMHOCMI aKmis npo 6100xcem.
Bcmanoeneno, wjo 6100xcemne ma nooamrkoge 3aKOHO0ABCMBO GIOPI3HAIOMbCA Y NUMAHHAX
oyinKu cyb’ekmuoco cknady. [lepocasa, Haoarouu OAHKY HiyeH3it0 Ha 30ilicHeHHA OAHKIBCOKUX
onepayiii, 8 momy 4ucii i nepepaxy8anHs NoOamKie 00 OOXOOHUX YACUH 6100xcemis, (ak-
MUYHO NEPEKOHYE NIAMHUKA 8 MOMY, WO OAHK € came MuM cyd '€Kmom, uepes aKko20 NiamHux
He Jiuule Mae MONCIUBICMb, ajie i 0008 A30K cnaamumu nooamok. 3 02140y Ha HageoeHe suuye,
8UX00AYU i3 cucmemHozo ananizy cmamei 1, 3, 4, 5, 16, 38 ma 129 Ilooamkogozo kooexcy
Ykpainu moocna npuiimu 00 8UCHOBKY, WO BUKOHAHNA NOOAMKOBO20 0008 A3KY NIAMHUKOM
Pe2YNOEMbCA BUKIIOUHO HOPMAMU NOOAMKOBO20 3AKOHOOAECMEA 00 K020 HEMOMICIUBO BI0-
Hecmu Hi Brooxcemrnoeo kodexcy Vkpainu, Hi cneyianvHi 3aKonu, sAKi pe2ynroioms NUmMaHHs
0012y epoulosux Kowmis. 3a maxoi yMosu nooamroge 3aKOH00aA8CME0 He NOKIAOAE HA NAAM-
HUKA 000amKo8ux 0008 ’s3Kis, abo dHc 3aCMOCy8aAHHA CAHKYIU 3a OIAHHA, AKI npu3eenu 00 He-
HAOXO00XCEeHHs KOWMIB, CRIAYeHUX HUM Y AKOCMI NOOamKie ma 360pis, 3 6UHU iHWUX OCIOD,
30Kpema, 6ankie. Tak camo nanexlcre UKOHAHHA NAAMHUKOM NOOAMKIE €020 NOOAMKOB020
0008’A3KYy (cnaama y 6CmMaHo81eHUll 3AKOHOM CIMPOK MA Y NOBHOMY 00CA3i), dle He HA0Xo-
O00fCEeHHA YUX KOWMI8 HA €OUHUL KAZHAYEUCbKUL PAXYHOK 3 8UHU OAHKY, He MOdce NOPOOH#C)-
8amu GUHUKHEHHSA Y MAKo20 NAAMHUKA NOOAMKIE NOGMOPHO20 0008 A3KY CRAAmu noOamkKis,
abo 300pis. [Hwuil nioxXio npago3acmocyeants Oye bu ni0cmMasoo NOKIAOeHHA HA NAAMHUKA
0008’a3Ky 3i cnaiamu nodamkie ma 360pise 08iui.

KurouoBi c1oBa: 010/ PKETHE 3aKOHOIABCTBO, IUIATHUK TTOAATKIB, ITATOCIIPOMOXKHICTh, KOMEP-
iU OaHK.
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MOMENT OF EXECUTION OF THE DUTY
TO PAY TAXES AND FEES: A TAX-LEGAL ASPECT

Abstract. Formation by tax revenues of funds that ensure the implementation of state functions,
brings tax legal relations to the rank of one of the most significant for the existence of the state
and those who require unconditional government regulation. Therefore, the main aim of the
research work is to analyse the obligations to pay taxes and fees in terms of a tax-legal aspect.
The scope of the budget legislation is primarily related to the stages of the budget process,
procedures for the appearance, execution and reporting of acts on budget. It is established that
budget and tax legislations differ in terms of evaluation of the parties. A state, by granting a
bank a licence to carry out banking operations, including transfer of taxes to the revenue parts
of budgets, actually, convinces a payer that the bank is the entity through which a payer not only
has an opportunity, but also a duty to pay tax.

Key words: budget legislation, taxpayers, platform, commercial bank.

INTRODUCTION

Revealing the fundamentals and particularities of legal regulation of execution of
the tax obligations is definitely an actual field of research, in particular, at the stage
of reforming the tax legislation of Ukraine. Despite the fact that considerable at-
tention has already been paid to the study of the legal nature of the tax obligation,
the necessity for scientific and theoretical development of procedural aspects of its
implementation is due to the absence of special domestic studies of tax law theory
[1;2]. Since the ultimate meaning of tax relations is contained in their implementa-
tion, the clarification of the fundamentals and particularities of the execution of tax
duties has both theoretical and practical significance.

A comprehensive view on the process of execution of tax duty and paying taxes
sometimes leads to common views and conclusions. At the same time, the very proce-
dure for execution of the tax duty is tried to be associated with the parcularities of
regulating budgetary relations, that is, the relations connected with the turnover of funds,
namely, the regulation of banking activity [3]. It goes without saying that the compre-
hensiveness of public relations allows to form a complete picture of the movement of
a taxpayer's funds to the final recipient, a state-owner or the territorial community
(depending on the type of tax or fee and the budget to which it is entirely or partly di-
rected). At the same time, such comprehensiveness of social relations objectively implies
L ]
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clarification of the place of each branch of law (or sub-branch or institution) in such a
regulation [4;5;6]. It is in this sense that we consider it necessary to clearly delineate
these two constructions: a) relations on payment of taxes and fees at the time of execu-
tion of the tax duty in this regard; b) relations on the movement of funds from taxpay-
ers and fees to the account of their tax liability and their receipt on the relevant treasury
accounts of budgets. That is why it is advisable to pay attention to the correlation and
regulation measure of budgetary and tax relations, relations on money turnover and
execution of tax duty.

For proper execution of the tax duty in terms of the Tax Code, two conditions should
coincide: 1) payment of tax amounts in full; 2) payment of the relevant amounts
within the period established by tax legislation [7].

The first condition provides for payment of the tax amount by a taxpayer in full.
The tax duty from the payment of relevant money sums can constitute the content of
the legal relations, that is, to be an element of the tax obligation. The tax amount should
be calculated by a payer on the basis of the provisions of the current tax legislation.
This coincides to some extent with another aspect of the execution of the tax duty of a
payer prior to the tax payment, namely, tax accounting. In this case, a payer has the
right to turn to the tax authorities for consulting or explanations of tax legislation, in
particular, regarding the calculation of tax amounts, but the state tax service authorities
do not have the obligation to calculate a tax amount for a taxpayer [8]. Consequently,
the responsibility for its incorrect calculation is always assigned to a payer. The execu-
tion of the tax duty in time stipulates paying off tax amounts which are payable no
later than the last day of the period which is determined by the legislation in respect of
a tax or fee. The beginning of this period is determined by a certain calendar date from
which a payer has an obligation to pay tax. According to general rule, making the change
of the tax payment term is not allowed either to a payer or the supervisory authority
except for the cases specially stipulated by the Tax Code of Ukraine [7].

1. MATERIALS AND METHODS

The methodological basis of the research work is a set of general and special meth-
ods of scientific knowledge, the use of which allowed to achieve a set goal and
ensure the scientific reliability of the results. For comprehensiveness, completeness,
objectivity, correctness and consistency of conclusions, these methods were used in
the interconnection.

Dialectical method allowed to reveal objective and comprehensive knowledge of
legal reality and determination of the essence of the phenomena under study in the
unity of their material content and legal form. Structural and functional analysis allowed
to take into account such features of the system as integrativity, correlation of the whole
and a part, structure and functions and singling out the elements of the tax duty con-
struction as well as the stages of its implementation. The comparative-legal method
was used in the analysis of the current domestic and foreign tax legislation that made
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it possible to summarise the scientific concepts of leading scientists in relation to theo-
retical and practical problems of execution of tax duty [9]. The use of historical-legal
method helped clarify the evolution of legal thought about the nature and importance
of taxes in the system of budget revenues. Special-legal (formal-dogmatic) method
allowed to conduct an informative analysis of the current state of legislative provisions
and develop proposals to eliminate the existing theoretical and legal contradictions as
well as shortcomings in the legislation.

The methodological basis of the possibility to research a tax duty of a taxpayer as
a law implementation process of adoption of the newest forms of interaction between
government and taxpayers which essence is partnership and socially useful result was
studied by such scholars as D. O. Hetmantsev, A. V. Holovach, P. M. Duravkin,
O. V. Larina, D. H. Muliavka, O. V. Onishko, N. Yu. Onishchuk, H. V. Rossikhina,
I. L. Samsin, R. V. Stetsko, M. M. Chynchyn, S. V. Shakhov and the others.

2. RESULTS AND DISCUSSION
2.1. Particularities of tax and budget regulation

When analysing the above problem, very often at the stage of law enforcement, when
resolving tax disputes, the courts focus on the fact that the moment of execution of
the tax duty should be associated with the receipt of a taxpayer's funds on account of
his tax duty to the relevant treasury account [10;11]. So, according to para. 5 Art. 45
of the Budget Code of Ukraine, taxes and fees and other incomes of the state budget
are recognized credited to the state budget from the date of transfer to the single
treasury account — it is difficult to agree with it. When delimiting budgetary and tax
relations, it is necessary to consider that according to Art. 9 of the Budgetary Code of
Ukraine tax revenues are one of the main sources of the budget incomes formation.
But this does not mean that the time of tax payment and collection ends at the time
of receipt of taxes and fees to the budget.

First, crucial is the reference to para. 1.1 Art. 1 of the Tax Code of Ukraine accord-
ing to which this act regulates relations arising in the field of taxes and fees, in particu-
lar, it determines a full list of taxes and fees levied in Ukraine, and the procedure for
their administration as well as payers of taxes and fees, their rights and obligations, the
competence of the supervisory authorities, the powers and duties of their officials dur-
ing tax administration and liability for the violation of tax legislation. At the same time,
Art. 1 of the Budgetary Code of Ukraine determines that it regulates relations arising
in the process of preparation, consideration, approval and implementation of budgets,
reporting on their implementation and control over compliance with fiscal legislation
and issues of responsibility for violation of fiscal legislation as well as the legal prin-
ciples of formation and repayment of state and local debt. It is demonstrably clear that
the scope of the fiscal legislation is primarily associated with the stages of the budget
process and the procedures for the appearance, implementation and reporting of budget
acts. This does not give grounds to assume that the Budgetary Code of Ukraine at least
L ]
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partially regulates the execution of tax duty. It regulates fund revenues to the profitable
parts of budgets, but not the relations connected with the transfer of these funds by
taxpayers to the authorized entities.

Second, the execution of the tax duty is regulated exceptionally by the tax legis-
lation. On the basis of para. 3.1. Art. 3 Tax Legislation of Ukraine of the Tax Code
of Ukraine, tax legislation of Ukraine consists of Constitution of Ukraine; this Code;
Customs Code of Ukraine and other laws on customs matters in terms of regulation
of legal relations arising in connection with the taxation of transaction fee of displaced
goods across the customs border of Ukraine; current international treaties, consent
on obligatoriness of which is given by the Verkhovna Rada of Ukraine and which
regulate taxation issues; normative- legal acts adopted on the basis of and for the
implementation of this Code and laws on customs issues; decisions of the Verk-
hovna Rada of the Autonomous Republic of the Crimea and local authorities on local
taxes and fees adopted under the rules established by this Code. So, the Budgetary
Code of Ukraine is not included in the legislation that regulates the execution of tax
duties, namely, the tax payment. That is why one may not extend the validity of its
rules regarding regulation of the payment of taxes and fees on determining the mo-
ment of such a payment [7].

Even if to imagine a situation that the execution of the tax duty regarding transfer-
ring funds to the single treasury account should occur in compliance with the norms
of the Budgetary Code of Ukraine and the Law of Ukraine On Payment Systems and
the Transfer of Funds in Ukraine, there will be an unconditional collision of the norms
of these normative legal acts with the norms of the Tax Code of Ukraine (they lay
different approaches to determining the moment of payment of taxes and fees). Also,
on the basis of para. 4.1.4 Art. 4 of the Tax Code of Ukraine (legality presumption of
a payer's decisions) in any case a decision should be made in favour of a taxpayer.

If to speak about the absence of legal regulation of the issue at the level of the Tax
Code of Ukraine and characterise it as a gap in the legislation, overcoming this nega-
tive legal phenomenon in public areas of law by analogy is not allowed. This follows
from the content of Art. 3 and Art. 5 of the Tax Code of Ukraine. Thus, according to
para. 5.2. 5 of the Tax Code of Ukraine, if the concepts, terms, rules and provisions
of other acts contradict the concepts, terms, rules and provisions of this Code, for
regulation of the taxation concepts relations, the terms, rules and provisions of this
Code are applied. And the concepts and content of "execution of tax duty" are deter-
mined by the norms of the Tax Code of Ukraine. There is also no need to refer to para.
5.3 of article 5 of the Tax Code of Ukraine which establishes the possibility of apply-
ing the analogy of the law as a means of overcoming the gaps of tax and legal regula-
tion. First, there is no term that would not have been determined in the tax legislation
(payment, transfer, execution of tax obligations — all these categories are determined
by the Tax Code of Ukraine). Second, para. 5.3 and 5.2 Art. 5 of the Tax Code of
Ukraine contradict each other, thereby creating a collision of norms which in tax and
@
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legal regulation should be resolved again in favour of a taxpayer (para. 4.1.4 para. 4.1
Art. 4 of the Tax Code of Ukraine) [7].

According to para. 38.1. Art. 38 of the Tax Code of Ukraine, the execution of the
tax duty is the payment in full by a payer of the relevant amounts of tax obligations
within the period established by the tax legislation. That is, according to the current
tax legislation there are two established requirements (quantitative and temporary)
for the recognition of a taxpayer one who has fulfilled his tax duty properly:

a) payment of tax obligations in full;

b) payment of tax liabilities within the period established by law.

The norms of the Tax Code of Ukraine also prohibit the establishment of methods
and procedure for the execution of tax obligations than those provided by the Tax
Code of Ukraine (para. 38.3 Art. 38 of the Tax Code). Moreover, taking into account
a taxpayer's status in relations with the subject of authority (supervisory authority),
a payer can not have additional obligations than those provided by the current Tax
Code of Ukraine. A taxpayer can not bear the negative consequences of the activity
of other state authories which are obliged to control the financial institutions through
which the payment of taxes and fees is settled [12]. In this case, it is the state that
acts as an interested party that should take all possible measures to prevent violation
of the rights and interests of bona fide taxpayers as well as for the timely and full
fund revenues paid by such a payer through financial institutions. Otherwise, there
will be a violation of the balance of public and private interests in the tax field, and
a taxpayer will be obliged to double the execution of tax duty and the obligation to
monitor financial institutions what is impossible. Such a situation is confirmed by the
analysis of Art. 16 of the Tax Code of Ukraine Duties of a Taxpayer that, first, contains
a full list of a payer's obligations, and second, it also establishes two criteria (quan-
titative and temporary) for the formation of the completion of the obligation to pay
taxes and fees (para. 16.1.4 of the Tax Code of Ukraine).

Third, budget and tax legislations do not coincide in principle regarding the
evaluation of the parties. Thus, the principal approach of financial-legal regulation
(sub-sectors of which are budget law and tax one) regarding the existence of two
parties (power and obligated) in the budget and tax regulation preserves. At the same
time, if the execution of tax duty is associated, first of all, with the behaviour regula-
tion of payers of tax and fees which are legal entities and individuals, the parties of
budgetary relations radically differ from this. First of all, individuals are not the
participants of the budget relations, at the same time, they are one of the main subjects
of tax relations [13;14]. Besides, legal entities-taxpayers can not be automatically
considered the subjects of budgetary legal relations either.

Thus, according to Art. 2 of the Budgetary Code of Ukraine Determination of
Basic Terms, one can found out the approach of a legislator to the parties-participants
of budgetary relations (the main holders of budget funds, recipients of budget funds
and holders of budget funds), but their authorities are associated with the receipt and
L ]
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expenditure of funds that come from the budget. Thus, for example, a recipient of
budget funds is understood as a business entity, public or other organisation that does
not have the status of a budgetary institution, authorised by the disposer of budgetary
funds for implementation of the activities provided by the budget programme and
receives on their implementation budget funds. So, the main condition of determining
a recipient of budgetary funds is connected with receiving the funds from the budget
instead of their paying or receipt to the budget. Thus, if we assume that the actions
of a taxpayer, in whose behaviour the time of tax payment is evaluated, is related to
the execution of his duty to transfer funds to the budget, then no provision of the
budget legislation can be applied to the evaluation of these actions.

2.2 Analysis of tax legislation and legislation which regulates the money circulation

When maintaining the position on the complexity of regulation in determining the
time of tax payment and, actually, banking legislation applying they often try to
distinguish between the relations between a payer and the bank and those between
a payer and the budget. The main problem here is reduced to the situations where a
payer gave money to the bank in compensation of his tax duty and that is what he
considers the moment of tax payment. Having received funds from a payer, the bank
did not transfer them to the relevant treasury account for various reasons (bank-
ruptcy, etc.).

But some researchers and judges note that it is advisable to distinguish between the
onset of sanctions against a payer and tax repayment [15]. They believe that a payer
should not be held liable in this situation, but the duty to repay the tax remains with a
payer. A clarification of the relations between a payer and the bank separates from tax
relations and goes into the sphere of private regulation.

Arguing such a position, in this situation they refer to para. 129.6 Art. 129 of the
Tax Code of Ukraine according to which for violation of term of tax receipt to the
budgets or state trust funds because of the fault of bank or the authority which performs
treasury service of budget funds in which payers' accounts are opened in the electronic
administration system of value added tax, such a bank / authority shall pay a fine for
each day of delay, including the day of payment, and penalties in the amounts established
by this Code as well as bears other responsibility established by this Code for violation
of the order of timely and full receipt of taxes, fees and payments to the budget or state
trust fund. At the same time, a taxpayer is exempt from liability for late or incomplete
transfer of such taxes, fees and other payments to the budgets and state trust funds in-
cluding accrued interest or penalties [7].

Therefore, such a logic of the supporters of the above position proves to be artificial.
It is very difficult to distinguish between the relations of a payer and the state as well
as the relations of a payer and the bank at the execution of tax duty. It is unlikely that
the relations between a payer and the bank at the moment of tax payment should be
regulated by dispositive means. The interests of the state can not be satisfied with any
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(even illogical and inconsistent methods), and the receipt of funds from a payer is the
main aim under any circumstances, regardless of whether such a non-receipt is con-
nected with violations in a taxpayer's behaviour.

Moreover, it should be taken into account that the bank in these relations acts as
a subject that has obtained the state legalisation. Thus, the bank's violation at transfer
of funds from a payer to the budget is the circumstance to which actions of the state
led, namely, unreasonable granting a banking licence and improper control over the
procedure for the introduction of the tempopary administration. Since a payer can not
bear responsibility for unreasonableness in the actions of the state in granting a licence
of the bank and the implementation of control functions on the market of financial
and banking services.

Also, one should pay attention to the additional guarantees of tax legislation which
are enshrined in para. 129.7 Art. 129 of the Tax Code of Ukraine. According to the
mentioned norm, the violation committed in the result of the regulation of economic
standards of such a bank by the Ukrainian National Bank that leads to a lack of free
balance on such a correspondent account is not considered to be a violation of the
term of transfer of taxes, fees and payments through the bank's fault. If in the future
the bank or its successors recover solvency, the countdown of the term of transfer of
taxes, fees and other payments starts with the date of such a recovery, that is, even
in Art. 129 of the Tax Code of Ukraine, a legislator confirms the duty not of a tax-
payer, but, namely, the Ukrainian National Bank to act as a regulator of commercial
banks.

One more reason for the impossibility of extending the regime of dual execution
of tax duty to a taxpayer as well as implementation of control by supervisory au-
thorities exceptionally for the completeness and compliance with the terms of tax
payment, but not the transfer of funds to the single treasury account is the provision
of Art. 19-1 of the Tax Code of Ukraine. Thus, according to para. 19-1.1.5
para. 19-1.1 Art. 19-1, the functions of the supervisory authorities include, in par-
ticular, monitoring of compliance by the executive authorities of rural and village
councils and councils of united territorial communities created according to the law
and the long-term plan of formation of territories of communities, order of acceptance
and accounting of taxes and fees from taxpayers, timeliness and completeness of
transfer of the specified amounts to the budget. Namely, the movement of funds paid
as taxes and fees within the treasury accounts (local governments, that is, state bod-
ies) is under the control of the State Fiscal Service authorities (in the context of tax-
legal regulation). In its turn, as it was noted, regarding tax payers, the supervisory
authorities monitor only the timeliness and completeness of payment of taxes and
fees, and, in fact, until their transfer to the bank. Control over compliance with the
legislation by the bank when transferring a taxpayer's funds to the single treasury
account is the subject of control of quite other authorities — the Ukrainian National
Bank and the Deposit Guarantee Fund.
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At the same time, the textual analysis of the provisions of the current Tax Code
of Ukraine shows that the concept of "tax payment" and "transfer of taxes" are iden-
tical. For example, Art. 54 Determination of Tax and Monetary Obligations of the
Tax Code of Ukraine states that "the monetary obligation which concerns the amount
of tax obligations from the tax which is subject to deduction and payment (transfer)
to the budget in case of charge/payment of the income in a taxpayer's favour.
A similar approach of a legislator can be traced in other articles of the Tax Code of
Ukraine: Art. 126 Violation of the Rules of Payment (Transfer) of Taxes"; and
Art. 127. Violation of the Rules of Charge, Withholding and Payment (Transfer) of
Taxes at the Source of Payment and the like. The above allows to conclude that the
transfer of taxes and fees as well as the execution of the tax duty of a payer ends at
the time of payment of such taxes and fees in full and within the stipulated time. In
its turn, payment of taxes and fees is completed at the moment of debiting the current
account of a payer or transfer of a payer's funds to the cash desk of the bank that
makes impossible the reexecution the tax duty in terms of taxes and fees.

CONCLUSIONS

Tax duty is defined as the obligation of a taxpayer to calculate, declare and / or
pay the amount of tax and fee in the manner and within the terms determined by
the Tax Code of Ukraine. In view of the above, on the basis of system analysis of
Art. 1,3,4,5, 16,38 and 129 of the Tax Code of Ukraine, one can conclude that the
execution of the tax duty by a payer is regulated exceptionally by the norms of tax
legislation which include neither the Budgetary Code nor special Laws that regulate
the monetary circulation issues. Under such a condition, the tax legislation does
not impose any additional obligations on a taxpayer or the application of sanctions
for the acts which led to the non-receipt of funds paid to them as taxes and fees,
through the fault of other persons, in particular, banks. Proper execution of the tax
duties by a taxpayer (payment within the period established by law and in full), but
non-receipt of these funds to the single treasury account through the bank's fault can
not lead to arising a duty of repayment of taxes or fees regarding such a taxpayer.
Another approach of law enforcement would be the reason to impose on a taxpayer
the obligation to pay taxes and fees twice. The execution of the tax duty is the pay-
ment in full by a payer of the relevant amounts of tax obligations within the period
established by tax legislation.

Characterising the latest changes in the tax legislation of the country, the system of
tax revenues and fees accruing eleven obligatory payments to the budget was structured,
four of which, although established, accounted for and charged by local authorities and
their cost level, compliance procedures are controlled by the state. The preconditions
for the further productive functioning of the country's tax system are adaptation of new
criteria for the collection of taxes and fees through the settlement of procedures for the
@
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calculation and payment of tax payments which are related to buiding a stable and
efficient banking system in Ukraine.

Given the above, the main problems of tax system functioning in Ukraine include
first, the fact that a large number of low-efficient taxes requires significant adminis-
trative expenses which exceed budget revenues; second, the contradictions and in-
consistencies of certain tax laws, their instability, unsystematic provision of benefits
and misrepresentation of the essence of certain types of taxes; fourth, a significant
number of normative-legal acts on taxation which both taxpayers and employees of
the Ukrainian State Fiscal Service should know and be guided by in practice; fifth,
the lack of proper regulation of legal guarantees for participants of tax relations and
the lack of transparent and effective mechanisms of rights protection of taxpayers;
sixth, the tax system is now a factor of reducing the level of economic growth and
investment activity and tax evasion stimulating.
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Kageapa mincrapoarozo npusammozo npasa
Kuiscokuii Hayionarvruii yuisepcumem
imeni Tapaca Illesuenka

Kuis, Yxpaina

TEPHUTOPIAABHI TPOMA AN
Y UUBIABHO-TIPABOBHUX BIJHOCHHAX

Anorauist. B Yxpaini, y npoyeci nposedennsa npaeosoi peghopmu, 0ocums aKmueHo OHOBIO-
€mbcsl yunHe 3akonooascmeo. Ha winaxy 0o enpoeaddicenns yuginizoganux npagui 6e0eHHs.
EeKOHOMIUHOI OISIbHOCMI HeODXIOHO HALENHCHO OOTPYHMY8AmU KIt0408i Y OaHill cghepi KOHCMpPYK-
yii. Tomy ochosHa mema pobomu noiseae y aHanizi MepumopiaibHUx 2pomao y YusilbHO-npa-
808UX BIOHOCUHAX. Y poOOMI pO32TAHYMO NPAKMUKY 3ACMOCYBAHHS 8 CYYACHIL YKpaiHi He 308Cim
NpuUpoOHOi NPABo8oi KOHCMPYKYIL — Npasa onepamueHo2o YAPAasIinHa, Wo 3 A8ULACH 3d Y4dcCie
PAoAHCHKOT 61a0u i do82ull uac 6y1a 03HaKoio coyiaricmuyno2o npasa. byno oocnioiceno oco-
OaUB0CMI 3ACMOCYSAHHSA NOJIOJHCEHb NPO 8IONOBIOANLHICINb MEPUMOPIANLHUX 2POMAO NPU PO3-
2715101 Cnpae npo OAHKPYmMcmeo 0puoudHUX 0cio, CMEOPEeHUxX HUMU, Y KOHMEKCMI 00CTI0NCeH s
3a2anbHOL nPOdIEMAMUKU 8I0N0BIOANLHOCMI 3ACHOBHUKA 3d 30006 I3AHHAMU NIOKOHMPOTLHUX
nionpuemems. Ocobnugy 3HAUUMICMb make 00CAI0NHCeHHs HADYBA€E 8 KOHMEKCMI CYUACHOI pe-
dopmu micyesoeo camospsdyeants, 30kpema oeyeHnmpanizayii énaou. Becmanoenerno, wo ons
3MeHUEeHHS PUSUKY NOCIMAHOBLEHHSI CRIPHUX CYOOBUX piuieHb HeoOXIOHO enecmu 3MIHU 00
Tocnodapcwrozo kodexcy Ykpainu 3 Memoio Habnuicen s 1020 OKPeMUx NoodHceHb 00 CYUACHUX
ymos eedennsi OizHecy. OOHUM 3 MAKUX NPUKLAOIB, AK OYII0 HaABeOeHOo Y Yiti cmammi, € npaso
onepamueHo20 ynpasuinHa, Wo 3alIUacmsbCsl 8 YKPAiHCbKOMY 3aKOHO0ABCMEE 3 4aCi8 PAOSIHCLKOT
0obu. Ilpaso onepamusro2o ynpasiinHa 8 paodsHCbKill NPagosil cucmemi 8idiepasano ceow
POJIb, OCKINbKU 3d 8IOCYMHOCMI NOBHOYIHHO20 THCMUMYMY NPUBAMHOI 81ACHOCMI 6 coyiaic-
MUYHOMY NpaAsi uepe3 88edents Yici npasosoi KOHCMPYKYii 3abe3neuysanucy SUKIIOUHI Npasa
depoicasu 8 YuginbHoMy 060pomi i 3a ii 00noM02010 30IUCHIOBABCA 3AXUCT COYIATICMUYHOT
eracnocmi. Aemop esadicae, ujo 3aKOHO0ABYI0 HEOOXIOHO BUNPABUMU HEOONIKU YUHHO2O 3AKO-
HoOascmea i npubpamu 3acmpini npagoei KOHCMPYKYIL, SIKIE MOXNCYMb i Y MAOYMHbOMY CIE0-
prosamu npobnemu 0jis YUACHUKIE NPasosux 8IOHOCUH MAlIHO6020 Xapaxkmepy. Y 36 3Ky 3 YuM,
86aJICAEMO 3a 00YiNbHe niompumamu idero ckacysanus Tocnooapcvroeo kodexcy Yrpainu,
iniyivoeane Minicmepcmeom rocmuyii Yepainu

Kuro4oBi ci10Ba: mpaBo omepaTuBHOTO YIpaBIliHHA, OaHKPYT, OOPKHUK, KPEAUTOP, PEECTP
KpEeINUTOPIB.
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TERRITORIAL COMMUNITIES IN CIVIL LEGAL RELATIONS

Abstract. On the way to the introduction of civilised rules of economic activity, it is necessary
to properly justify the key constructions in this area. Therefore, the main objective of the work
is to analyse the territorial communities in civil-law relations. The research work examines the
practice of applying not quite natural legal construction, namely, in today's Ukraine operative
management right that appeared during the Soviet times and has been an indicator of socialist
law for a long time. The particulaties of applying the provisions on the responsibility of territo-
rial communities when considering the cases on bankruptcy of legal entities established by them
were investigated in the framework of the study of the general problematics of the founder's
responsibility in accordance with the obligations of controlled enterprises. Such a research gains
particular significance in the context of modern local self-government reform, in particular,
power decentralisation. It was established that in order to reduce the risk of settling disputed
court decisions, one should make amendments to the Commercial Code of Ukraine in order to
approximate its individual provisions to the current conditions of running a business.

Key words: operative management right, bankrupt, debtor, creditor, register of creditors’ claims.

INTRODUCTION

In Ukraine, in the process of conducting a legal reform, the current legislation is
being actively updated. At the same time, there are still quite contradictory legal
categories in the codified laws, in particular those that appeared in the days of the
Soviet regime and have been indicators of socialist law. Among such legal catego-
ries, first of all, one should mention the right of operative management. It is a com-
mon knowledge that the right of operative management as a legal concept was first
introduced into the legislation of the republics of the former Soviet Union after the
adoption of the Foundations of Civil Legislation in 1961.

Previously, this legal concept played an important role in justifying the protection
of the socialist property of state enterprises. However, today, in the conditions of mar-
ket relations' approval and adaptation of legal regulation of relations in the field of
economic activity to the needs of the free market such legal categories create certain
difficulties in law enforcement practice in resolving property disputes. Thus, in judicial
practice, there arise the situations when the courts, referring to the existing provisions
of legislative acts, interpret the rules of these laws in different ways and make in some
ways conflicting court decisions [1;2;3]. First of all, it comes to the legal norms of the
@
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Civil Code of Ukraine and the Commercial Code of Ukraine regarding certain provi-
sions of liability for violated obligations of the civil-legal nature. However, there are
examples of resolving property disputes with the participation of territorial communities
in which certain court decisions are justified by the existence of specific relations be-
tween a founder and the enterprise based on the right of operative management.

Today, after rather a long and quite successful legal reform, such legal categories
still remain in the Commercial Code of Ukraine. In modern science, certain aspects of
the use of the right of operational management and full economic management in law
enforcement practice were the subject of research in a number of publications, in par-
ticular, such scientists as Yu. Yu. Popov [4], O. I. Kharitonova [5], O. O. Kravchuck
[6], A. G. Bobkova Ye. O. Zarudnev [7] and all.

The topic under research is actual because the approval of the rules of economic
activity should focus on scientific concepts [8;9;10]. This problem is particularly rel-
evant in the context of the modern reform of local self-government, in particular, the
decentralisation of power. In the process of devolving powers to the local authorities,
it is also stipulated to increase the responsibility of territorial communities and their
representative bodies for the made decisions connected with effective use of property
of local communities.

1. MATERIALS AND METHODS

The methodological basis of the research consists of various theoretical methods.
With their help it was found that territorial communities were the owners of the
property transferred by municipal enterprises to the economic management and
other legal entities of public law — to the operational management. Territorial com-
munities through the relevant bodies of local self-government exercise the right of
management of the property transferred to the legal entities on the right of economic
management or on the right of operative management. The method of analysis also
allowed to reveal that territorial communities have a special legal capacity, by the
content of which they can participate in civil relations in the framework of their
authorities. At the same time, the powers regarding their participation in civil legal
relations are mainly contained in the legislative acts of public law, but not private
law which defines only the basis (basic parameters) of their participation in these
relations.

For achieving a set aim there were also used:

* philosophical (dialectical) method — when studying the essence of the territorial
community as a variety of participants in civil relations and the analysis of potential
forms of participation of the territorial community in civil legal relations, namely,
property relations and binding ones;

* legal (dogmatic) method — in clarifying the legal forms of participation of the
territorial community in civil relations provided by the current legislation and the new
Civil Code of Ukraine;
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» method of system-structural analysis — when studying the concepts of "subject
of law" and "subject (participant) of legal relations" and the application of the results
regarding such a subject as a territorial community;

* the method of comparative law — when comparing the provisions of the current
legislation of Ukraine with similar provisions stipulated in the legislation of other
countries.

Therefore, the use of methodological research approaches in the scientific work
determine the relevant procedures for the interpretation of phenomena, based on the
use of different groups of methods of scientific knowledge.

2. RESULTS AND DISCUSSION
2.1 Particularities of bankruptcy cases consideration

Ambiguous practice of application of provisions on responsibility of territorial
communities developed at considering the cases on bankruptcy of the municipal
enterprises, including application of subsidiary responsibility of the founder on ob-
ligations. This was the reason for addressing to the study of the legal status of ter-
ritorial communities in civil turnover, including the right to dispose the property of
enterprises established by the participants of civil relations. Of course, this raises
the issue of operative management in the current legislation as an element of the
classical institute of property rights. In this context, it became necessary to address
to the nature of social relations which are the object of regulation by the relevant
norms of one of the current codified acts in the sphere of regulation of private law
relations.

In one of the court cases on bankruptcy (in particular, in bankruptcy case No.
5023/4388/12 that were considered in the commercial courts, starting from 2012) the
legal entity established by local government in the form of the municipal enterprise was
declared bankrupt. A liquidation procedure was started and a liquidator was appointed.

The initiation of bankruptcy proceedings was preceded by the following: a found-
er of the legal entity — a territorial community — transferred the property to the enterprise
established by it for use that is stipulated by the Commercial Code. In the result of
performing its activity, with the use of the transferred property, an enterprise has ac-
cumulated debts to the state in the form of unpaid taxes and obligatory payments to the
state trust funds. At the request of one of the creditors, a person is declared bankrupt.
The liquidation procedure revealed the absence of property (the liquidation balance
sheet drawn up by a liquidator did not contain property objects which can be recovered
by law) necessary to repay debts. The liquidator, who was appointed by the court, filed
an application for repayment of debts of the bankrupt by its owner, that is, the territo-
rial community represented by the City Council.

It turned out that the problem was the existence in the domestic legislation of the
legal structure of the operative management law which is difficult to link with the
Central Civil Law Institute — the right of ownership. In this respect, one should note
@
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that the disputed legal relations, in particular, relations of the right of ownership and
the activity of legal entities established on the basis of communal property of territo-
rial communities governed by two laws are of the same force — the Civil Code of Ukraine
and the Commercial Code of Ukraine. However, the right of operative management is
stipulated only by the Commercial Code of Ukraine. Liquidation of an insolvent
debtor is regulated by a special legislative act in the field of solving the debt problems,
that is, by the Law of Ukraine On Solvency Renewal of a Debtor or Bankruptcy" [11]
(hereinafter — Law on Bankruptcy).

As can be seen from the circumstances investigated in the above case, the munici-
pal enterprise established by the territorial community accumulated the debts, and the
enterprise itself did not have property objects on the right of ownership. This was due
to the fact that until the court's recognition of the fact of bankruptcy (the local author-
ity) a founder by his order withdrew the property from the management of the munici-
pal enterprise. The court established that on the basis of one of decisions of session of
the City Council in 2005, there had been withdrawn 94% of all property of the mu-
nicipal enterprise which was in the operative management and used for performing its
statutory activity. Among such property there were buildings, structures, equipment
and vehicles (garbage trucks, trucks, excavator, trailer, tractor and buses). At the end
of 2005, on the enterprise's balance sheet there were accounted only the surplus bal-
ances of fixed assets with absolute depriciation that actually made impossible further
activity performance of the enterprise.

Debts to the state amounted to more than 240 thousand hryvnias. The main and the
only creditor for the obligations of the enterprise was the state represented by special-
ised funds and other state institutions. Thus, the register of creditors includes the re-
quirements of the Social Insurance Fund for Temporary Disability, State Tax Inspection,
Pension Fund of Ukraine, Fund of Obligatory State Social Insurance of Ukraine against
Unemployment, Social Insurance Fund against Accidents at Work and Occupational
Diseases. Any other creditors were not included in the register [12].

In this case there was also considered the application of a liquidator on the debts
recovery of the municipal enterprise according to the register approved by the court
from the founder-territorial community. In the court, the objections of the City Coun-
cil were based on the fact that neither the current legislation nor the founding docu-
ments of a bankrupt stipulate the liability of a founder for the obligations of the mu-
nicipal enterprise, therefore the territorial community represented by the City Council
should not be responsible for the obligations of the municipal enterprises established
by it.

It should be noted here that a pre-trial investigation was also conducted in the
framework of this bankruptcy case with the aim to check if there exist whether there
are in actions of a founder (the City Council) the elements of a criminal offense under
Bringing to Bankruptcy Art. [13].
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2.2 Particularities of property rights implementation

It is known that the relations on possession, use and disposal of property are regulat-
ed by civil law. The Civil Code of Ukraine classifies territorial communities together
with the State of Ukraine, the Autonomous Republic of the Crimea, foreign states
and international organisations as participants in civil relations (Art. 2 of the Civil
Code of Ukraine) [14]. Art. 175 of the Civil Code of Ukraine (Responsibility for the
Obligations of Territorial Communities) directly establishes that territorial commu-
nities are responsible for their obligations by their property, except for the property
that can not be recovered under the law.

The particularities of certain property rights implementation regarding certain cat-
egories of legal entities are stipulated by the Commercial Code. In accordance with the
content of operative management right enshrined in the Civil Code of Ukraine, the
owner of the property exercises control over the use and preservation of the property
transferred to the operative management directly or through the authorised body and
has the right to withdraw from the business entity unexpended balances as well as
property that is not used or used for other purposes (Art. 137 of the Commercial Code
of Ukraine) [15].

During the consideration of the above case, the commercial courts of first and ap-
peal instances, with reference to the provisions of the Commercial Code of Ukraine
established that the property of the municipal enterprise was in operative management
of this enterprise and could not be included in liquidation weight and used for repay-
ment of debt to creditors. Such an approach is erroneous. As on the basis of the analy-
sis of the relevant norms of the current legislation in the context of understanding the
principles of civil law in general and the nature and content of property rights, the
following can be noted.

1. According to the norms of the Commercial Code, the municipal unitary enterprise
is formed by competent local government body in the administrative order on the basis
of the separated part of municipal property which is assigned to the enterprise with the
right of operative management (Part 1 and Part 3 Art. 78 of the Commercial Code of
Ukraine).

In accordance with the law, a founder forms the authorized capital of the established
enterprise, approves the Charter, distributes the incomes, directly or through the Head
who is appointed by the founder, manages the company and forms its personnel, solves
the issue of reorganisation and liquidation of the enterprise (Part 4 Art. 63 Commercial
Code of Ukraine) as well as approves the reports on the performance of the subordinate
enterprise.

As can be seen from the analysis of the relevant provisions of the Commercial Code,
such an enterprise is under full control of the owner-territorial community which is
represented by competent local government. This is also confirmed by Art. 137 of the
Commercial Code (Right of Operative Management): the owner of the property (ter-
@
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ritorial community) assigned to the business entity (municipal enterprise) on the right
of operative management, exercises control over the use and preservation of the prop-
erty transferred to the operative management directly (territorial community) or through
the body authorized by it (local self-government body).

The responsibility of the state for the obligations of a legal entity established by it
is directly stipulated regarding state-owned enterprises [16] — in case of insufficient
funds on the account of the state enterprise, the state, represented by the authority in
which field of management it is included, takes over full subsidiary responsibility for
the enterprise's obligations (Art. 77 of the Commercial Code of Ukraine). Such kind of
responsibility for the obligations of another, but similar by its legal status with the state
enterprise, entity— municipal enterprise is not directly stipulated by the law. At the same
time, the provisions of this law on the legal status of the municipal unitary enterprise
state that the particularities of economic activities of municipal unitary enterprises shall
be determined in accordance with the requirements of the Commercial Code of Ukraine
regarding the activities of commercial state or state enterprises and Part 10 Art. 78 of
the Commercial Code of Ukraine). In other words, the legal regime of municipal en-
terprises in economic relations is equal to the legal status of state enterprises for the
obligations of which in case of lack of funds the founder is responsible.

Therefore, in accordance with the provisions of the Commercial Code of Ukraine,
the activities of the municipal enterprise should be also regulated by the norms on the
activities of state enterprises (Art. 76 and 77 of the Commercial Code of Ukraine),
including also provisions on subsidiary responsibility of the authority that created the
legal entity. In case of insufficiency of the funds which are at the disposal of state and
municipal enterprises, the founder takes over full subsidiary responsibility for the ob-
ligations of such an enterprise and Part 7 Art. 77 of the Commercial Code of Ukraine).

2. For conducting a comprehensive analysis of the legal regulation of municipal
enterprises, one should also take into account the general provisions of the Commercial
Code. The responsibility of the founder of the municipal enterprise consists in repay-
ment of a debt created by the enterprise in case of its liquidation. This follows from the
understanding of the general principles of running an economic activity established in
this system-forming law. Art. 5 of the Commercial Code contains a reference to the
constitutional principles on which should be based the rule of law in the field of man-
agement. Thus, this article establishes that the basis of the legal economic order in
Ukraine is the social orientation of the economy and the prevention of the use of prop-
erty to the detriment of person and society.

The general understanding of this provision makes it clear that the law stipulates
the duty of economic activity participants to properly use the property, to pay taxes and
make obligatory payments to the state trust funds including to repay debts in case of
liquidation of the controlled enterprise.

3. Although the right of operative management, provided by the Commercial Code,
is not entirely consistent with the generally recognised understanding of ownership that
L ]
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is based in three elements (sphere of competence): possession, use and disposal of
property, for the purposes of this analysis it is important to pay special attention to the
legal nature of the relevant legal relations which are regulated by the Civil Code [14].

By its nature, the right of operative management is similar to the right to use some-
one else's thing. When using this right by the general rule, an individual is obliged not
to violate the rights and legally protected interests of citizens, legal entities and the state.

Another closest in essence legal regime of property transferred for temporary use
is the construction of management of other people's property. In accordance with the
provisions of Art. 1029-1045 of the Civil Code (Chapter 70 Property Management)
under the property management agreement, the founder of the management transfers
the property to the other party — the manager — for a certain period of time, and the
other party undertakes to carry out on its own behalf the management of this property
in the interests of the founder of the management. The main aspect in the legal regime
of management of other people's property is that the law directly provides for subsidiary
liability of the owner of the property for property claims against the manager.

In this context, one can not but refer to one of the most important principles of
property rights which is set out in the Civil Code as follows: property obliges ( Part 4
Art. 319 of the Civil Code). In a broad sense, this principle should be understood in the
way that the owner of the property is obliged to use his property in the manner that
should not do any harm the others including the state.

According to the provisions of the Civil Code, the enterprise is a property complex
which is real estate by legal status (Part 3 Art. 191 of the Civil Code). Therefore, it is
absolutely logical that the owner of the property is responsible for the proper use of the
property.

The territorial community in civil turnover acts as an ordinary participant in civil
law relations (Art. 2 of the Civil Code). It can establish legal entities under public law:
municipal enterprises, joint municipal enterprises, educational establishments, etc (Part
2 Art. 169 of the Civil Code).

The Civil Code of Ukraine establishes that the municipal ownership includes prop-
erty including funds which belong to the territorial community, and property manage-
ment which is in municipal ownership is fulfilled directly by the territorial community
and the local governments created by it (Art.327 Right of Municipal Ownership of the
Civil Code of Ukraine).

An important feature of the legal status of the territorial community is that it acts
in two qualities in relation to the legal entity established by it: as the founder of the
enterprise (the owner of the property complex) and as the owner of the property that
was transferred for temporary use.

In this case, the actions of the enterprise's owner (territorial community) can be
regarded as such that not fully meet the requirements of the law. The owner of the
property which he transferred for use to the controlled legal entity, did not ensure its
proper use, namely, did not exercise effective control over the use of his property that
@
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led to the violation of the rights of the others. It is important to note that these persons
were recognized by the court as bankruptcy creditors, and their claims in the amounts
established by the court are included in the register of creditors of the debtor in the
bankruptcy case.

4. The effective use of municipal property objects is included in the duties of the
owner of municipal property. It is directly stipulated by the Law of Ukraine On Local
Government in Ukraine [17] in the provisions which concern definition of the concept
of the municipal property right: this is the right of the territorial community to own,
expediently, economically, effectively use and dispose of property at its discretion and
in its own interests that is put to it, both directly and through local governments (Art.
1 of the Law).

5. One of the basic rules in the legal regulation system of insolvency relations is
the obligation of the founder to take all necessary measures to prevent bankruptcy. This
rule is stipulated in the Law on Bankruptcy. According to Art. 5 of this Law, the found-
ers, including the state and territorial communities as participants of civil legal relations,
are obliged to take necessary and timely measures to prevent bankruptcy of the debtor
in order to prevent loss of solvency.

In the framework of measures on bankruptcy prevention of the individual by the
founder can be granted financial assistance in the amount sufficient for the repayment
of monetary obligations to creditors including obligations to pay taxes and fees (oblig-
atory payments), insurance premiums for compulsory state pension and other social
insurance. The above law stipulates separate procedure for this: reorganisation of the
debtor before initiation of bankruptcy proceedings. In this case the specified requirement
of the law was not complied with.

In accordance with the relevant provisions of the Law On Bankruptcy, the reorgan-
isation of state-owned enterprises before the initiation of bankruptcy proceedings is
carried out at the expense of the state budget of Ukraine, state enterprises and other
sources of financing (Part 6 Art. 5 of the Law on Bankruptcy). By analogy and in ac-
cordance with the above rules, the same procedure should be applied to enterprises of
municipal ownership.

Thus, a individual who fails to comply with such a requirement of the law can be
held liable for negative consequences for the controlled enterprise in the result of fail-
ure to comply with the provisions of the law.

6. The above arguments are correlated with the case law of the European Union.

The European Court of Human Rights in some of its decisions, in particular, in
"Ponomariov against Ukraine" Case presumes that the participants of civil legal rela-
tions are of legitimate expectations (which are usually based on clear provisions of law)
as to what their contractors will duly perform their obligations. Even if the legislative
acts do not directly establish additional (subsidiary) liability of the founders for the
debts of legal entities established by them, such an obligation is motivated by reference
to the theory of legitimate (legitimate) expectations [18]. This also applies and even to
L ]
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a greater extent to the obligation to pay taxes and make obligatory payments to the
budget and state trust funds. Taxes and revenues from the collected obligatory payments
to the state special funds are the main source of formation of budgets (state and local)
which are a necessary condition for the state to perform its basic social function, that
is, to ensure the functioning of state institutions and financial stability of the state as a
whole and territorial communities. After all, it is necessary for preventing the destruc-
tion of the statehood's foundations.

In another case related to bankruptcy which was considered in 2014 ("Liseitseva
and Maslov against the Russian Federation" Case), The European Court of Human
Rights directly noted that an enterprise that does not have sufficient institutional and
operative independence from the founder (in this case of the municipal authority) should
be responsible for the debts of the controlled enterprise [13].

This conclusion fully corresponds to the practice of the Constitutional Court of
Ukraine which in one of its decisions found that the impossibility of the creditor in the
case by the constitutional proceeding of the municipal enterprise in the court order to
obtain sustaining for his claim that has already been found by the court (put on the
register of creditors) can be regarded as a violation of the right to a fair trial [19].

The author states that taking into account the above, a single logical conclusion in
the above contradictory situations can be as follows: according to the norms of the
commercial and civil laws, bankruptcy law and case law of the European Union, the
territorial community as the owner of the enterprise and property transferred to it in use
on the right of operative management is to pay off debts in the liquidation procedure
of the controlled enterprise recognized as bankrupt.

This conclusion is based on the fact that the territorial community as a full partici-
pant of civil turnover in the person of the Local Council, the founder of the municipal
enterprise, is the owner of the property transferred to the enterprise for use and should
repay the debts of the controlled entity which is liquidated according to the rules of
bankruptcy law. According to the provisions of the Civil Code of Ukraine, such an
enterprise is not a full owner of the property and in accordance with the definition of
the right of operative management does not have the authority to dispose of this prop-
erty at its discretion and in its own interests.

From the above example it is clear that the practice of applying certain norms of
legislative acts in Ukraine is still affected by the Soviet legal conceptions which are
unclear from the standpoint of modern law and cause difficulties and problems in law
enforcement practice.

Today, the courts are trying to make decisions which are logical and understandable
for citizens. Besides, applying the conflicting legal categories which are not inherent
in the modern legal doctrine in law enforcement practice can give additional opportuni-
ties for (legal entities) individuals to avoid fulfilling obligations and not to repay debts
to participants of economic activity even in case of termination of their activities.
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CONCLUSIONS

So, territorial communities acquire and exercise civil rights and obligations through
local self-government authorities within the limits of their competence established
by law. Local self-government bodies are legal entities with their own powers, with-
in the limits of which they act independently and are responsible for their activity
in accordance with the law. Rural, township, city, district in the cities, district and
regional councils have the seals with the image of the State Emblem of Ukraine and
their names as well as accounts in bank establishments of Ukraine. The author notes
that the problem issue is to avoid similar conflicts in law enforcement practice with-
out making changes to the Commercial Code. One of such examples, as mentioned
in this article, is the operative management right which has remained in the Ukrai-
nian legislation since the Soviet era. The author notes that the operative management
right in the Soviet legal system played its role because given the absence of a full-
fledged institution of private property in socialist law and for the introduction of this
legal structure, the exclusive rights of the state in civil turnover were ensured and
with its help the protection of socialist property was carried out.

The author considers that the legislator needs to correct the shortcomings of the
current legislation and remove outdated legal structures that in the future cause problems
for the participants of the legal relations of property character. In this regard, we con-
sider it reasonable to support the idea of abolition of the Commercial Code of Ukraine
initiated by the Ministry of Justice of Ukraine.

Consequently, the state is responsible for the damage caused to other parties by
the unlawful actions of its authorities and officials as well as by acts recognised as
unconstitutional. This means that if in the result of the actions of such authorities, of-
ficials or acts other participants in civil turnover are caused losses, they are compen-
sated by the state.
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Onxbra lennagiiena Ko6an
Kageapa meopii npasa ma sepiicasu
Kuiscokuii nauionaavruii ynisepcumem imeni Tapaca Illesuerka
Kuis, Yxpaina

3ABJAHHSA BHYTPILIHbOI AEPKABHOI AIAABHOCTI
B MPOLIECI COLIAAI3ALIT

AHOTANiA. Y cmammi posensioaembcsi kame2opisi coyianizayii 6HympiuHsoi isibHocmi dep-
arcagu. Tloxkazano eaxciugicms 3acmocy8aHHts COYioN02IuH020 NioxXo0y 00 ONMUMI3ayii 63aEmMo-
0ii Oeparcasnux iHcmumyyiil, cycninecmea i ocooucmocmi. Y 00cniodxceHHi 3anponoHo8ati eu-
Mozu 00 poni depoicasu 6 npoyeci npaeogoi coyianizayii. Ilokazano neobXioHicmb akKmMugHoOi
Yuacmi 0epacasu 8 nPAsosiil CoYianizayii Ha HOBUX 3acadax OISl YCYHEeHHsL HACHIOKIE cneyu@iuHol
coyianizayii 8 momanimapHill 0epicaei, Konu 60HA NPUSHIUYE OITbHICMb IHUUX A2eHMI8 cOYia-
nizayii. [lopad 3 yum noxazano Ho8i nepcnekmusu, Ki Ompumye 0eparcasa 6 0eMoKPaAmuYHOMY
cychinbemai 6io coyianizayii. Hapa3i 015 yKpaincvko2o cyCcniibCmea € XapakmepHum HasieHICb
NPOMUPIUYA MidiC KVPCOM HA NOOY008Y NPABOBOT 0epiHcas i 2pOMAOSHCLKO20 CYCHINbCMBA 3 00-
HIET CMOPOHU, | NPABOBOIO PeanbHICIMIO — 3 THWOT, 0COOIUBGICMIO SKOI € me, W0 NPaso 00 CUX nip
we He CMano OCHOBOIO BIOHOCUH Y HAUWLOMY CYCNITbCMEI, Opeanu 0epicasHoi 61a0u ma ix no-
€aoosi 0codu dysxce 4acmo iZHOPYIOMs HOPMU NPAsA, NONYIAPHUM €, MAK 38aHe, «meleponHe
npasoy. Hepioko nputimaiomsvcs HOpMamueHo-npagosi axmu, siKi cynepeyams 00UH 00HOMY,
cnocmepicaemvcsi meHOeHyis nepesacu Ni03aKOHHUX HOPMATMUGHUX AKMI6 HAO 3aKOHAMU, WO
NOCUTIOE cepeo HaCeNeH s NPABOBULL HI2ilizM, AKUL € NepeuKo00io po30y008uU Npagoeoi oepica-
6u. [lompebyloms supiuients Ha 0eprHCagHOMY PIGHI NUMANHA NOOANLUO20 POZGUMKY NPAGO-
ceidomocmi HaceNleHHs, NOOOIAHHI NPABOBO20 HIZINI3MY, 3A00601EeHH NOMPed ePOMAOSIH Y
00eparcani 3HaHb NPo NPaso, Yopmysantsy HUX nosazu 0o Hbo2o. [lepiicasa nosuHHA CMEOpPUMU
YMO8U 015 coyianizayii ma camopeanizayii cycniibcmed, OitiCHO 8USHAYAIOYU UM CAMUM CIU-
MYIU PeanbHoi yuacmi n100eu 6 2poMadCcbKOMY JICUMMI, PO3UUPIOBAmMU COYIanbiy 6a3y CyChilb-
HUX nepemeopens, KYIbIMypHO20 | eKOHOMIUH020 giomeopents. [ocaeacmves ye 3a805Ku yine-
CHPSMOBAHIT MA 31A2004CEHITl POOOMIU BCIX OEPAHCABHUX OP2AHIB, KOMU CYCNIIbCIBO 8I04Y8ami-
Me ix OIANbHICIb, NO3UMUBHT 3MIHU | MO (haKkm, wo CoyianbHi YIHHOCMI CMarms CIMAIUMU,
2apaHmMoBaHUMY MA 36ULHUMU, A OEPIICABHE YNPAGLIHHA NOTUWAIONb CEAGIIIAL MA CYO)EKMUBIZM.

Kuarouosi cioBa: coriamizaris, 1epxasa, IeMOKpPATisl, TPOMAJISHCHKE CYCITIITLCTBO.

Olga G. Koban
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TASK OF INTERNAL STATE ACTIVITY
IN THE SOCIALISATION PROCESS
Abstract. The article deals with the category of socialisation in domestic activity of the state.

It shows the importance of sociological approach to optimising the cooperation of public
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institutions, society and an individual. The research proposed the requirements for a role of
the state in legal socialisation. The article shows the necessity for active participation of state
in socialisation. It also describes specific character of socialisation in the totalitarian state
where it lies in striving to weaken the impact of the other agents of socialisation. The article
notes new perspectives obtained by the state in the democratic society in order to affect the
socialisation. The research also formulates the basic concepts and principles of interaction
between the society, individual and state which guarantees the rule of law in the modern legal
system which is a prerequisite for the formation of a law-governed state and civil society.

Key words: law, socialisation, government, democracy, civil society.

INTRODUCTION

Radical changes in the economic, social and political spheres, the democratisation
of all spheres of public life and the complexity of the social tasks that the society
is now putting forward before the state. The reduction of “person—state” distance
became possible due to the creation of objective prerequisites for the broad self-
realisation of the individual in policy and law as well as the approval of the legal
basis for the interaction of state power with civil society. Through this there occurs
the formation of a socially active individual with a high level of legal consciousness
and legal culture and the recognition of law as the main regulator of social relations.
The transition from a narrow normative understanding of law as a right of power to
a liberal understanding of law as a measure of freedom determined humanistic value
content of law in which universal values prevail i.e. law is the means with the help
of which they are implemented. The law is not limited to the role of the normative
regulator, but actively affects the social sphere, encouraging social groups, state and
society as a whole to certain forms of behaviour and interaction with one other, in the
result of which they have certain connections with society. Thus, the law ensures the
inclusion of individuals and groups in a single system of social organisation. This led
to extensive research of not only the main function of law, namely, the regulation of
social relations, but also such a specific function as legal socialisation. The expan-
sion of research fields continues, concepts, types and functions of socialisation of
the individual are specified including the legal one, the study of its mechanism and
institutions deepens. These studies are based on the definition of socialisation of an
individual as a complex two-way process of constant and uninterrupted interaction
of an individual with his social environment. There occurs not only the formation of
an individual under the impact of society through its institutions, but also the reverse
process of formation of society and state under the impact of the social activity of
individuals. An individual, acting in the social environment, changes and improves
the state and society, at the same time changing himself and forming new features
and properties.

Consequently, legal socialisation is a two-way process of interaction between an

individual and society in which both parties are active. An individual, as an object of
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legal socialisation, is characterised by legal activeness who can himself choose the
main directions of this process, acting both as an object and a subject of legal sociali-
sation. Therefore, in the process of legal socialisation, not only society does contribute
to the formation of an individual, but also an individual, entering the system of social
and legal relations, has an active impact on society. This point of view is also shared
by such jurists as V. M. Kudriavtsev and V. P. Kazymyrchuk noting that socialisation
(including legal socialisation) includes, on the one hand, direct impact of social condi-
tions and various social institutions on a person with the aim of involving him in the
system of concepts, evaluations, ideas, social norms and other cultural values adopted
in the society, on the other hand, the social activity of the person in the process of
socialisation and the formation of personality. A person, acting in the social environ-
ment, changes and improves it, at the same time, he changes his own essence as well
as forms new features and properties in himself. So, a person in the process of so-
cialisation, in particular, legal socialisation acts as an object and subject that affect the
outside world [1].

Recognition of socialisation as a two-way process which contains, on the one hand,
the assimilation of social experience by an individual by entering into the environment,
the system of social relations, and on the other hand, the process of independent repro-
duction by an individual of the system of social relations through his own activity and
active involvment in the social environment, leads to the increased attention of scientists
and expands the scope of research due to a significant number of problematic issues
related to this process. Despite the fact that socialisation is a process of multilateral
interaction, from the standpoint of law, it is studied mainly through the prism of its
influence on the formation of personality. The reverse impact of socialisation on the
society and the state, in particular, the transformations the state is subjected to, which
in one way or another is “socialised” in its activity is not sufficiently studied. Therefore,
the problem of the state as an object of socialisation, which is under the impact of an
individual’s social activity, is of considerable scientific and practical interest.

The importance of this problem is indicated by the necessity of the modern Ukrain-
ianian society in the implementation of different forms and means of socialisation. The
necessity for theoretical justification of the aims and forms of activity of state authori-
ties in this direction, determines the importance of such a characteristics of modern
society as the level of socialisation achieved by the state in its relations with the other
subjects. Under this condition, there is the destruction of traditional forms of socialisa-
tion based on the regulation of the state of human life path, expansion of options for
life strategy, growth of personal responsibility for a successful or unsuccessful decision,
appearance of new social intermediaries, not inherent for self-determination and so-
cialisation of the past generations, diversity of ownership forms, new sources of infor-
mation, etc.

In connection with the novelty, the problem of subjectivity of the state in the process
of socialisation is determined, first, by the inconsistency of the old forms of state policy
L ]
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to the needs of the society as a whole, and the expectations of an individual. Second,
this type of state activity is characterised by an unsystematic and jerky character caused
by insufficient formation and unclear understanding by the state authorities of their role
in the process of socialisation. This can be partially explained by the lack of relevant
theoretical developments.

In connection with the changed paradigm of the state policy directed, figuratively
speaking, on the address of the state “face to the people’’, responding to the general
and special needs of every citizen, socialisation is of great importance as a kind of space
and a determinant of the state activity.

LITERATURE REVIEW

The democratisation of the social system and power, first of all, finds its expression
in a fundamentally different evaluation of the role of a person and his socialisation.
Socialisation in terms of democracy creates the conditions for motivating a person
to “enter” the power. Along with this, socialisation is responsible for the “quality”
of power subjects. As fairly noted by B. de Jouvenel, to continue its existence, the
government should “get socialised”. Power socialisation is expressed in its orienta-
tion to the values and needs of people as well as in the ability to consolidate itself in
customs, moral values and norms.

The analysis of the modern scientific sources shows that the problem of transition
to the socialised, human-centered principle of organising and implementation of
power, when power is as close as possible to the needs of the individual, becomes high-
priority in the current period of reform and renewal of epy Ukrainian society in terms
of democracy. It is within the framework of civil society that socialization is organized,
combining and taking into account the interests of various social forces, which involves
clashes, contradictions and conflicts between them.

Among the important determinants of socialisation in different types of societies
one should note, first, its dependence on the level of socio-historical development,
social division of labour, socio-economic structure of society, the degree of understand-
ing of personality (individuality) by the state as an independent value. Second, one
should note the level of interdependence between an individual and society that can be
empirically defined as an individual’s immersion in society.

Contrary to this interpretation of socialisation, in the 60-ies and 70-ies of the XXth
century, both in foreign and in Russian philosophy and sociology there appered the
theories that consider an individual not passive, but an active participant of socialisa-
tion, recognising him at the same time as both an object and a subject of socialisation.

As noted by B. D. Paryhin socialisation is not reduced to the fact that a person acts
as a passive object of the external impact. Socialisation is not possible without the ac-
tive participation of a person himself in the process of assimilation of social experience
and culture, when a person is not an object, but rather a subject of social relations [2].
@
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In the early XXth century, interest in socialisation was aroused from the side of
scientists in connection with the study of the problem of the correlation of a person
to culture. And the term “socialisation” was interpreted as the process of individual’s
assimilation during his life of social norms and cultural values of the society he be-
longs to [3].

Socialisation was studied in the research works of such scientists as M. Veber,
V. Zombart, K. Marks, P. Sorokin, G. Spencer and all.

1. MATERIALS AND METHODS

The system of methodology of legal research that forms the structure of interaction
between society and state and shows the place of an individual in this system of in-
teraction is mainly theoretical. The idealistic system of research ensures the purity
of the analysis without taking into account the national particularities of the force of
law and real problems of the legal system deform the subject under study through the
hyperbolisation of one of its key elements.

The formalisation of the main elements of legal research is due to the functional-
ity of state authorities. The determination of state authorities that can be attributed to
the formation of the structure of the socialisation mechanism depends on the formalised
requirements for state authorities. Through the formalisation of the apparatus of state
authorities, it is possible to draw conclusions what state authorities can and will par-
ticipate in interaction with society in the aspects of socialisation activity of such au-
thories.

In the process of our research we use methods of analysis because in the system of
research of various components of the concept of “socialisration” it is possible to de-
termine the characteristics of the formation of individual aspects. It also affects the
formation of an integrated approach to the determination of the conceptual apparatus
of the research. Then it is possible to determine from what position the conceptual ap-
paratus is considered for the aims of the article.

An important component of this research is the use of a system-structural method
to determine socialisation in the system of formation of the directions of the state’s
internal activity. The use of a systematic approach to the formation of the place and
system relations the concept of socialisation in the state’s internal activity.

Separately, the hermeneutical method is used in the system of such a research since
the main structure of the material is based on the formation of the main components of
the concept that, depending on the elements of the research, presumes different ways
of understanding the system of interaction of dependent elements.

In the result, the generalisation allows to formulate the main categories of conclu-
sions and set the main tendencies of further scientific research on this topic. The
generalisation also allows to achieve the main concept of the proposed thesaurus and
formation of a single approach to the basic terminology and systems of interaction of
L ]
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its structural elements. Also, the methodology makes it possible to formulate the posi-
tion of a single approach to the components of the authorities and ways of implement-
ing these authorities through the paradigm of perception of socialisation of the state’s
activity.

2. RESULTS AND DISCUSSION

The preservation of the state’s role in terms of growing problems of the XXIst cen-
tury and the nessesity to comply with the foundations of natural self-regulation of
the civil society cause the necessity to determine the boundaries of the state inter-
vention, the use of positive opportunities of impact and neutralisation of negative
factors. The necessity for theoretical and methodological realising the state as a key
subject of socialisation caused by the existence of a constantly recurring public de-
mand for another model of public policy in matters of the internal activity. Without
any doubt, in response to this public request, one of the defining qualities of the new
paradigm of the state’s internal activity and its interaction with the society should be
socialisation.

The term “socialisation” derived from political economys, its original meaning was
“socialisation” of land, means of production and the like. Nevertheless, the understand-
ing of the problem of socialisation began long before the spread of this term. Socialisa-
tion is the process of integration of an individual into the society and inclusion in
various types of social communities (group, social institution or social organisation) by
mastering the elements of culture, social norms and values on the basis of which so-
cially significant traits of an individual are formed. As noted by I. S. Kon the term
“socialisation” is ambiguous and its interpretation by different authors does not coin-
cide [4].

Considering socialisation as an individual’s adaptation to the existing order, the
formation of externally approved behaviour focused on specific life situations and the
formation of a well-defined system of social roles [5]. A similar definition is given in
the philosophical dictionary edited by Shynkaruk who notes that socialisation of an
individual occurs through the society’s impact on an individual when he assimulates
some social values due to being in the certain social environment as well as on the
psyche of an individual with the help of different social institutions (family, school and
labour collective) with the aim of forming his certain traits [6].

Also, the versatility and diversity of socialisation are evidenced by the following
circumstances:

— first, it is the presence in the process and mechanism of socialisation of both
organised and spontaneous agents and channels of socialisation;

— second, it is the individualised nature of socialisation which is reproduced in
social forms of implementation;

— third, it is a multi-level and multifaceted the structure of the socialisation mech-
anism in view of the diversity of objective and subjective factors;
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— fourth, it is the complexity of evaluation of the socialisation effectiveness caused
by the difficulties of identifying social norms and social normativity.

All of the above together necessitates a discussion of socialisation, taking into ac-
count the different levels of abstraction, as socialisation processes occurr at both micro-
and macrolevel.

Among the important determinants of socialisation in different types of societies
one should note, first, its dependence on the level of socio-historical development,
social labour division, socio-economic structure of the society to a certain extent and
the state’s understanding of personality (individuality) as an independent value. Second,
one should note the level of interdependence between an individual and society that
can be empirically defined as an individual’s immersion in society.

Contrary to such an interpretation of socialisation in the 60s and 70s of the XXth
century, both in foreign and domestic philosophy and sociology there appear the theo-
ries that consider an individual as an active participant of socialisation, recognizing him
both an object and a subject of socialisation. As noted by B. D. Paryhin socialisation is
not reduced to the fact that a person acts as a passive object of external impact. So-
cialisation is not possible without the active participation of a person himself in the
process of assimilation of social experience and culture, when a person is not an object,
but rather a subject of social relations [2].

In the early XXth century, interest in socialisation was aroused from the side of
scientists in connection with the study of the problem of the correlation of a person
to culture. And the term “socialisation” was interpreted as the process of individual’s
assimilation during his life of social norms and cultural values of the society he be-
longs to [3].

In the same way the state at all times assimilates the social norms and values of the
society it belongs to. If in the Soviet period the key task of the state’s internal activity
was to build communism, now one of these tasks is socialisation.

The legal socialisation of an individual should be understood as the process of
formation of a person with the appropriate level of legal consciousness that it manifests
itself in its involvement in the system of legal values of the society, its assimilation of
the system and social and legal activities of an individual aimed at adjusting the social
values.

The mechanism of legal socialisation is also associated with the activities of legal
and social institutions as well as special means of legal impact and control. At all
stages of legal socialisation the society with the help of its institutions and agents has
a direct impact on an individual. As a result, there occurs a transfer of relevant expe-
rience and knowledge, skills, systematic values and norms from generation to genera-
tion. Very often the concepts of “agent” and “institute” of socialisation are equaled.
However, separate singling out the agents and institutions of legal socialisation are
determined by the level of their connection with the object of legal socialisation.
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In particular, the institution can be defined as a socio-political association, a social
group, a member of which is an individual or a state authority, institution, non-govern-
mental organisations that have an impact on it as subjects of legal socialisation. Under
this condition, the subject through which the transfer of legal values is directly carried
out will act as an agent of legal socialisation whereas the individual the actions of in-
stitutions and agents are directed to is the object of legal socialisation.

So, institutions of legal socialisation of an individual introduces a certain system
of legal values through their agents that also provide a direct connection of the society
with the object of legal socialisation.

According to S. M. Koretsky, the main institutions of legal socialisation are family,
school, electronic mass media and communications and immediate environment (peo-
ple with whom we work, study and spend leisure time) [7].

Thus, the institutions of legal socialisation is the state represented by state au-
thorities, higher educational establishments, labour collectives, various associations of
citizens, schools, preschool establishments, family, etc., and its agents, that is, direct
participants of the legal socialisation process of an individual are parents, relatives,
friends, teachers, officials, employees, etc. It is through the activities of institutions and
agents of legal socialisation that external factors have an impact on an individual.

In the context of the state, its role in the socialisation process and their mutually
conditioned impact on each other, it comes to the correlation of self-organisation and
self-government with external governance which regulates and sets certain norms. The
state has rather a significant impact on the content and conditions of socialisation. It
establishes an order which is primary regarding the form of its presentation and imple-
mentation, but at the same time the state is derived from the society.

Having turned to the society based on market economy, the Ukrainian state was
faced with the necessity to replace the former Soviet model of socialisation and state
policy (with the active role of party and state power and clear programming of a set of
features that the state wants to see in every person) with a new model of socialisation
the specificity of which is individual responsibility, subsidiarity, self-realisation and
adaptation to changes which happen.

But it should be remembered that one of the main factors which determines the
process of socialisation is the nature of the relations between an individual and society
or society and the state. The determination of the main tasks of socialisation depends
on the place and role of an individual in the system of social and legal relations. The
existence of contradictions between subjectively planned, although the most humane
goals, and objectively existing social relations will certainly lead to negative conse-
quences of the socialisation process. However, it should be noted that the question of
the necessity for socialisation and state activities in this area for has remained for a long
time controversial both among politicians and among scientists. There is a collision of
mutually exclusive approaches: “for” socialisation and “against” it.
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The first of these approaches which is supported by supporters of the humanistic
trend in sociology is based on the attempt to prove the danger and harmfulness of
socialisation in general. It comes to “the drama of an individual” whose needs, accord-
ing to Herbert Marcuse, the American sociologist and political scientist, “are being
planed” although the determining factor should be “education of individual autono-
my” [8]. An alternative approach, expressed by the representatives of structural func-
tionalism, is to recognise the importance of socialisation as a means of maintaining
social balance in the society, next to social control as a way to maintain the order
among people.

Talcott Parsons, one of the representatives of this theory, in his analysis of so-
cialisation proceeded from the fact that the nature of an individual is the demonstration
of the specificity of social objects with which the connection is maintained during the
life of this or that person when the determining role is played by cultural values and
norms which are institutionalised in the social systems [9].

The integration of individuals into the social system is due to the interiorisation
of generally accepted norms, when in the process of communication common values
are combined with the other significant values. Thus, to his opinion, the social system
and its constituent elements are reproduced, and socialisation is a way of maintaining
the social balance in the society, along with social control which ensures the order in
the society.

In addition to the above approaches to socialisation, it is appropriate to single out
another third approach developed by Jurgen Habermas, a German scientist. It comes
to so-called “critical theory of socialisation” which states that these processes cover
only a part of an individual which reflects the social essence of an individual and his
social character through which passes a normal life in the society. The other part of it,
it seems, allows to “keep a kind of distance” in relation to the dominant system of
roles, norms and values in the society.

This approach is implemented by the assertions that supposedly common for today
in theory and practice understanding of socialisation prevents the personal formation
of subjective self-identification and self-determination of a person as a socialised in-
dividual although the orienting point should be “the development of the ability to build
and implement one’s own life project” [10].

Thus, according to A. I. Kovaliova, “there is a possibility of a critical attitude”
to the elements of the social environment which prevents a person from self-assertion
[11]. But one way or another, the state, as one of the main institutions of legal so-
cialisation of an individual, should ensure the harmonious interaction of all other
institutions and agents. The activity of the state authorities regarding the implemen-
tation of the society’s needs remains a subjective factor that fills the modern stage of
socialisation with specifics.
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One should note that the strategic orientation of the state in this matter is the
inclusion of socialisation itself in the society for qualitative ensuring an individual’s
needs.

On the other hand, the policy itself (with certain warnings) should be an important
task for analysts and government officials responsible for developing the policy and
consideration of the socialisation’s needs. This confirms the functional role of so-
cialisation in solving a wide range of socio-economic and socio-political problems. It
is important when it comes to the current stage of development of the state social
policy.

Thanks to a wide approach to socialisation, it is possible to focus on the intercon-
nectedness of the processes that make up the essence of socialisation. Thus, an active
role of the interconnections of the state with different social groups and different
spheres of the society becomes clear.

Large-scale interpretation of socialisation allows on the one hand, to focus on the
characteristics of this phenomenon which is a combination of purpose-oriented efforts
made by the state, family, educational establishments, etc; on the other hand, it allows
us to evaluate the socialising processes in the result of constant impact on the daily
life of anindividual.

Socialisation is a complex social formation which in terms of scale and fundamen-
tal nature can be compared with social existence and substance. Socialisation should
be a goal and the most important means of the state to solve socio-economic and po-
litical problems.

Considering socialisation as a component of the state’s internal policy, there is a
reason to believe that this concept covers a wide range of phenomena and processes.
Taking into account the specifics and role of socialisation in various spheres of the
society, we draw attention to the fact that socialisation is not just a process, but a
certain coordinate system with a set of vectors.

Despite the fact that the state is a part of the society, due to sociological analysis
it is possible to go beyond the state self-sufficiency to analyse the whole set of con-
nections between the state and the society.

The state confers on and regulates social changes and social development, acting
as the largest “factory for the production of social relations” in the society (as Herbert
Spencer, one of the classics of world sociology, understood it).

However, for solving these problems one should take the state, first of all, as a
social phenomenon determined by many factors. Understanding of different ap-
proaches to the essence of the state contributes to the specification of its ideas about
it, namely: as “the authority that gives rights and imposes duties” [12], “concentration
of power with certain boundaries” [13]. It comes to the state as a social institution and
its capabilities.
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Herbert Spencer he called social institutions “factories for the production of social
relations”, and Emil Durkheim recognized sociology as the science of social institu-
tions, their genesis and functioning, considering the state (political society) as the
result of the interconnections of a large number of secondary social groups subordi-
nated to the single center of power.

The state in the sociological sense is determined by the community of individuals
and social groups that operate within the national-territorial boundaries [14;15].

The specificity of the sociological perception of statehood to a certain extent is
determined by the socio-institutional components since the state is the most important
institution of the society and consists of institutions.

Here one can note the role of the state (as an institution) and state authorities which
lies in saving vital, universal values for all citizens, that is, sovereignty of the country,
external and internal security, law and order, protection of nature, human rights and
freedoms and peace and prosperity in the society.

CONCLUSION

So, let us determine the role of the state as a subject of socialisation. First, it is a con-
ceptual framework imbued by the ideas of the state authorities about their citizens,
recognition or on the contrary, non-recognition them as subjects of the state policy.
Second, this is an act, activity and creative beginning of the state policy. Third, it is
a managerial and ideological position. On the one hand, the content and conceptual
foundation of the state policy in the sphere of socialisation is the responsibility of
an individual for his destiny and for that of the state, and on the other hand, it is the
responsibility of the state to ensure the conditions for self-determination of an indi-
vidual through its socialisation. The essence of the state participation in the process
of socialisation is less the declaration of the importance of the population as a strate-
gic resource, plans (or even results) than as the relevant state position.

Despite the special importance of administrative and state-legal mechanisms and
the fact that the state is the largest institutional entity, the political system of society
is not limited to it. The state is a part of the society and its instrument that allows to
talk about the state duty to create the conditions for the normal functioning of public
institutions.

On this theoretical and methodological basis it becomes possible to fix the content
and specificity of the state activity as a way of awareness and solution of a wide range
of tasks of socio-political, economic and spiritual spheres of life by the state authori-
ties. It comes to the constituent elements of the system of public administration (based
on the separation of authorities between the legislative and executive powers) which
includes the mechanism of management of the state social policy.

The executive power authorities, local self-government authorities, public asso-
ciations and citizens who take part in solving the problems of the state domestic pol-
icy interact with this mechanism.
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The state regulation of socialisation is a more subtle instrument than the manage-
ment and organising the work with the help of well-tested and well-known adminis-
trative methods. By and large, it comes to the indirect, indirect management of
complex processes of stimulating the activity in the social direction of various po-
litical and legal entities.

What should be the character of the state impact on very subtle and sensitive
socialisation processes to avoid governmentalisation of the sphere of socialisation,
and together with this, lest it should be dangerous (value-based and organisational)
vacuum in the direction of the state activity so that the state mechanism in this area
should be effectively used?

The most justified is the increasing role of sociology in the institutional analysis
of the socialisation of public policy. Since sociological knowledge makes the object
of its attention sections of social reality that can not be studied with the help of induc-
tion, deduction, analogy and other socio-philosophical methods, in this case, the
primary steps in understanding the socialisation of the society should be done with
the help of mass questionnaires by methods of qualitative sociology.

The state should make the efforts to overcome conceptual uncertainty in order to
make the right choice in favour of one or another socialisation model of social poli-
cy implementation (paternalistic or subsidiary or object-subject or activity-role) which
is based on the modern vision of the national goals, priorities and humanistic ideals.

The significant changes in economic, political, legal and other spheres of public
life have led to the relevant changes in the system of legal values, ideas and views.
The transition to the market economy and building a legal state and civil society
require additional legal socialisation of an individual in the result of which new social
values should become the values of a certain individual.

According to O. L. Lvova, the existence of differences between the social and
individual values of a person is the greatest basis that even the most fair and legal
law can remain only a magnificent proclamation if its value of content and purpose
do not coincide with the inner conviction of an individual and do not come to life in
his mind. Due to this reason, great attention of the government agencies that create
and apply the law, and scientists who study state-legal phenomena should be paid to
the “link” of old, obsolete and invalid stereotypes that have still existed since the
Soviet era, when man existed for the state. If this does not happen, all Ukraine’s ef-
forts to achieve the European standards will be in vain. One should change the style
of thinking and views, to reavaluate the priorities in one’s own mind before trying to
understand and adopt new, effective and really valuable standards according to which
the whole civilized world lives.

Now for the Ukrainian society it is proper a contradiction between the course of
building a legal state and civil society and legal reality on the one hand, and on the
other hand, the particularity of which is that the law has not yet become the basis of
@
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relations in our society; public authorities and their officials often ignore the rule of
law, popular is so-called “telephone justice”. They often adopt normative legal acts
which contradict one other, one can notice the tendency of advantage of regulations
over legislation that increases among the population the legal nihilism which is the
obstacle of building a legal state.

At all levels of the state and society there is no awareness of where our society
actually moves and on what principles this movement is based. Therefore, the issues
of further development of legal awareness of the population, overcoming legal nihi-
lism, meeting the needs of citizens in obtaining the knowledge of law and the forma-
tion of their respect for it should be solved at the state level. The state should create
the conditions for socialisation and self-realisation of the society, thus really deter-
mining the incentives for real participation of people in public life as well as expand
the social base of social transformation, cultural and economic reproduction. This is
achieved thanks to the purpose-oriented and coordinated work of all state authorities
when the society will feel their activities, positive changes and the fact that social
values become constant, guaranteed and usual and the arbitrariness and subjectivism
leave public administration.
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IHTEPHET-AIBEPTAPIAHCTBO
TAIHTEPHET-ETATHU3M B KOHTEKCTI
IHTEPHET-TTPAB AKOJUHHU

AHoTaUis. B pobomi posenanymo npobremy Hey3e00xicenocmi ma oucoaiancy mixc inmep-
Hem-nibepmapiancmeom ma inmepHem-emamu3mMom 3 MOYKU 30py IHMepHem-npas aoOUHU.
B pobomi ysazaneneno npomunedxcui pynoamenmanvui no3uyii' y nNUmManuax 6aiancy mimic
npasamu i c600600amu TIOOUHU MA IOPUOUYHUMU I PAKMUYHUMU MONCTUBOCIAMU OePIAHCABHOT
610U U000 KOHMPOJIO IHMEPHEM-NPOCIMOPY Ma 1020 cyO 'ekmis. Amop npononye 61acHuil
CMUCuil ONUC HA36AHUX NAPAOUSM, HAOAE OYIHKY IXHIX KN0YO8UX i0ell, NOACHIOE iX Ha npu-
kaadax. Haoana xapakxmepucmuxa 0CHOBHUX NPOABGIE OUCOANAHCY MIXHC YUMU NAPAOULMAMU,
wo manu micye 8 ocmanmi poxu. Buokpemaeno naibinbw HeOUCKyCiliii, NOMIpKO8ani nocmy-
aamu inmepHem-iibepmapiancmea ma iHmepHem-emamu3my, aHaiizyiomscs mouxu 30py
0esaKUX HAYKOBYI6 Ha 00CNioxCcy8aHi npoonemu. [nmepuem-nibepmapiancmeo ma inmepHem-
namepHanizm — ye napaouemu, Wo CKIAIUcs @ pe3yibmami OUCKYCIiHO20 pO321s10Y NUMAHHS
MOACTUBOCEU OEPIHCABHOI 810U U000 KOHMPOIIO IHIMEPHem-npoCcmopy ma tio2o cyo €ekmis.
@yHOamMeHmManbHi YiHHOCMI, AKI peNnpe3eHmymscsa Yyumu napaouemMamu i Cmyniis 6miieHoc-
mi AKUX Ha npaxkmuyi 3anexcums 6i0 6anaucy, — ye c60600a ma besnexka. B icmomnii 3a-
nedxcnocmi 8i0 supiwenns yici npoonemu nepedysarome inmepuem-npaga moounu. lnmepuem-
npasa 3a c80€I0 NPUPoOoIo Oinbule peanizylomsbcs uepes npusmy c6o000u, a inmepHem-ema-
Mu3mM ma inmepHem-namepHaLizm € HatlbinbLuI0I0 3a2po3010 0 Hux. OOHaK, 3 iHUu020 OOKY,
HeoOXiono eusHamu, wo NOGHOYIHHE ICHYS8ANHA THMePpHem-Npas ma KOPUCTY8AHH HUMU
nompebye maxoxc i docmamubo2o pisHs besnexu 6 lumepuemi. Tomy nowyx banaucy misxc
BKA3AHUMU NAPAOUSMAMU € BKPAU HEOOXIOHUM 05 NOBHOYIHHO20 (DYHKYIOHYBAHHS eKOCUC-
memu inmepuem-npas noounu. Iowyxu 6arancy nompebyioms UOKpeMIeHHs HAUOIIbU
HeOUCKYCIlIHUX, NOMIDKOBAHUX NOCMYLamie inmepHem-iidepmapiancmea ma inmepHem-ema-
musmy, AKi Moxcyms Oymu cymiugeni 8 inmezpamunomy nioxooi. Ha ocHosi ybo2o asmop
dopmynioe nponozuyii w000 noby008uU 8PIBHOBANCEHO20 NIOX0DY, 3a AKO20 0)8 OU OOCASHY MUl
bananc migc 3abe3nedeHHam iHmepHem-npas i 3a2aibHux npas JoOUHU Ma MONCIUBOCHAMU
Oepoicasu y cghepi kKonmponio enemenmis ingppacmpykmypu Inmepnemsy.

KurouoBi ciioBa: iHTepHET-TIpaBa, IHTEPHET-JII0EPTAPiaHCTBO, IHTEPHET-ETaTH3M, OalaHC.
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INTERNET-LIBERTARIANISM AND INTERNET-ETATISM
IN THE CONTEXT OF THE INTERNET RIGHTS OF A PERSON

Abstract. The article gives a description of the problem of inconsistency and imbalance between
the Internet-libertarianism and Internet-etatism in the context of the Internet rights of a person.
The author generalises opposing fundamental positions on the matter of the balance between
human rights and freedoms on the one hand and legal and factual capacities of the state author-
ity to control the Internet space and its members on the other hand. The author's brief descrip-
tion of mentioned paradigms is given, the author evaluates their key ideas and describes them
by using examples. The profile of the newest basic examples of imbalance between these para-
digms is provided. The article includes the most indisputable and rational postulates of Internet-
libertarianism and Internet-etatism. Relevant views of some scientists are analysed. On this
basis, the author provides proposals for the creation of a well-adjusted approach whereby the
balance between ensuring the Internet rights and common human rights on the one hand and
state's capacities in the sphere of control of the Internet infrastructure elements, on the other
hand, is possible.

Keywords liberty, safety, state, authority, balance.

INTRODUCTION

Seven years have already passed since the moment of recognising at the UN level
the essential role of the Internet for the sphere of human rights and freedoms and,
in particular, it was accentuated that the Internet provided people with the access to
information and knowledge that had previously been inaccessible, and in such a way
it made a significant contribution to the "discovery of the truth and the progress of the
society as a whole" [1]. The continuous development of the Internet infrastructure all
over the world and the improvement of the quality standards of access to the Internet
demonstrate that the way to openness and access to the Internet for as many people as
possible is an absolute priority of the civilised world. As of June 2018, about 55.1%
of the world's population has access to the Internet [2]. And this access should include
not only the possibility of passive and contemplative stay on the Internet, but also a
set of opportunities for every person to actively participate in all available Internet
processes. An example is the right to develop one's own Internet resources [3]. The
need for recognition and proper legal protection of the Internet rights of a person is
evident in civilised legal systems. Besides, even the right of the whole cultures to be
presented on the Internet is constituted [4]. The historical role of certain categories
of the Internet resources (first all, social networks and messengers) continues to grow
rapidly. One of the most outstanding examples of recent times is the well-known
@
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events related to the significant leakage of personal data on Facebook Social Network
before and during the last presidential elections in the United States that probably had
the purpose to affect the results of these elections [5]. At the same time, technological
methods of fighting against criminality on the Internet are being improved, in particu-
lar, with certain Internet resources that in one way or another contribute to the crimi-
nal activity which obvious purpose is to ensure the security of the Internet space for
everybody. However, at the same time, there is a growing threat to the Internet human
rights (as well as the Internet freedom in general) from the authorities of individual
states and their structures which receive direct or indirect access to such technological
capabilities. The rationale of the research subject is due to the fact that the Internet
functioning has significantly transformed and continues to transform both the pri-
vate lives of people and economic, educational, cultural and even political processes.
However, the Internet space, in some its part, remains vulnerable because pressure on
it by interested government officials on the condition of getting the assistance to them
from the side law enforcement agencies, courts and, in some cases, Internet providers
and hosting providers creates comfortable conditions for the effective oppression of
both sufficiently developed Internet resources and individuals who own them and / or
who are their administrators.

The aim of the research is to carry out a cross-sectional analysis of directed ideals
of freedom and controllability of the Internet space in the context of ensuring normal
conditions for the implementation of the Internet rights of a person. However, one
should develop and propose orienting points for a balanced correlation between the
paradigms of Internet-libertarianism and Internet-etatism which are based on these
ideals.

The matter of the balance between freedom and security (protection) in the Inter-
net space was touched upon in the research works of such Ukrainian researchers as
L. M. Novak-Kaliaieva [4; 6], A. M. Novytskyi, R. I. Radeiko [7] and A. O. Tlusta
[8]. The problems of the state regulation of the Internet were investigated, in particu-
lar, by K. V. Stepanenko, Ye. V. Pischevska [9]. The problems of censorship on the
Internet, among the others, were considered by T. M. Muzhanova [10], O. Riabokon
[11] and the others. However, the controversial concepts of the state intervention in
the Internet space, in particular, in the context of ensuring the Internet rights of a
person, remain poorly investigated. The historical events in the field of legal regulation
of the Internet in recent years which took place in Russia, China and some other coun-
tries are extremely indicative in the context of this problem and require a doctrinal
evaluation.

1. MATERIALS AND METHODS

In the course of the research the methods of generalisation and analysis as well as
method of synthesis for the formation of an integrative approach to the solution of
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the problem were used and some terms that were recently introduced into scientific
use were applied. In this study they are understood as follows: 1) Internet rights are
specific human capabilities the implementation of which is possible only in connec-
tion with the Internet functioning and mainly on the Internet (they were discussed
in more detail in the previous research of the author [3]); 2) online is an adverb that
means "on the Internet, in the Internet environment"; 3) offline is an adverb that
means "outside the Internet" and the antonym of the term "online"; 4) content is elec-
tronic information of both a separate Internet resource and the Internet as a whole.
Also, one should note that the well-known term "Internet" in this research is used
primarily as notation of the general information space of mankind to which a poten-
tially unlimited number of people has access by connection to the technical global
network of the same name. So, this term covers the information space formed on the
basis of the most common "network of networks" which does not single (autonomous)
local information networks of individual governments, educational establishments,
industrial, military and other organisations. Also, it does not include permanent or
temporary local computer networks created for private purposes and to which there is
no access from any point of the "world Internet". Thus, human rights and freedoms
mentioned in this research should be understood primarily as rights related to the direct
participation and activity of a person in the world (world) Internet space.

2. RESULTS AND DISCUSSION

There are several informal but explicit paradigms of perception of the Internet in
terms of the balance between, on the one hand, human rights and freedoms and, on
the other hand, legal and actual possibilities of the government to control the Internet
space and its subjects (hereinafter reffered to as "paradigms").

2.1 Internet-libertarianism

Since the introduction of the Internet in the world use there has begun to appear and
develop a paradigm that can be called "Internet-libertarianism". It lies in the fact that
the Internet, unlike traditional mass media (television, radio, press), has become a
"zone of freedom" where every person, firstly, has a much greater choice of content
for perception, and secondly, can independently create content and make it available
for the other people around the world. That is, the Internet has eliminated numerous
barriers (primarily psychological, economic and territorial) that did not give people
the opportunity to get acquainted, communicate, gain new knowledge and spread
their own experience in such an easy way. Thanks to the provided opportunities and
unsurpassed properties, the Internet was started to be paid tribute. One of the most
outstanding demonstrations of this in 1996 was the Cyberspace Independence Dec-
laration (hereinafter reffered to as the CI Declaration). Its author, John Perry Barlow,
for his strong position regarding the matter of the boundaries of government inter-
vention in the Internet space was called a "cyberlibertarian" [12]. Undoubtedly, we
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should admit that the CI Declaration contains a lot of sharp statements that, at first
sight, reduce its scientific value, but in its text it is still possible to identify several
rational ideas:

— in the offline space, the state obtains authorities (power), as a rule, with the con-
sent of the entities to which the exercise of such powers should be directed, whereas in
the online space (namely, on the Internet) did not take place such socio-political pro-
cesses, and therefore, one can not say that states have some power over the Internet
users and can impose their own understanding of the Internet space development;

— for the representatives of the online space it is proper the ability of value and
behavioral self-regulation and self-maintenance of order in the cyberspace that will be
much more effective than external impact of the state, in particular, because of their
awareness of the specifics of cyberspace because they are, relatively speaking, "on their
territory" [13].

Although it is impossible to fully agree with such a statement. First, the mutual
integration of online and offline spaces in terms of law means that, for example, the
protection of a person from violence, discrimination, slander and other violations of
his rights on the Internet should be no less principled and effective than in the tradi-
tional offline environment. It follows from this that law enforcement and human rights
activity should be forcibly carried out in the Internet space, which in fact represents
the intervention of the relevant authorities. These can be both long-standing intelligence
agencies, and specially created authorities (e.g., cyber police). Second, relying on
self-regulation and the maintenance of law and order by an indefinite number of private
entities that had not previously undertaken to anything and whose results are not ac-
countable to anyone is also largely unreliable. So, the principle "to be afraid of wolves
means not go to the forest" as a warning to those people who are afraid of becoming
a victim of arbitrariness on the Internet, in the civilised world does not work any more:
The Internet is increasingly being controlled with the aim of ensuring the rule of law
in the actions of different entities and guaranteed bringing law offenders to responsi-
bility. However, of course, this should not mean the beginning of the Internet restruc-
turing exceptionally in line with the vision of the government officials.

For the ecosystem of the Internet rights of a person, the Internet-libertarianism is a
favourable paradigm because in the absence of any external restrictions and pressure,
in particular, from the state, the best conditions are created for the free exercise of
everyone's Internet rights.

2.2 Internet-etatism

Subsequently, with the increasing availability of the Internet around the world, it be-
came clear that the Internet can be actively used for illegal purposes, with the task of
real harm to people, enterprises and even entire groups of people, and in some cases
the security of individual states. The examples of such use can include creation and
implementation of different kinds of fraudulent schemes which are based mainly on
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the lack of sufficient technical knowledge of the majority of users; online trafficking
in drugs, weapons and other objects the circulation of which is limited or prohib-
ited; the spread of child pornography; committing hacker attacks and the spread of
"computer viruses"; spread of misinformation and defamation (slander, insults, etc.);
violation of personal data legislation; violation of intellectual property rights; incite-
ment of intolerance and enmity in any sphere; coordination of terrorist activities and
any other offences that can be committed using the Internet. Some criminal schemes
and businesses can completely hide in the Internet space practically leaving no traces
offline. Ye. Pischevska draws attention to the fact that "the Internet has caused the
appearance of new forms of criminality" [9]. However, in our opinion, it is meth-
odologically justified to say that the appearance and development of the Internet
created the conditions for the appearance and development of these new forms of
criminality since the Internet itself causes nothing and leads to nothing.

All this caused the expected chain reaction in political debates and legislative pro-
cesses the final goal of which is creation of the secure Internet where human rights and
freedoms as well as national security of the state should be protected no less effec-
tively than offline. At first sight, only the state can take over responsibility for the
systematic and responsible implementation of this activity, and that is the beginning of
the story on how states increasingly understand the mechanisms of different elements
of the Internet infrastructure and develop the measures to control the Internet at all
levels has begun. That is the way the paradigm of Internet-etatism appeared and began
to gain strength.

One of the most threatening tendencies in the development of the Internet-etatism
is so-called "the Internet censorship". T. M. Muzhanova singles out three groups of
methods of its implementation: technical, non-technical and indirect; a non-technical
state can apply directly (for example, to create the necessary legal regulation) [10]. The
researcher concludes that in the modern conditions censorship on the Internet is "wide-
ly used by the governments of many states and poses a direct threat to the basic interests
of citizens in the field of information security" [10]. However, such a generalisation
alone is not enough as there are different styles and forms of the Internet censorship.
Thus, O. Riabokon singles out five censorship models: "Asian" (broad opportunities of
the state and developed paternalism), "middle Eastern" (orientation to religious norms-
restrictions), "monopoly of power on information" (fight against oppositionists and
content of human rights defenders), "European” (fighting against socially dangerous
resources and infringers of intellectual property rights) and "liberal" (fighting only with
law violators blocking their resources) [11]. These models are generally listed in the
manner of reduction of the social danger of censorship that makes it possible to draw
the following conclusion: the "liberal" model, actually, is not censorship in the tradi-
tional sense. At the same time, these demonstrations are an indicator of the state's abil-
ity to authoritatively determine what kind of content should not be on the Internet and
therefore, to intervene in the Internet space.

@
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For the Internet rights of a person the Internet-etatism (and in some cases the Inter-
net-paternalism, as will be discussed below) is the biggest threat, especially in conditions
where such rights are not legally enshrined, as in Ukraine. But even in case of entrench-
ment of such rights, the threat remains real and significant, taking into the specificity
of the Internet space and individual Internet resources. For example, it is extremely
difficult to make blocking an individual Internet resource proportional to the purpose
of such blocking, and most often such blocking becomes unproportional that confirms
the example of Roskomnadzor's activity in Russia in spring of 2018.

2.3 Demonstration of imbalance between the paradigms

The analysis of the ideas about the possibility of control of the Internet space by the
state confirms that these paradigms are not compatible. They do not contradict one
other at least in solving the matter of the extent of permissible state intervention in
the Internet space functioning. For the Internet-libertarianism, such interference is
either not allowed at all or is allowed only to the extent necessary for maintaining
the normal functioning of the Internet itself, that is, the concept of the minimum
necessary (forced) "evil". In this case, the conditional principle "The Internet is the
territory of freedom outside the borders of any state and outside any state authority"
is applied. On the contrary, according to the ideas of Internet-etatism, the nature of
such an interference can be practically unlimited if it is necessary for the protection
of an individual, society and state, national security, peace and any other values the
protection of which is legally and factually entrusted to the state. The essence of
the Internet-etatism is represented by the conditional principle, namely, "the power
of the state on the Internet ends where the rights of its citizens protected by it end;
where end the limit of whatever it is authorized to protect; where its own interest
ends". Therefore, in practice, the Internet human rights under different paradigms
will have different potential for the implementation. The imbalance between these
two paradigms appears in several directions: value and applied.

As for the value direction, in the Internet-etatism, observing the practice of indi-
vidual states, it is legitimate to single out such a subdirection as the Internet-paternal-
ism. It comes to the situations where the state or its individual authorities, actually,
are trying to fulfill the role of the father who carefully protects the Internet users from
threats on the Internet. The examples of such care are the protection against pornog-
raphy that "perverts"; protection against access to gambling and video games with
elements of violence; protection from "unreliable" (opposition to the dominant ideol-
ogy regarding political content; protection from "wrong ideas" and protection from
"revolutionary news" (the last three examples are particularly evident in the Chinese
segment of the Internet). So, in some cases the Internet-paternalism becomes an en-
emy of pluralism in both politicy and culture. The greatest "progress" in this field was
achieved by such states as China, North Korea, Iran and some other states of the
Middle East and Africa, mainly, with authoritarian governments and/or religious cul-
L ]
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tural context. To a some extent, Russia is on this way as well. Also, the demonstration
of the Internet-paternalism can be called the cases as blocking by one state a social
network or other Internet resources which are infrastructure is based in a state hostile
to it and/or controlled by its representatives to protect their citizens from the enemy
impact.

As for the applied direction, the Internet-statism is demonstrated in gradual acquir-
ing the practical opportunities by the representatives of the state power: 1) initiation of
effective completion of the process of blocking an Internet resource, web address or
other means of "warning of receipt of certain content by the end user" [7]; 2) tracking
technical events on the Internet at all levels or access to the specific data (data on the
owner of the Internet resource for investigation purposes; details of the traffic of a
particular consumer of the Internet services; data on the IP address from which the
commentary was left through a special form on the news site, etc.). This, in particular,
is connected with the so-called pressure on the Internet providers. The Internet provid-
ers, not wanting to lose their business which is now very promising, make concessions
and cooperation with the government officials.

Also, the studied direction ensures the appropriate legal support of the opportuni-
ties provided to the state, that is, the adoption of appropriate legal acts which regulates
the procedures for blocking the elements of the Internet infrastructure. Thus, in
Ukraine, July 12, 2017 in Security and Defence Section there was registered a Draft
Law on Amendments to Some Legislative Acts of Ukraine regarding countering
threats to the national security in the information sphere (so-called Bill No. 6688)
which is still under consideration. Apart from the claims about cybersecurity and the
fight against terrorism set out in the explanatory memorandum which are well-known
to the recent history of mankind, it is obvious that the main novelty of this bill is a
significant expansion of the powers of the Ukrainian Security Service, some other
authorities and entities (which carry out a pre-trial investigation) in relation to "ex-
trajudicial blocking the Internet resources. Also, there is stipulated a new list of ob-
ligations and requirements for the Internet providers [14]. This bill has caused serious
concern from the side of a large part of the domestic public including human rights
defenders.

In the modern legal practice, appropriate technical conditions are being developed
to identify the violations committed on the Internet and through the Internet, and estab-
lishment of identities of offenders on the basis of identification of the acts having signs
of not only criminal acts, but also administrative and civil offenses. Beyond doubt, this
is a positive trend because criminality in the wide sense, no matter where it takes place,
online or offline, should be prosecuted and punished everywhere. However, one should
remember that the fight against criminality should be carried out with the help of pro-
portionate means, that is, without the risk of excessive collateral harm. In this context,
destructive and counterproductive systematic attempts of Roskomnadzor to block
Telegram messenger in Russia in spring of 2018 are very indicative which led to the
@
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malfunction of hundreds of web resources and services. These events led to a protest
rally in Moscow of more than 12 000 people [15], that, however, did not lead to any
changes. So, the specificity of the Internet in combination with the modern achievements
in the field of anonymisation of the Internet traffic significantly complicates blocking
specially prepared online resources, and therefore, creates difficulties for supporters of
the Internet-etatism as complete blocking such Internet resources requires the measures
that definitely have no aim of such blocking. Consequently, such measures can be chal-
lenged in the court, human rights organisations and the like. In general, to be criticised
from the standpoint of the rule of law, justice and reasonableness.

In our opinion, the opposite vectors of the paradigms of the Internet-libertarianism
and Internet-etatism do not allow to find the balance within these paradigms themselves,
and the solution to this problem requires the analysis at the theoretical and legal level.
The result of such a decision should be a rational approach which would most appro-
priately combine the best demonstrations of the paradigms under consideration.

2.4 Search of balance

First of all, it is necessary to determine what postulates of the Internet-libertarianism
and Internet-etatism we consider acceptable and what, in our opinion, representa-
tives of both these paradigms could agree with. This is the first step towards the
dialogue and cooperation between them.

The rational postulates of the Internet-libertarianism with which, in our opinion, it
is impossible not to agree should include such as

1) it is necessary to preserve a free, open and decentralised basis of the Internet,
that is, the qualities which significantly distinguish it from traditional media as well as
make it a "weighted average", pluralistic, independent and distributed environment.
The Internet would become the biggest threat to the society if it was centralised because,
for example, provided to a successful hacker attack on the "center", the "periphery"
would suffer as well;

2) any censorship or "pre-moderation" of the Internet (i.e., prior external evaluation
and filtering the content before its publication) should be avoided. This is, among the
other things, a direct threat to freedom of speech. The Internet, "like a library, should
remain the place of freedom and openness which directly concerns the position and
policy of the authorities in this matter" [6].

L. M. Novak-Kaliaieva draws attention to the fact that for the state authorities the
prohibitions and penalties have always been "usual measures of impact" and have tra-
ditionally been considered effective in the context of implementation of tasks of coun-
teraction to dangers and protection from the negative, however, these means are not
effective in relation to the current scale of technological changes, and therefore, it is
necessary to act by the methods that have nothing to do with violence in any form" [6,
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p. 72]. Indeed, the methods of action in the online world should take into account its
elegance and complexity, but not just be a primitive reflection of similar actions offline.
Thus, when Roskomnadzor, trying to block Telegram, stubbornly carried out the block-
ing of the entire groups of IP-addresses that disrupted the work of a number of web
services of different scale and orientation which are no way related to this story [16],
from the standpoint of cyberspace, this should be interpreted as real violence, as a kind
of act of aggression.

The rational postulates of the Internet-etatism with which it is impossible not to
agree include the following:

1) an individual and society should be protected from a crime wherever they can
be present and where their rights and legitimate interests can be harmed. With the ap-
pearance of new spheres of life sooner or later in these areas, someone invented new
ways to harm human rights and legitimate interests. Therefore, the state reacted to this
and interpreted these actions in a legislative manner as criminal, administrative or
other violations. At same time, the actual and legal means of fighting against criminal-
ity have been improved, the criminal procedural codes have evolved, and so on. This
is the standard historical path "the appearance of new evil and the invention of new
weapons to fight against it". History shows that the Internet should not be an exception
in this respect, contributing to the rise of criminality within it.

2) a person who commits a violation in the Internet space (or with its help) should
be identified and brought to legal responsibility in the way and to the extent that com-
plies with the nature and severity of the violation committed by it, in particular, the
harm done by it. So, for this task perfoming the authorised representatives of the state
can take special measures that ensure the identification and tracking of such an entity
in compliance with the procedures established by law.

As for the Internet-paternalism, we consider the following points positive and jus-
tified:

1) the need to protect children from the impact of content with the elements of
excessive cruelty or sexual perversion which exceed the typical level of cruelty and
sexual freedom proper to the culture of the society in which these children live;

2) the need to protect children from the impact of the specific Internet communities
and subjects that promote and incite to risk, self-harm and suicide or otherwise do harm
to the child's psyche as well as incite them to commit illegal actions.

In such cases, the child's implementation of his right to access and stay on the
Internet in conditions of "effective" action of such negative factors objectively repre-
sents a greater threat to it than the positive result of the implementation of this right.
In such conditions it is considered appropriate to insulate a child from such a threat
until he reaches the age of majority when he should theoretically be able to adequate-
ly evaluate the reality and perceive such content with understanding. However, such
@

71



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

insulation should not take the form of a ban on the Internet use until the age of major-
ity (which is an example of imbalance, but already from the side of parents), content
filtering systems have already been developed and and being improved ("parental
control") as well as are the rules and mechanisms of social networks which aim to
protect children from the dangers of this kind gradually being improved. In our opin-
ion, from the theoretical and legal point of view, reaching the majority by a person
should be understood as the moment when The Internet-paternalism regarding its
moral and ethical development and the isolation from the dangers of the Internet should
be reduced to a minimum level.

As for the matter of the state intervention in the Internet space in general cases
which are not related to child protection, it is necessary to develop some doctrinal
positions. Thus, L. M. Novak-Kaliaieva notes that "the state interference should be
assistive" and that only subject to the detection of violations or the unwillingness of
entities to act according to the generally accepted values of the Internet space the
state can "motivate violators to adopt the state regulation based on the methods of
transparency and frankness" [4]. However, the state regulation should comply with
the values of both the Internet space and common sense. For example, if the law gives
the representatives of the state authority the opportunity to significantly violate the
Internet infrastructure functioning in a transparent (official) and procedurally correct,
but unproportional way, the implementation of such a law will not mean that such
assistive interference of the state complies with the ideas of balance, justice and
reasonableness. The following position should also be taken into account: A. O. Tlus-
ta considers it is an exaggeration to accuse social networks of generating protests and
revolutionary movements, they are rather "just an information channel that serves the
revolution, but does not cause it" [8]. Thus, one should not resort to the restriction of
certain Internet resources only on the grounds that they are a means of communication
for protesters because based on the same motives it would be possible to forbid any
collective "calls" on the Internet, telephone communication, scientific conferences
and so on.

CONCLUSIONS

Therefore, it is legitimate to propose the following constructive generalisations and
proposals.

1. The Internet-libertarianism and the Internet-paternalism are the paradigms which
have developed in the result of the debatable consideration of the possibilities of the
state power to control the Internet space and its subjects. The fundamental values rep-
resented by these paradigms, which in practice depend on balance, are freedom and
security. The Internet human rights are heavily dependent on the solution to this prob-
lem. The Internet rights by their nature are implemented to a larger extent through the
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prizm of freedom and Internet-etatism and Internet-paternalism are the greatest threat
to them. However, on the other hand, one should admit that normal existence and use
of the Internet rights also requires a sufficient level of security on the Internet. Therefore,
the search of a balance between these paradigms is essential for the ecosystem's normal
functioning of the Internet human rights.

2. The search of balance requires the identification of the most undiscussed and
rational postulates of the Internet-libertarianism and the Internet-etatism which can be
combined in the integrative approach.

2.1 The rational postulates of the Internet-libertarianism is the need to maintain
decentralisation and openness of the Internet and avoid the Internet censorship in any
form. The censorship on the Internet which should include pre-moderation and filtering
is not a method of fighting against violations, but, in fact, a separate threat, in particu-
lar, for freedom of speech. Due to this we can raise the question of the need to classify
the Internet censorship as such as a violation against the society. Therefore, the Internet
censorship should not include the measures on blocking content that has been declared
illegal in accordance with the procedures established by law. Regarding protection of
children, filtering of unwanted content as a form of "user-side censorship" is a forced
and justified means formed as the Internet-paternalism.

2.2 The rational postulates of the Internet-etatism are the need to prevent the trans-
formation of the Internet into a hotbed of criminality and the need to ensure the inevi-
tability of identification of an offender with further bringing him to responsibility for
his own illegal actions (harm). It means that the state should be objectively endowed
with the means and procedural capacities that enable it to achieve these goals. How-
ever, these procedures should be carried out in strict accordance with the ideas of
proportionality.

3. The most generalised idea that combines both paradigms are the idea of propor-
tionality of both legal and technical measures implemented by the state on the Internet,
proportionality of their impact on the Internet space with the volume and importance
of the historical tasks they solve.
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Kageapa meopii npasa ma zepacasu
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PIBHICTb, CBOBOJA, CITPABEAANUBICTb:
HIHHICHO-TIPABOBI BAACTHUBOCTI

AHoTanist. ¥ cmammi 0ocniosxcyromscs npobaemu YyiHHICHO20 NI0X00Y 00 PO3YMIHHS 8AIC-
AUBUX COYLANbHUX NPIOPUMEMIE, OKPECII0IMbCA YIHHICHO-NPABOET 61ACMUBOCMI PIBHOCMI,
€60600U ma cnpageodIUBoOCmi IK OCHOGHUX NIOBANUH NIDEPATbHO-0EeMOKPAMUYHUX [HCU-
mymig, 0CHOBONONO0JICHI 3acadu nody00su 0eMOKPAMUYHO20 CYChnilbemed. Aemopom 0o-
CRIOACYIOMBCSA eBONOYINHI NpOYecy PO3YMIHHA NPABo8oi pienocmi, c60000u y npasi ma
HANPAMKU iX CRiBGIOHOWEHHs K (DYHOAMEHMANbHUX 3ACA0 NOOYO08U CYYACHUX BEKMOPIE
PO38UMKY Oepacasu ma npasd. AkcionoziuHuil nioxXio 3a2aiom yocooOne CmasieHHs 1oo0u-
HU 00 00 €KMUBHO20 NpeoMema OYiHKU, 00 Ne8HO20 ABUWA, BKA3YIOYU, AK C1i0 NOCMABU-
mucs 00 Yyb020 A8UWA, AK U020 BUKOPUCTAMU, AKUO 60HO KOPUCHE, Ma YHUKHYMU — AKUO
wikionuse. L{innicnumu kpumepismu y cghepi npasa 6ucmynaroms 1020 ioeanu, 6 0CHOGI AKUX
Jexcams 8U3HaYeHi cycniivHi nompedu ma inmepecu. Qopmy8anHs 2pOMAOIHCHKO20 CYC-
ninbcmea 6 Yxpaini, 6xo0xcenus Yxpainu 00 €8poneticbko20 noaimuko-npaso8o2o npocmo-
DY MOJMCIUBE TULLE 3A YMOBU 3ACBOEHHS | 6MINEHHA Y HCUMMSA QYHOAMEHMATLHUX 0eMOKPA-
MUYHUX YIHHOCMell, OCHOBOI0 AKUX € pigHicmb, c80000a ma cnpasedugicme. LlinnicHo-
npasosi 61acmueoCcmi pieHoCmi, c60600U Ma CAPABEOIUBOCT MAOMb OYIMU 30PIEHMOBAHI
HA €8PONENCHKY MOOenb, addice ye BUHAYAIbHI npiopumemu, emaionu ma ioeanu 3a805Ku
AKUM 8i00y8acmbca NpUpoOHuUll npoyec 83aemMo0ii enaou ma cycninocmea. Lle me 3apaou
4020 8APMO JHCUMU, ICHY8AMU ceped PIZHOMAHIMHUX COYIANbHUX 2PV Y OEMOKPAMUYHOMY
cycninbemei, 0e nanyoms pieHicmos, c6oboda ma cnpagednugicms. C60600a mae 06a dxce-
pena — smicmosHe (npupoOHi npasa) i popmanvre (IOPUOUYHI HOPMIUL), MOMY NPABOGe pely-
JIIOBAHHS NOJISI2AE 6 1T MPaAHCHOPMYSaHHI 6 Ipuduyry cgepy. Ichyroms 06a 0CHOBHI WLIAXU
00CsAcHeH s PIBHOCTI. 3a0e3neUeHHs PIGHUX MONCIUBOCMeEll; 3aDe3neuen s PIBHUX pe3Yilb-
mamie. Y 36’°A3Ky 3 yum OOYiNbHO 8i03HAYAMU ICHYBAHHA 080X CYMMEBUX ACNEKMi8 PIBHO-
cmi: pignicmv modicausocmetl i pisHicmeb pe3yibmamis. AGmop nponoHye 8racHull Onuc
3a3HAYEHUX NAPAOUSM, OKPECIIOE IX YIHHICHI OCHOBU MA 6EKMOPU 3MIH 8 YMOBAX CYUACHUX
2n06anizayitiHux npoyecis.
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EQUALITY, FREEDOM AND JUSTICE:
VALUE-LEGAL PROPERTIES

Abstract The article investigates the problems of the value approach to understanding the
important social priorities, determines the value-legal properties of equality, freedom and justice
as the basic foundations of liberal-democratic institutions and fundamental principles of build-
ing a democratic society. The axiological aspect of law is the level of its compliance with such
value categories as equality, freedom and justice. Correct understanding and regulation of the
above categories are an important pre-condition of determining and solving a lot of practical
matters, in particular, the ways of resurrecting the democratic and social state. The author in-
vestigates the evolutional processes of understanding of legal equality, freedom, in a right and
directions of their correlation as fundamental principles of construction of modern vectors of
development of the state and right. The author offers his own description of the above paradigms,
outlines them the value bases and directions of changes in the conditions of the modern glo-
balisation processes.

Keywords: social values, legal values, value-legal properties, equality, freedom, justice

INTRODUCTION

The development of the modern society, law and the state are associated with the
constant processes of their value disorientation. In this direction the important as-
pect is the correct understanding and reglementation of equality, freedom and justice
as necessary conditions for the development of the social state, the construction of
value orientations in law and society. At the same time, value approach can not exist
apart from a person because it is based on his needs and interests which are the foun-
dation of its evaluations. Axiological approach generally represents the attitude of
a person to the objective subject of evaluation, to a certain phenomenon, indicating
how to treat this phenomenon, how to use it, if it is useful and avoid if it is harmful.
Value criteria in the field of law are its ideals which are based on certain social needs
and interests [1].

Values are the fundamental properties of culture, so the law should focus on the
natural values of a person [2]. Legal values are the preconditions for the entry of an
individual into the sphere of law. In the process of becoming familiar with the values
of law, a person acquires the features of a subject of law, realises his rights, freedoms
and duties. At the same time, the dualism of the axiosphere of the law of the modern
society is determined by the fact that state-legal values ensure the integrity and stabil-
ity of the society, and legal values of citizens are primarily aimed at the implementation
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of individual rights and freedoms. There occurs a so-called swing of the pendulum of
value orientations from state-legal to individual values of freedom. The fever pitch of
these value positions threaten the stability of the social system [3].

That is why the time when the world experiences the increase of aggression and
significant spread of violent ways to solve socio-political problems, aspiration to de-
velop the fundamental foundations of equality, freedom and justice which would be
able to justify the moral-legal system of life values and priorities is quite natural and
urgent.

The matter of axiological approach to the study of philosophical-legal phenomena
was considered by O. O. Bandura [4; 5], V. S. Bihun [6], M. V. Kostytskyi [7] and the
others. The problems of equality, freedom and justice as defining socio-legal values
and principles were studied in the research works of A. M. Kolodiy [8], O. O. Bandura
[4; 5], O. P. Vasylchenko [9] and the others. The matters of complex analysis of the
value-legal properties of equality, freedom and justice as the defining goal of building
and developing social ideals require further research.

2. MATERIALS AND METHODS

The axiological approach which permeates the scientific-research strategy of the re-
search is of great importance in the research work. This allows to imagine the subject
of research through the prism of its value measurement, in particular, to establish the
value orientations of law in the direction of clarifying the value-legal properties of
equality, freedom and justice as an important component of the axiological essence
of law. The anthropological approach makes it possible to consider the value features
of equality, freedom and justice as natural and permanent properties of a person as
a biosocial individual that serve as a measure of all things. The process of studying
equality, freedom and justice implies the need to turn to the epistemological aspect
of values since the process of their studying is based on the distinction between the
objective and the subjective in the perception and implementation of equality, free-
dom and justice in the process of thinking.

In the process of scientific research, there was used the dialectical method which
allows to trace the evolution of conceptual approaches to the matters of origin, develop-
ment and formation of value orientations in the society, to find out the changes in the
formation and development of legal values, in particular, to trace the vectors of value
formation and evolution of equality, freedom and justice. The formal-dogmatic method
allowed to investigate the normative aspects of the consolidation of the ideas of the
value dimension of the categories of equality, freedom and justice. The paper also uses
the methods of generalisation, analysis and synthesis of the formed conceptual positions
concerning the problems of applying the axiological approach to studying the legal
phenomena. Applying the comparative legal method allowed to compare and contrast
the value-legal properties inherent to equality, freedom and justice.
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[
3. RESULTS AND DISCUSSION

3.1. Vectors of development of the modern society's values

The formation of the civil society in Ukraine and Ukraine's integration into the Eu-
ropean political and legal space is possible only on condition of assimilation and
implementation of fundamental democratic values the basis of which is equality,
freedom and justice. These processes also actualise their theoretical analysis as basic
social values and development goals of the Ukrainian society as an ideal [10]. Under
this condition, the developing system of values can have a polyvariant character that
is due to the natural needs and interests of individuals. Similar processes occur when
it comes to the interaction of certain social institutions the highest degree of organ-
isation of which is considered to be the state [11].

That is why, for a modern democratic society, Europe is becoming not so much a
geographical concept but rather a value one. The European values constitute the basic
foundations of the liberal democratic institutions of the Western European space which
boundaries are not limited either to geographical features or belonging to the European
part of the world. The values are the core of the culture of every nation, nationality and
society. G. Hofstede, a modern researcher of values, is convinced that values are at the
deepest level among the levers of decision-making because it is they that determine the
ideological beliefs of individuals and the motivation of their actions. According to
T. Parsons, a famous American sociologist, it is to the values that people turn for the
final justification of their actions. The values go beyond specific situations that can be
solved by an individual under the impact of interests and beliefs because they determine
the main aims and meaning of life, that is why they are the most outstanding demonstra-
tion of an individual or society [12].

The core of the European values are liberal human rights and freedoms and demo-
cratic principles of building a law-governed and social state. The latter appeared as the
principles of functioning of state and political institutions of the modern European
countries and the European Union. In the modern science, value is a positive significance
related to the interests of an individual, social groups and society. The importance of
priority legal values is particularly acute in the need for their awareness by the repre-
sentatives of the political elite: "We have something to stand together for, namely, for
peace and freedom, for democracy and the rule of law, for equality, human rights and
solidarity. All these European values are not just a promise. They laid down in the trea-
ties and embodied in the legislation. These are the provisions on which we rely in our
Republican worldview" [13].

That is why, the closest to the truth are the definitions of values which emphasise
the ability of the phenomenon to be an aim and satisfy the interests and needs of people
as well as serve social progress and personal development. Such understanding of
value seems to us correct, moreover, such an approach to understanding of value is
traditionally used in legal science [14].
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The process of axiological understanding of law, state and society has recently
acquired a global character. This is due to the penetration of legal values to the highest
levels of the global value hierarchies. One of the fundamental values of an individual
is the need for freedom. The latter, transforming into legal freedom, is able to overcome
the "alienation" of a person in the field of law [9].

Freedom in interaction with justice and equality forms an axiological (value) basis
of the law. Therefore, the law, determined and filled with universal orienting points and
legal ideals, appears as an element of the common good, as a phenomenon of human
coexistence.

However, one should note that freedom and justice only in their formal expression
can, together with the principle of formal equality, enter into the concept of law and be
components, properties and characteristics of law as a form, and therefore become the
determining basis for the fundamental ideas of constitutionalism. Only within the
framework of this approach, equality, freedom and justice can be interpreted as purely
legal categories [15].

The Universal Declaration of Human Rights of 1948 established the formal basis
of axiological properties of equality of freedom and justice and basic natural human
rights at the international level. In this direction reasonable is the position of B. V. Maly-
shev who emphasises that by the above document for the first time at the global legal
level it was suggested to all states of the world to recognise the system of fundamental
human rights, to implement it in the national legal systems and ensure its protection
and security. With the help of the Universal Declaration of Human Rights, the catego-
ries of "justice", "equality", "freedom" and "humanism" which are the aims of the
moral and legal systems of social regulation received their universal legal consolidation
and legal concretisation. Since then, the law has acquired a new, specific, fundamen-
tally different from the morality of meaningful and effective means to achieve these
aims [16].

The system of values performs the function of association of social groups, they
determine the basis of their future existence and development. These values are not
only a set of words, there is a connection between them, they complement and clarify
one other. Some of them are the part of the system with its own significance, but in
relation to other values obtain additional meaning.

3.2. Value-legal properties of justice

As it is known, law is a means of the society self-organising. The basis of this self-
organising is the universal values (life, freedom, equality, justice, etc.) and it makes
the law its own value. They have a principal meaning for understanding the essence
of law. Studying these values leads to the conclusion that they are dialectically in-
terconnected and form a certain system [17]. Justice has a special place in it. Social
justice is not only the right distribution of products and benefits among people, but
also the same opportunity to use social and political rights. Every person is invio-
L ]
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lable on the basis of justice which society should not violate in any case. Due to
this, justice rejects the idea that the loss of freedom for some people can be justi-
fied by the greater good for the others. One should take into account the interests of
all members of the society, but not just individual ones, albeit groups large in size.
Therefore, in the democratic society, the constitutional freedoms of equal citizens
are taken as political rights guaranteed by justice. Now the problem of justice as an
important legal value for our country is particularly actual, as always on the steep
fractures of history, in the situation where is a frontal reevaluation of the system of
values. We have an idea about value foundations, and we should create a new system
of values. Justice is one of the basic principles of law through which it is possible to
create the conditions of security for citizens as well as it is reliable and guaranteed
space for the activity of an individual [5].

Justice, as the basic legal value, has a determining role in understanding the law,
construction of its institutions, formulation of the requirements for the legal regulation
of relations in the modern society. Thus, the process of convergence of justice and law
is a guarantee of the effectiveness of law, therefore and confirms its value as an effec-
tive social regulator [18].

In fact, the opinion of V. S. Nersesiants is of particular importance in this direction.
"Justice is an internal property and the quality of the law, the category and character-
istics of the legal character but not extra-legal". In his opinion, law is "always fair and
is the bearer of justice in the social world. Moreover, it is law that is fair After all,
justice is fair because, actually, it embodies and expresses universal legitimacy, name-
ly, the essence and bases of the right, sense of the legal principle of the general equal-
ity and freedom" [19].

Ideals are necessary for people to delineate the vectors to them, to be orienting
points and higher goals, to inspire and fill the life of other people and companies deep
with spiritual meaning. The ideal of justice in law has always been attached great im-
portance and justice was equated with law. It is known that in the Latin language law
is denoted by the word "jus" which derives from "justiia", that is, "justice". The ancient
Greeks believed that the principle of natural justice permeated the existence that means
that everyone should live in accordance with this principle and this way harmony will
be ensured in relations between people. A similar principle was laid in the basis of law
by the ancient Romans. They called it aequitas, that is, the principle of fair equality or
equal justice. The Roman lawyers believed that law is not aequitas, but strove to ap-
proach the ideal of justice. The principle of justice in law was developed by the Euro-
pean philosophical-legal thought according to the new realities of life in the era of the
European modernity. However, this principle is one of the basic principles of the Eu-
ropean legal humanism [20].

It is well known that everyone has his own idea of justice, everyone has his own
truth and he has the right to protect it. Such an idea of justice arises from the unique
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nature of a person as well as unique conditions of his life and development. Such a
view of justice can be justified from the moral standpoint, although in this perspective
an extremely selfish position is unlikely to be justified, most likely, it will be con-
demned. In the moral dimension, it is especially important to maintain an equal
measure and a balance in relations between people. Within the framework of natural
law concepts, which always appeal to moral values and principles, the aim of justice
is well traced — it demonstrates itself in maintaining an equal degree of balance in
legal relations [20].

3.3 Value-legal properties of freedom

An important value-legal property of justice is its close interconnection with free-
dom as one of the key categories in the modern legal paradigm. Freedom, as a state
of an individual, in the society is one of the controversial problems of legal science
because it always belongs to the highest social and political-legal values. In this di-
rection, based on historical and democratic principles one can distinguish three main
posts of the modern value dimension: equality, freedom and justice [21]. At the same
time, it is freedom that is given a crucial importance because it is of the highest value
for both an individual and the society as a whole.

When considering the value-legal properties of “freedom” it is necessary to clearly
trace its close interconnection with the law. The very value of law is related to its es-
sential characteristics. It consists in the fact that the law is the embodiment of the idea
of freedom, equality, tolerance, humanism and justice that actually constitute its essence.
Directly as a phenomenon that opposes arbitrariness and lawlessness, at the same time,
it provides space for ordered social freedom and activeness. Law has a significant place
in the social life. In other words, in the ideal, law (the idea of law) is the value of ordered
social freedom, justice and consensus.

Law is means of ensuring (guaranteeing) freedom and means of its restriction. On
the one hand, it is in law that freedom gets its most concentrated expression in which
it actually materialises, objectifies, exists in specific legal forms, principles and institu-
tions. On the other hand, the law does not enshrine the absolute freedom of the entities
of law, but only its specific measure which is objectively conditioned and determined
taking into account the system of the relevant conceptual framework.

The law is a common scale for the implementation of freedom in the common life
of people. The law does not eliminate all differences between different individuals due
to their abilities and specific life circumstances, but only formalises and orders these
distinctions on the only basis, fixing equal opportunities of getting these or those ben-
efits, and providing them with the same legal procedure of the implementation for all.
The value of law as a phenomenon which essence is justice is that it is both a means
and a result of the search of a reasonable balance and proportionality between per-
sonal freedom and the common good", misconduct and punishment, costs (losses) and
the acquisition.
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In the system of value-legal properties of freedom the doctrinal significance acquires
the concept of legal freedom which determines not the framework of human behaviour,
that is, one should do only what is stipulated by objective law, but the boundaries of
freedom itself which is outlined by legal norms and which exists regardless of whether
it is enshrined in the legislative way or not. In this direction, appropriate is the position
of A. M. Kolodiy who notes that a person's freedom is his ability to act within the
framework of the current legislation at his own discretion [8].

An individual's freedom is freedom within the limits outlined by the law and the
Constitution of the state based on it. However, the principle of freedom applies to all
subjects of legal relations including an individual and the state. The freedom of an in-
dividual is the ability to do anything that is not expressly prohibited by law". Unlike
the freedom of an individual, the freedom of the state, its authorities and other subjects
(legal entities under public law) consists in the possibility of doing only what is ex-
pressly stipulated by law". Besides, the state's sovereignty allows to speak about its
freedom in the world community. The common feature between these freedoms is that
none of them can be unlimited. The law provides not only "freedom for" — for vigorous
activity and effective self-expression of an individual, but also "freedom from" — from
restrictions and interference in the life activity of an individual [22].

Freedom in the form of vital interests of an individual acquires a certain meaning.
And thanks to this, gets a reasonable basis to perform the role of a methodological
orienting point for a legislator.

So, according to the analysis, freedom has two sources — substantive (natural rights)
and formal (legal norms). That is why legal regulation consists in its transformation
into the legal sphere.

Freedom, in the result of its special value to provide individuals with the opportu-
nity to meet their diverse needs, is not able to be formed only from restrictions, that is,
its primary source can not be the permission on the principle of "less freedom means
more freedom". To ensure the freedom of everyone, one should determine and preserve
the boundaries of the existing freedom, that is, the principle "from the disorder of free-
dom to its ordering" should operate. Thus, the determination of the freedom's boundar-
ies is the identification of its content characteristic features which determine its bound-
aries. In this case, the legal determination of freedom is properly secured, that is, law
not only determines the boundaries of an individual's possibility, but also enables him
to preserve, protect and restore everything within the boundaries of his freedom. Law,
being the most effective social regulator, determines these boundaries best. One should
emphasise that characterising the designated value-legal property of freedom, law should
not limit it, but, on the contrary, it should provide it with informative content. So, the
aim of law is to determine and preserve freedom. At the same time, the value of law
lies in the trinity of freedom, equality and justice. Therefore, the demand for equality
is closely connected with the ideas of justice and freedom.
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3.4. Value-legal properties of equality

The problem of equality in law was and is the object of research of thinkers of all
ages. Thus, at the general theoretical level, the doctrine of equality as a category of
law was studied in the research works of such prominent ancient thinkers and phi-
losophers as Socrates, Plato, Aristotle, Democritus, Marcus Aurelius, Seneca, etc,
and such medieval thinkers as Thomas Aquinas, Niccolo Machiavelli, Thomas More
and Tommaso Campanella. As a political and legal principle, equality was stud-
ied in the research works of almost all philosophers of Enlightenment — Voltaire,
Rousseau as well as the representatives of the German classical philosophy — Kant,
Hegel, the figures of the French Revolution and many others, in particular, Friedrich
Nietzsche. Among the domestic prerevolutionary philosophers and scientists who
developed the issues of equality in law, one should call, first of all, M. O. Berdiaiev,
P. I. Novhorodtsev, I. Ya. Franko [23]. The disputes on the role of the category of
equality in law and society are still ongoing.

At the current stage of legal science development a generally recognised is the
thesis the main aim of which is that according to the essence of justice, human relations
should be formed in the sense of equality. However, the concept of justice is not lim-
ited to the requirement of equality which forms only one of its aspects, namely, formal
justice. One of the leading modern concepts is also the dilemma of "freedom against
equality". Freedom and equality can coexist as both complementary and conflicting
values. The character of relations between them is determined, first of all, by the concept
of equality which is implemented in legal policy. However, the principle of "equality
in freedom" should be the starting point in these relations. The requirement of a measure
of freedom that is applied equally to everyone can be transformed into the following
logical chain: freedom (in legal and social sense) — right (as a measure of freedom) —
equality (equal measure regarding everyone) [23].

Correct understanding, reglementation and singling out the priority value-legal
properties of equality are a necessary condition for clarifying and solving many practi-
cal issues, in particular, the ways of development of a democratic and social state.

Equality is one of the thorny concepts of past and present legal thought. Equality
is a concept that means the same position of people in the society, but has equal content
in different historical periods. The concept of "equality of all people" means their equal
personal dignity. In this sense, people are equal because they are individuals without
regard to their race, gender, skin colour or beliefs. That is why we talk about equal
rights of people — the rights that are natural and inalienable (for example, the right to
life) as well as the rights guaranteed by the current legislation [24].

As one of the fundamental values of the modern society and law, equality is a nec-
essary way of social existence of freedom as any other effective form of existence and
expression of freedom in social interaction of people, except legal, is difficult to imag-
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ine [19]. This is due, in particular, to the fact that freedom, not being introduced into a
single common measure determined by the mutual and equal restriction of freedom of
all participants of social communication, will inevitably turn into lawlessness when its
only guarantee is power which in this case actually can no longer guarantee anything,
because there is always a real possibility of its suppression by an even greater force.
So, formal equality is a basic and universal principle of legal regulation which compre-
hensively determines the content of the rule of law since it embodies the requirements
both for the content of positive law and for the forms and methods of its establishment
and protection. Besides, the principle of formal equality can be concretised in one or
another life situation in the consistent system of formally determined rules of conduct,
that is, legal norms (positive law) [25].

In the modern literature, there are generally two main ways to achieve equality:
ensuring equal opportunities and equal results. In this regard, it is reasonable to note
that there are two essential aspects of equality: equality of opportunities and equality
of results. The equality of opportunities is the idea that every individual should be
guaranteed the same chances to make progress in life. This idea was especially ac-
tively discussed in the era of bourgeois revolutions: it was expressed by the phrase "la
carrere ouverte aux talents» (from French - a career open to talents) and concerned
artificial barriers which required to be eliminated, having abolished all privileges and
provided state assistance to ensure equal opportunities for everybody to have better
conditions. So, for this type of equality, individual achievements are a priority based
only on a person's abilities, but not on his origin, nationality, skin colour, religion, sex,
etc., and ensuring free competition when everyone is on equal footing and plays by the
same rules. The equality of results is the idea that the society and the state should guar-
antee equality of people through the redistribution of social benefits or the introduction
of so-called positive discrimination. This type of equality is possible only provided that
free competition, which is the basis of equality of opportunities, is restricted. Both of
these aspects of equality are demonstrated in the sphere of legal regulation. Thus, the
concept of equal opportunities is embodied primarily in the general legal principle of
equality before the law [23].

CONCLUSIONS

Axiological approach generally represents the attitude of a person to the objective
subject of evaluation, to a certain phenomenon, indicating how to treat this phenom-
enon, how to use it, if it is useful and avoid if it is harmful. The value criteria in the
field of law are its ideals which are based on certain social needs and interests.

The formation of the civil society in Ukraine and Ukraine's integration into the
European political and legal space is possible only on condition of assimilation and
implementation of fundamental democratic values the basis of which is equality, free-
dom and justice.
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The European values constitute the basic foundations of the liberal democratic
institutions of the Western European space which boundaries are not limited either to
geographical features or belonging to the European part of the world. The values are
the core of the culture of every nation, nationality and society.

Law is a means of society self-organising. The basis of this self-organising is uni-
versal values (life, freedom, equality, justice, etc.) which the law makes its own values.
They are fundamental for understanding the essence of law. Studying these values leads
to the conclusion that they are dialectically interconnected and form a certain system.

Justice, as the basic legal value, has a determining role in understanding the law,
construction of its institutions, formulation of the requirements for the legal regulation
of relations in the modern society. Thus, the process of convergence of justice and law
is a guarantee of the effectiveness of law, therefore, it confirms its value as an effective
social regulator.

Freedom has two sources — substantive (natural rights) and formal (legal norms),
therefore, legal regulation consists in its transformation into the legal sphere.

There are two main ways to achieve equality: ensuring equal opportunities and
ensuring equal results. In this regard, it is worth noting that there are two essential as-
pects of equality: equality of opportunities and equality of results.

The mentioned value-legal properties of equality, freedom and justice should be
focused on the European model because these are the determining priorities, standards
and ideals, thanks to which there is a natural process of interaction between the govern-
ment and the society. This is what it is worth living for, to exist among different social
groups in the democratic society where equality, freedom and justice prevail.
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Bikrop Kaumoruu [pumyx
Bizain opeanisauii nayxosoi pobomu
ANbsiscokuil gepicasHuli yHisepcumem sHymMpIlUMIX cnpas

ANwvsis, Yxpaina

EPEKTHUBHICTb
KPHUMIHAABHO-TIPABOBOI'O 3ABE3INEYEHHA
OXOPOHH I BAXUCTY INJAHOCTI B YKPAIHI:
IMUTAHHA COUIAABHOI 3YMOBAEHOCTI

AHoTauis. ¥ cmammi 30ilicnerno cnpo6y 0ocniodcents epexmusHocmi KpUMIHATbHO-NPABO-
6020 3a6e3neuenns 0Xoponu i 3axucmy cionocmi ¢ Yxkpaini. Bupiwenns maxoi npobiemu
CMANO MONCTUBUM Yepe3 36ePHEHHsL Y8a2U HA NUMAHHA COYIANbHOI 00YMO8IeHOCT KpUMI-
Hanizayii OiaHb, AKI NocA2arOmMb HA 2I0HICMb T0OUHU. Bascausum € me, wo agmopom ecma-
HOBIIEHO YUHHUKU COYIANbHOT 3yMOGIeHOCmI Kpuminanizayii maxux 0ianb. Ocodbausy ysazy
Oyno npudineno neobxioHocmi Kpuminanizayii 6 Ykpaini obpasu ma naxieny sik 3104UHIG
npomu 2ionocmi ocodu. Taxuii BUCHOB0OK asmopom OY10 3p0bIeHO Yepe3 aHani3 HaYlOHAIb-
HO20, IHO3eMHO20 MA MIXCHAPOOHO20 3aKkonodaécmea. IIposedenuil uwje ananis YUHHUKIG
dae nidcmasu 01 GUCHOBKY NPO HAABHICMb COYIANbHOL 3yMO6AeHOCII OJisl 6CMAHOBLEHHS
KPUMIHANIbHOT 8i0N08I0ANbHOCIE 3 MAKI NOCALAHHA HA 2i0HICMb TI0OUHU AK HAKIen ma 00-
pasa, wo icmomuo nidguUmMs epexmusHicme 3a6e3neyenHs npasosoi 0XOPOHU Ma 3axXuc-
my 2iOHOCmI T0OUHU, CAPUAMUME NOOALIbULOMY VIMEEPONICEHHIO IT npas i c60000 HA WISAXY
espoinmeepayii Yxpainu. He 36aoicarouu na me, wo yvecmov ma 2iOHicmy AH0OUHU HA3BAHI
6 cm.3 Koncmumyyii Yxpainu cepeo 61ae 1i00unu, sKi U3HAIOMbCSL HAUSUWUMU COYLATbHU-
mu yinnocmamu 6 Yxpaiui, a 6 nasei mpemvozo posdiny Ocobausoi wacmunu KK € crosa
«yecmuvy i «2iOHicMby, 8 YboMY PO30LNi MAKUX CKAA0I8 310uuHie Hemae. Kpim yvoeo, Ha
BIOMIHY 610 Nonepeonix KpUMIHATIbHUX KOOEKCI8, NOABUNOCA 8 1020 HA36I CI080 «UeCHby,
3aCmMOCy8aHHs AK020 BUOAEMbCI HEKOPEKMHUM W00 HABEOEHO20 GUYE CYUACHO20 PO3YMIH-
HA 2lOHOCMI TH0OUHU 8 OOKMPUHi inocoii npasa ma meopii npasa. Omaice, HA38d YbO2O
PO30iny wupuia 3a ii 3micm, KpUMIiHAIbHA 8i0N0BIOANLHICMb 3A NOCASAHHS HA 32A0AHT YiH-
Hocmi 6i0cymHsi. ABMOPOM 8KA3AHO HA HASBHICb COYIANbHOT 3yMOGIEHOCI 05l 6CMAHOG-
JIeHHS KPUMIHANbHOT 8I0N0BIOANIbHOCHI 3d MAKI NOCA2AHHA HA 2IOHICMb TI0OUHU K HAKIeN
ma obpasa, wo icmomHo RIOSUWUMb eheKMUSHICTNb 3a0e3NeYenHs NPaso8ol OXOPOHU Mmda
3axucmy 2iOHOCMI TIOOUHU, CRPUIMUMe ROOAIbUOMY YMEepodtceHHIo ii npas i c60000 Ha
wasxy espoinmezpayii Yxpainu.

Ki1r04o0Bi ci10Ba: 37I09MHU [IPOTH T1THOCTI, COIliabHA 3yMOBIICHICTh, €(DEKTHBHICTh KPUMIiHAIb-
HO-TIPABOBOI'0 3a0€3IICUCHHS OXOPOHH T1HOCTI, Judamaltisi, 00pa3a, HaKJIeII.
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EFFECTIVENESS OF CRIMINAL LAW SUPPORT
OF DIGNITY PROTECTION AND SECURITY IN UKRAINE:
QUESTIONS OF SOCIAL CONDITIONALITY

Abstract. The article attempts to study the effectiveness of criminal law support of dignity
protection and security in Ukraine. The solution of such a problem was made possible by
paying attention to the questions of the social conditionality of the criminalization of acts that
infringe upon human dignity. It is important that the author established the factors of social
conditionality of the criminalization of such acts. Particular attention was paid to the need
for criminalization of insult and slander as a crime against the dignity of the individual in
Ukraine. Such a solution to the problem was made possible by the study of national, foreign
and international legislation. The author has established the existence of social conditional-
ity to establish criminal liability for such encroachment on human dignity such as slander
and insult, which will significantly increase the effectiveness of legal protection and protection
of human dignity, and will also contribute to the further assertion of rights and freedoms
towards Ukraine's European integration.

Keywords: crimes against dignity, social conditionality, effectiveness of criminal law ensuring
the protection of dignity, defamation, insult, slander.

INTRODUCTION

In legal literature, when analyzing criminal law problems, the term "guard" and "pro-
tection" is commonly used, although the etymological content of them seems to be
different. "Guard" means to protect from the danger someone, anything, from the
threat of attack (encroachment — VK), an attempt, to guarantee the inviolability of
someone, something. "Protect" — to defend, to protect someone, anything from at-
tack, assault, blow, hostile, dangerous, etc. actions [1]. The difference between them
is that the concept of "protect" reflects the statics of social relations, provided by the
rules of material criminal law. These norms contain the command, volitional regula-
tions of the state, expressed in models of the corresponding behavior of the subject
in a concrete situation: a prohibition, duty, permission (granting of right), promotion,
exercising the same protective function of criminal law [2]. The concept of "protect"
reflects the dynamics of social relations, when a person performs the corresponding
criminally wrongful act. For example, preparing for a crime, attempting an offense or
completing a criminal offense [3]. This is the implementation of a legislative model
of command, a voluntary prescription on the behavior of the subject in a specifically
defined situation. In the above cases, the rules of substantive criminal law, figurative-
ly speaking, "come alive", and are applied by the competent authorities of the state.
In this version, in addition to the rules of substantive criminal law, criminal procedure
L ]
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norms are applied, and further — the rules of criminal executive [4]. One more thing,
in the case of a person's conviction, the rules of administrative law are applied. In
general, in this option, the regulatory function of criminal law is exercised concerning
relations that arise between a person who commits or has committed an offense and a
state represented by its competent authorities. Therefore, the effectiveness of criminal
law protection and protection of human dignity must be carried out qualitatively at
both levels, each of which has its own specifics.

Specialist in the field of criminal law O. Protynyak [5], N. Savinova [6], O. Hramtsov
[7] and others addressed the problem of guard legal enforcement and protection of hu-
man dignity. At the same time, these studies are not sufficient to establish the effective-
ness of criminal law enforcement of guard and protection of dignity in Ukraine, as well
as to address the issues of social conditionality.

The purpose of the article is to establish the effectiveness of criminal law enforce-
ment of guard and protection of dignity in Ukraine through studying issues of social
conditionality.

1. MATERIALS AND METHODS

The system of positive (effective) law of the state should contain comprehensive
legal guaranteed of human dignity based on international law. Providing of the pro-
tection and the guard of human dignity is systemic, if all elements of the legal system
are involved in harmony. In this regard, the situation in Ukraine not all guarding
and protecting rights to maximize effective enforcement of human dignity are fully
exploited. Without proper scientific substantiation, the civil law means are consid-
ered the main in the guard and protection of human dignity. At the same time, the
question about social conditionality of criminal law guard and protection of human
dignity arises.

The metrological significance of event causation of social phenomena has the cat-
egories of objective and subjective factors. In the broadest sense, the objective factor
includes historical preconditions, interethnic and interstate relations, natural conditions,
existing social relations and connections between people. In human activity, such com-
ponents of the objective factor as politics, law, interethnic and external interstate rela-
tions, the state of objects of nature may be involved. All of them are interconnected and
interdependent.

The socio-political and spiritual activity of people forms the component of subjec-
tive factor. Generally, definitive factors of it are moral, emotional-psychological and
ideological factors [8]. All components of consciousness are involved in the structure
of the subjective factor. Purposeful and systematic activity of people makes them a
driving force. In the mechanism of action of the subjective factor, not only humans’
conscious activity is involved, but also spontaneous manifestations of human abilities
and passions. In such organic and harmonious combination, objective and subjective
factors manifest themselves as dialectically contradictory and inextricably interacting
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sides of the phenomena of social development. Fully these general approaches are in-
herent in the activities of finding out the social conditionality of criminalization such
acts against human dignity as slander and insult.

2. RESULTS AND DISCUSSION
2.1 Factors of social conditionality of criminalization of acts that violate human dignity

The scientific study of the complex of long-standing problems of the social condi-
tionality of criminal law guard and protection of human dignity, as well as any other
socially significant values, gives, first of all, the answer to the question if there are
social circumstances (factors) that confirm the necessity of prohibition of slander
and insults under the threat of punishment, and if so, what should be the theoretical
and applied model of the norm (norms) of the law on criminal liability.

In the doctrine of criminal law, there is no generally accepted understanding of the
circumstances leading to the criminalization of human actions. They are called differ-
ently, in particular: grounds, principles, criteria, conditions, reasons; grounds and
principles; prerequisites and grounds, factors, etc. There are reasons to think that they
should be called factors (circumstances) that predetermine the criminalization of certain
socially dangerous acts, that is, criminal liability for these acts performance [9].

Regarding the social conditionality of criminalization of acts that violate human
dignity, in particular slander and insult, the following are the most significant factors:
1) the social danger of acts that encroach human dignity; 2) the relative prevalence of
these encroachments; 3) the expediency of counteracting this encroachment by means
of criminal law; 4) the coherence of their criminalization with the norms of interna-
tional law; 5) the conformity of their criminalization with the Constitution of Ukraine;
6) legislative practice to counteract this encroachment in European states; 7) traditions
of the Ukrainian legislative practice to counteract this encroachment..

The public danger of encroachments on human dignity, their prevalence mani-
fested itself especially during the period of the hybrid war against Ukraine. In the mass
media, for example, so-called fake, false information, which contains defamatory, of-
fensive attacks against the President of Ukraine, the Prime Minister of Ukraine, minis-
ters, other public officials is systematically and purposefully distributed in order to
undermine their authority in the eyes of the public, to weaken the belief in the effective-
ness of the social reforms being implemented and in the European future of Ukraine.
Slander and insult have become commonplace means of sorting out the relations between
politicians of different levels, the realization of a competitive confrontation between
business entities in the economic sphere, the construction of accounts between indi-
vidual citizens in the service relationships and at the domestic level. Apparently, the
limits of normative freedom in the information sphere are unjustifiably wide, it lacks
righteousness [10]. All this undermines the normal, civilized moral and psychological
state of social relations, promotes the implementation of hostile technologies to weak-
L ]
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en the Ukrainian state and society. Given the above circumstances, as an attack on
human dignity slander and insult are an increased public danger.

The expediency of counteractions to slander and the insult by criminal means is
obvious, since the application of only civilian remedies is clearly insufficient, both for
the general and for the special prevention of their commitment.

The criminalization of slander and insult is consistent with the norms of interna-
tional law, the Constitution of Ukraine, the legislative practice of counteracting these
attacks in European states, the traditions of Ukrainian historical legal practice.

2.2 Human dignity under protection of national, interethnic and international regula-
tory legal acts

In international law, human dignity has been an object of protection for a long time.
In international law, human dignity has been the subject of protection for a long
time. Thus, in the Universal Declaration of Human Rights (1948) there has been a
repeated appeal to the dignity of human. In particular, its preamble proclaimed that
recognition of human dignity is the foundation of freedom, justice and universal
peace throughout the world; and article 1 states that all people are born free and
equal in dignity and rights. According to article 5 of the declaration, no one should
be subjected to torture or cruel, inhuman or degrading treatment or punishment. The
principled provisions on human dignity have also been consolidated in the European
Convention for the Protection of Human Rights and Fundamental Freedoms (1950),
the OSCE legal acts; and they were specified, clarified in the decisions of the Euro-
pean Court of Human Rights.

In the International Covenants on Civil and Political Rights and on Economic,
Social and Cultural Rights (1966), it has been stated, in particular, that all rights derive
from the dignity inherent to a human.

A new confirmation of international legal protection of human dignity was the
Charter of the European Union (2000). In Article 1, it is unequivocally proclaimed that
human dignity is untouchable; it must be respected and protected. Consequently, there
are grounds to claim that, in international law, human dignity is a source of human
rights, a black letter law, and this must be taken into account when developing legisla-
tive mechanisms to ensure the protection of its untouchability in Ukraine.

The Constitution of Ukraine organically embodies all the achievements of interna-
tional legal science and practice in protecting human dignity. The key is article 3, which
proclaims that human dignity belongs to the highest social values. According to the
Constitution, all people are free and equal in their dignity and rights (article 21), every
person has the right to respect for his dignity (article 28), the use of property cannot
prejudice the rights, freedoms and dignity of a person; the duty of everyone is not to
encroach the rights and freedoms, honor and dignity of others (article 68). Conse-
quently, the above provisions of the Constitution, including criminal law, as the main
@
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law of the state, serve as a legal basis for the comprehensive guard and protection of
human dignity [11; 12].

An important precondition for Ukraine's integration into the European Union is to
harmonize Ukrainian legislation and to bring it to European standards. A lot has been
made, however, the European legislation on the guard and protection of human dig-
nity by means of criminal law has not been noticed in a proper way. For instance,
Germany Criminal Code provides for liability, in particular, for the offense of Fed-
eral President (paragraph 90), the offense (paragraph 185), the defamation (parag-
raph 186), discredit (paragraph 187), defamation or discredit against politicians (para-
graph 188), the offense of honor of the dead (paragraph 189); the Dutch — for the of-
fense (paragraph 266b, 267), the defamation (paragraph 266¢, 267a, 268-275); the
Swiss — for the offense (paragraph 177), the defamation (paragraph 173,174), the of-
fense of honor of the dead (paragraph 175); Sweden — for the offense (paragraph 3),the
defamation (paragraph 1.2), the offense of honor of the dead (paragraph 4); Spain — for
the offense (paragraphs 209-210), the defamation (paragraphs 206-207); Austria — for
the offense (paragraph 115), the defamation (paragraph 111), the public insult of a
constitutional representative body, federal armed forces, a federal body (paragraph
116); Poland — for the offense (article 216), the insult to religious feelings (article 196),
the public insult of a person or group of persons in connection with their national,
ethnic, racial or religious affiliation (paragraph 196), the insult of the Polish people or
the Republic of Poland (article 133 ), the public insult of the President (paragraph 2
of article 135); France — for the ridicule in order to violate the dignity of human (parag-
raph 226-4-1), the offense of a person who is in the public service (paragraph 433-5).
Attention is drawn to the fact that the Criminal Code is not the only source of French
criminal law. In addition, other French laws provide criminal liability. Thus, the Free-
dom of the Press Act provides for criminal liability for insult and defamation (chapter
4 of the Law). In particular, in accordance with paragraph 26 of this Law, the offense
of the President of France is punishable by imprisonment for a term of three months
to one year and a fine of 300 to 300 thousand francs [13].

The above selective analysis of the legislative criminal law practice of European
states proves the expediency of using norms of criminal law for the guard and protec-
tion of human dignity.

Criminal law means of guard and protection of human dignity is inherit in his-
torical legislative practice of Ukraine [14]. In the Soviet period, three criminal codes
were in force; they provided liability for such encroachments upon human dignity as
slander and insult. Thus, in chapter 5 of USSR Criminal Code of 1922 “Crimes against
human life, health, will and dignity” there are following types of crime: insult by ac-
tion, word or in written (article 172); insult in widespread or publicly displayed printed
works or images (article 168), defamation as an essential element of a crime and libel
in printed or spread in other way (article 169) — aggravating circumstances. USSR
L ]
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Criminal Code also provided liability for such actions. In the section 3 of its Special
part “Crimes against human life, health, will and dignity” there are also two types of
crime: 1) defamation as an essential element of a crime, its aggravating circumstance
is in printed or spread in other way, in anonymous letter, as well as committed by the
person previously convicted for such actions, especially its aggravating circumstance
— defamation combined with accusation in state crime or other severe crimes (article
125); 2) offense (article 126).

CONCLUSIONS

Latest codification of criminal legislation, in conditions of independence of Ukraine,
was marked with the sign of democratization, humanization, and intensification
of human rights. It completed the process of bringing criminal law norms to the
ripen interests and necessities of social development, made them qualitive effective
guardian tool and regulation of social relations with the ability to develop. Criminal
Code of 2001 turned out to be of a new, higher order. After becoming an objective
reality it has acquired a status of priority object of scientific research, in the process
of which its most important positive characteristics, discussion approaches were
determined. In particular, attention was paid to a certain lack, incompleteness of
system-forming connections between the Criminal Code and the Constitution, that
is, it refers to criminal law and protection of human dignity. Thus, despite the fact
that the honor and dignity of human are named in Article 3 of the Constitution of
Ukraine as the human goods, which are the highest social values in Ukraine, and
in the title of the third section of the Special Part of the Criminal Code there are
the words "honor" and "dignity", there are no such crimes in this section. In addi-
tion, unlike the previous criminal codes, the word "honor" appeared in its name,
but the use of it appears to be incorrect in relation to the above-mentioned modern
understanding of human dignity in the doctrine of the philosophy of law and the
theory of law. Consequently, the title of this section is wider in its content; there is
no criminal responsibility for encroachments on these goods.

It should be noted that human dignity, in cases when it is recognized as a victim,
is an additional object of the corresponding crimes. For example, crimes against life
and health, the will of a person, crimes against sexual freedom and sexual integrity of
a person, crimes against property, etc. It is also necessary to draw attention to the fact
that a person with high prosocial attitudes can perceive any crime as an attack on her
dignity.

The above analysis of the factors gives grounds for the conclusion that there is a
social conditionality for establishing criminal liability for such attacks on human dig-
nity as slander and insult, which will significantly increase the efficiency of ensuring
legal guard and protection of human dignity, will contribute to further consolidation
of its rights and freedoms on the way of European integration of Ukraine .
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Tanea Kepixmae

IIxoaa npasa ¢paxyavmemy 6isHecy ma ynpasainHs
Tannrinmcokuii mexHiunuii yHisepcumem
Tanninm, Ecmonis

Borogumup Anapiiiosnu tKypasean

HayionanoHa axazemis npasosux Hayk Yxpainu
Xapxis, Ykpaina

OKPEMI KPUMIHAAICTUYHI BUEHHA:
KOHUEIITYAABHI ITIIAXOJAHU 10 dOPMYBAHHA

AHoTauis: Poszenanymo konyenmyanvui nioxoou 00 popmyeanus ma 3acmocy8anHs OKpemux
KPUMIHALICIUYHUX YUeHb (Meopill) AK HAYKOBUX KOHCMPYKYIL, W0 CMAHOGIAMb OCHOBY CINPYK-
mypu 3a2a1bHOi meopii KpUMIHANICIMUKY Ma 8U3HAYAIOMb PigeHb PO3POOKIU MeopemuKo-me-
mooonoziunoi 6azu yiei Hayku. CKIa008010 YACMUHOIO 3a2albHOI meopii Kpuminaricmuxu, ii
CIMPUICHEM 8UCIYNAIOMb OKpeMi KpUMIHaricmuuni 64eHus (meopii), axi nepedytoms iti abo,
HABNAKU, NOPOOHCYIOMBCA Hel0 | O0CAIOHCYIOMb MINbKU NegHe KO0 3AKOHOMIpHOCHmell
00’ eKMUBHOI OTUCHOCMI 3 YUCLA MUX, SKI 8UEHAE KDUMIHANICMUKA 8 YLIOMY. 3anponoHogane
agmopcvKe BUHAUEHHS. NOHAMMISL OKpeMe KPUMIHALICMuYHe 64eHHs (Meopis)y» ma 6Uucios-
JleHi npono3uyii woo0o cucmemamu3ayii OKpemux KpUMIHALICMUYHUX Y4ieHb, 8USHAYEHHs iX
Micys y cmpykmypi 3aeanvioi meopii kpuminanicmuxu. Iliokpecieno, wo xapaxmep 3aK0HO-
MipHOCmel, 5IKi 00CTIOANCYE KONCHE 3 OKPEMUX KPUMIHANICMUYHUX YYeHb (meopill), 00yMosio-
10mMb NOPAOOK X YNOPAOKYBAHHS 8 CIPYKMYPI 3a2aibHoi meopii Kpuminaricmuxu. Boonouac,
Midc npedmemamis 3a2aibHoi meopii KPUMIHANICMUKY A OKPeMUX KPUMIHALICMUYHUX YYeHb,
icnyroms 6iOHOCUHU NIONOPAOKOBAHOCI YiN020 | Yyacmunu. Y cmpykmypi 3a2anvhoi meopii
KPUMIHATICMUKYU OOYLIbHO GUOLIAMU 084 PIBHI OKpeMux yueHv. 1) KpumiHanicmuuti e4enHs
(meopii) 3a2an1bHOHAYKOB020 DIBHS, U0 OXONIIOIOMb HAYKO3HAGYL npoOremu, 2) KpumiHaiic-
MUYHI 8YeHH (Meopii) OKPEeMOHAYKOBO20 PI6HA, AKI CIOCYIOMbCA OOCTIOHCEHHA 3AKOHOMID-
Hocmell, Wo 6x00Ams 00 npeomema KpUMIHATICIUKY, PO3KPUBAIONb 1020 CYMHICMb | cneyu-
@ixy. 3aznaveno, wo cy4acHa cucmema OKpemux KpUMIHAIICMUYHUX yuens (meopiti) € Ouna-
MIUHOIO 1 i1 600CKOHANIEHHS 3yMO8IeHe nompebamu cy0080i ma ciiouoi NPaKmuKu, po3euUmKom
CYMINCHUX 2any3ell 3HAHb, 302albHOI Mmeopii i OKpemMux KPUMIHALICMUYHUX YYeHb, 3MIHOI0
36 A3KI8 1 3anedcHocmelt midc Humu. Busnaueni kpumepii, sxum mae 8i0nogioamu okpeme
KpuminanicmuyHe gueHHs (meopis). Buoxkpemneni Ouckycitini numants wo0o yici npodiemu,
OKpeCleHO WasAXU ONmuMizayii Haykogux po3poboK y yi il Yapuui 3HAHL.

KuiouoBi cioBa: kprMiHaJIICTUYHA J1IarHOCTHKA, TEOPist KPUMIHAIIICTUKH, MEXaHI3M CIIiJI0yT-
BOPCHHSI, MEXaHi3M 3JI0UHHY.
Tanel Kerikmie

School of Law
Tallinn Technical University
Tallinn, Estonia

98



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

Volodymyr A. Zhuravel

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

PRIVATE CRIMINALISTICS DOCTRINES:
CONCEPTUAL APPROACHES TO THE FORMATION

Abstract: The conceptual approaches to the formation and implementation of private criminal-
istics doctrines (theories) have been considered as scientific constructions that form the basis
of the structure of the general theory of criminology and determine the level of development of
the theoretical and methodological basis of this science. The author's definition of the notion

«private criminalistics doctrine (theory)» has been proposed, and suggestions are made to

systematize private criminalistics doctrines and determine their place in the structure of the
general theory of criminology. It has been emphasised that the nature of the regularities, explored
by each of the particular criminalistics doctrines (theories), determines their order in the struc-
ture of the general theory of criminology. At the same time, there are relations of subordination

of the whole and the part between the subjects of the general theory of criminology and private
criminalistics studies. It is noted that the modern system of private criminalistics doctrines

(theories) is dynamic and its improvement is conditioned by the needs of judicial and investiga-

tive practice, by the development of related branches of knowledge, the general theory and
private criminalistics theories themselves, by changes in connections and dependencies between

them. The criteria, that a private criminalistics doctrine (theory) must meet, are determined.

The discussion questions in the problem under study are identified, the ways to optimise scien-

tific research in this field of knowledge are outlined.

Key words: criminalistics diagnostics, criminalistics theory, inquiry mechanism, degeneracy
mechanism.

INTRODUCTION

In the structure of the general theory of criminology as a system of ideological prin-
ciples, theoretical concepts, categories and concepts, methods and relationships, def-
initions and terms [1], private criminalistics doctrines occupy the main place. On the
whole, the general theory of criminalistics can be considered as a system of various
degrees of generalisation and orientation of certain criminalistics teachings, which
collectively form the theoretical and methodological basis of this science. Develop-
ment of conceptual approaches to the formation and application of private crimi-
nalistics doctrines (theories), definition of their place in the structure of the general
theory of criminalistics is one of the most topical areas of criminalistics researches,
which determines the state of formation of its theoretical and methodological basis.
That is why the development of established approaches to the systematization of pri-
vate criminalistics doctrines, determining their place in the structure of the general
theory of criminalistics should be considered and effective way to format modern
scientific criminalistics paradigm.
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Such scientists as R. S. Belkin, A. M. Vasiliev, A. 1. Wienberg, A. Yu. Golovin,
V. G. Goncharenko, A. O. Eysman, A. O. Exparhopoulos, G. A. Zorin, S. Z. 1. Kirsanov,
V. V. Klochkov, V. O. Konovalova, V. Ye. Kornoukhov, I. M. Luzgin, G. A. Matusovsky,
S. P. Mitrichov, V. O. Obraztsov, MV Saltevsky, M. O. Selivanov, V. G. Tanezevich,
B. M. Shaver, V. Yu. Shepitko, M. P. Yablokov and others made the significant contri-
bution to the development of private criminalistics doctrines. At the same time, in the
modern domestic literature, there are almost no publications devoted to the study of
conceptual approaches to the formation and realisation of private criminalistics doc-
trines (theories), the formulation of criteria and conditions under which a private
theoretical constructions transform into private criminalistics doctrines. That is why
the purpose of the article is to provide the author’s definition of the notion “private
criminalistics doctrine (theory)”, to highlight the approaches to the formation and
realisation of these scientific constructions, to determine the place in the structure of
the general theory of criminalistics depending on the degree of development and gen-
eralisation of the elements of the object of cognition displayed by them, scientific and
practical significance.

1. MATERIAL AND METHODS

The described scientific problem relates to the researches aimed at formation of the
general theory of criminalistics that reflects the current level of development of this
area of legal knowledge and belongs to the most important areas of criminalistics
doctrine.

In order to achieve described goal, the author used the complex of general scien-
tific and special methods of scientific knowledge. Thus, the use of dialectic and his-
torical method of knowledge has allowed researching the evolution of scientific ap-
proaches to the formation of the general theory of criminalistics and its structural ele-
ments. The comparative method has created a possibility to demonstrate the difference
between the general theory of criminology and private criminalistics theories, to deter-
mine approaches to its creation and realisation, to prove that the ratio of the subordina-
tion of the whole and the part existing between the subject of the general theory of
criminalistics and private criminalistics doctrines is the criteria, which let relate certain
theoretical structure to the theory of a certain level.

The use of Aristotelian method and system-structural approach allowed to classify
private criminalistics doctrines depends on various degrees of development and gener-
alisation of the elements of the object of cognition displayed by them, scientific and
practical significance and to propose in the structure of the general theory to highlight
criminalistics doctrines of general scientific and separately scientific level. The analy-
sis method has provided the generalisation of accumulated theoretical knowledge re-
garding the understanding of the general theory of criminology and private criminalis-
tics doctrine, approaches to their formation and realisation.

@
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2. RESULTS AND DISCUSSION

2.1 The formation of the general theory of criminalistics and its structure

Basing on the ideas of science studies regarding the fact that any theory must meet
requirements of validity (to make assumptions, based on limited information, re-
garding fundamentally new facts or about the future state of studied objects), cer-
tainty (to describe results of research using terms of this theory), reasonableness (to
set rational relations between certain ideas of theory), consistency (inside and with
findings) [2]., R. S. Belkin highlighted such features of the general theory of crimi-
nalistics:

— Theory can claim to be general only if it covers the whole subject of research,
related to it in its entirety, and not only to one of its elements;

— Conception or system of conceptions that are the content of the general theory
should be related not to phenomena, but mostly to the essence of a subject of research
and to explain this essence;

— Disclosing the essence of the subject of research, the general theory should reveal
factors, which make this essence constant;

— Patterns of relations or connections of phenomena, i.e. patterns of the process,
research of which is the purpose of this area of scientific knowledge.

— The general theory must be based on the principles of the theory of reflection that
matters the scientific outlook and reflect the "dialectic of things" as the basis of the
"dialectic of the idea", and not on the contrary;

— The general theory must be a closed conceptual system, elements of which are
closely linked and organically interwoven with each other [1].

Despite a rather unequivocal understanding of the essence of the general theory,
scholars have different views regarding the definition of its structure and elemental
composition. Moreover, the complication of the problem necessitates researching it
repeatedly, reconsideration of own views. Thus, R. S. Belkin firstly highlighted the
following basic elements of the general theory of criminalistics:

1) Introduction to the general theory of criminalistics (scientific part of the gen-
eral theory — the subject of science, its task, principles, laws of development and place
in the system of scientific knowledge);

2) Private criminalistics doctrines (theories): the doctrine about the mechanism of
crime, theory of criminal identification; theory of criminal diagnostics, criminalistics
doctrine about indicators, doctrine about patterns of information about crime and its
participants, about patterns of work with evidence, about crime, commitment and con-
cealment of crime, etc. In the author’s opinion, along with the developed criminalistics
doctrines less developed and barely described should be highlighted as well;

3) Doctrines about criminalistics methods — methodology of criminalistics in the
narrow sense of this notion;

4) Doctrines about language of criminalistics — system of notions and definitions
that are used in criminalistics;
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5) Systematics of criminalistics — the principles of dividing of criminalistics knowl-
edge into branches of science, from the system of criminalistics science in general,
system of its branches and until private criminalistics systems and classifications [3].

Analyzing the suggested structure of the general theory of criminalistics, it is dif-
ficult not to notice that there is certain combination of different stages of generalisation
of theoretical constructions; in particular, the doctrine of methods, the language,
criminalistics systematics should relate to the theories of general scientific orientation,
while the doctrine of the mechanism of crime, about patterns of information about crime
and its participants, about patterns of work with evidence — to private scientific theories.
The conception suggested by Belkin did not fully meet the criteria for this distinction
of the general and private theories as whole and part, on which the author apparently
also drew attention, because in following works he made the appropriate corrections.
In the recent work of the "Course of Criminalistics" R. S. Belkin suggests a wider
structure of the general theory of criminalistics, to the elements of which he includes:

1) The ideas, in which the idea of the subject of criminalistics is formed, its task,
purpose and place in the system of scientific knowledge, the concept and content of its
general theory (the first section — the introduction to the general theory of criminology).

2) The ideas that reflect the objective patterns of the crime mechanism in the aspect
of criminology.

3) The ideas that reflect the objective patterns of information about a crime and
criminal, patterns of gathering, evaluation and use of evidence, and that are the basis
for the development of criminalistics means, methods and recommendations on the use
of evidence in the practice of crime control, which are divided into four sections:

a) Criminalistics doctrine about patterns of information about a crime and criminal;

b) Criminalistics doctrine about patterns of gathering evidence;

¢) Criminalistics doctrine about evaluation and use of evidence.

The system of private criminalistics doctrines about skills, commitment and con-
cealment of crime; about the mechanism of marking formation; signs; fixation of evi-
dence; about criminalistics registration; search; versions and investigation planning;
general principles of the methodology of criminalistics expert research; causality;
identification; forecasting, etc. The composition of the structure concludes with the
doctrines of methods and language and criminalistics systematics, which make up three
separate sections [1].

This architectonics of the general theory of criminology, of course, was a certain
step forward and differed from the proposed designs in both form and content. How-
ever, it also has flaws. Firstly, trying to avoid previous mistakes, R. S. Belkin deduces
from the system of private criminalistics theories the doctrine of the mechanism of the
crime, although he calls it "the ideas that reflect the objective laws in the mechanism
of crime in the aspect of criminology," that is hardly to consider more accurate. Besides
from the gnosiological and epistemological perspective, it is not really correct to men-
L ]
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tion “doctrines of patterns” because doctrine (theory) is system of knowledge about
certain groups of patterns of objective reality. In this regard, it is more expedient to
speak of "criminalistics theory of crime", " criminalistics theory of crime knowledge",
the subject of investigation of which will be the patterns of information of crime and
offender, as well as patterns of gathering, study, evaluation and use of evidence. The
results of the knowledge of the listed patterns are the basis of the formation and im-
provement of other private doctrines of a certain orientation, for example, doctrines of
the version and planning, fixation of evidence, investigating situations, etc., and for the
development of forensic means, techniques and recommendations in order to optimise
the process of detection and investigation of a particular crime. Secondly, it is not
completely understandable what three independent sections regarding doctrines of
methods, language and criminalistics systematics were mentioned and where these
sections’ place in the system of criminalistics.

Ideas of M. V. Saltevskiy regarding this issues are close to the position of Belkin.
Saltevskiy relates to the most important in the criminalistics doctrines the following:

1. Doctrine about patterns: a) mechanism of a crime commitment; b) occurrence
of information, its sources about a crime and its participants; ¢) gathering and use of
criminalistics information in proof.

2. Private criminalistics doctrines (theories) about: skills; features and character-
istics; way of committing a crime; versions and planning (versioning); trace formation
mechanism; systematization and registration of criminalistics sources of information;
gathering, storage, processing and automated use of information; identification and
grouping.

The list of private criminalistics doctrines (theories), as author emphasises, is chang-
ing with the development of science of criminalistics, depending on the needs of the
practice of crime control, therefore the list is approximate [4].

Z. 1. Kirsanov suggested the peculiar structure of the general theory of criminology,
in which certain criminalistics theories are differentiated into two levels: those, which
are elements of the general theory and those, which are studied in the different branch-
es of criminalistics. He related to the first the doctrine about the mechanism of crime
and its reflection; the doctrine about organisation of activity regarding detection, pre-
vention and revealing of crimes and the doctrine of general methods of criminology
[5]. A. V. Ischenko divides theories into fundamental (general) and applied. If theo-
retical structures affect the development of the whole science, are being used in all its
components, then they are considered as applied. Fundamental theories are the general
theory of criminology; the doctrine of the development of forensic science; the doctrine
of the principles of criminology; the doctrine about methods; the doctrine of the subject;
the doctrine of language; criminalistics theory of causality; criminalistics theory about
the mechanism of trace formation; criminalistics theory of the sign; criminalistics
theory of organisation of work with proofs; the theory of criminalistics cybernetics and
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others [6]. O. Yu. Golovin came to the conclusion that the most acceptable structure of
the general theory of criminology is as science-based foundations of criminalistics;
methodological foundations of criminalistics; system of separate criminalistics theories
(doctrines) [7]. O. O. Eksarhopulo in the structure of the general theory of criminalistics
highlights three sections: theoretical foundations of criminalistics science, criminalistics
theories of crime, criminalistics theory of knowledge of the event of a crime in the
process of its revealing, investigation and prevention [8; 9]. V. S. Mitrichev suggested
in the theory of criminalistics such groups of doctrines: general doctrines, general teach-
ings, that is, those which are the theoretical foundations of science in whole or of its
separate sections, and individual doctrines, which are the scientific basis of existing
areas of criminalistics activity [10]. V. O. Obraztsov also excludes from the general
theory private criminalistics theories, distinguishing in the criminalistics system two
components: the general part — the general theory and a special part — a collection of
private doctrines and theories [11; 12].

The listed ideas, but certainly, not all among those, which described in criminal-
istics literature concerning the system of criminalistics in general and its general
theory in particular, suggest that this problem remains one of the most controversial
science studies problems. In this connection it seems expedient to highlight certain
thoughts, which must be taken into account in the realisation of the systematization of
forensic knowledge. Firstly, differentiation of theoretical structures into general and
private conditioned, primarily, by the degree of generalisation of the elements of the
object of cognition displayed by them, wherein the degree is either criminalistics sci-
ence or event of crime or activity concerning crime investigation. Secondly, theory
can claim to be general only if it covers the whole subject of research, related to it in
its entirety, and not only to one of its elements. Thirdly, the general theory itself as a
section of criminalistics science is the systematic formation, which includes both
theories of the theory of general scientific level, as well as private scientific theories.
Analyses of nature and features of existing intertheoretical connection let to make the
conclusion that the horizontal interconnection manifests itself mostly between the
theories of general scientific level, and the vertical interconnection is more specific to
the system of private scientific theories (doctrines): the theory of criminalistics iden-
tification — the theory of trasal identification — the theory of fingerprint identification.
At the same time, the ratio of the subordination of the whole and the part existing
between the subject of the general theory of criminalistics and private criminalistics
doctrines is the criteria, which let relate certain theoretical structure to the theory of a
certain level.

2.2 The formation of private criminalistics doctrines (theories)

The theoretical basis of criminalistics is continuously modifying, by theories of
varying degrees of maturity, of scientific and practical significance are being added.
For today it can be stated that criminalistics the same as any other science is the
L ]
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system of theories, because “only being the system of theories, science is able to
explain different phenomena and correlations at present and to predict the course of
development in the future” [13]. In particular, development of criminalistics doc-
trine of the victim [14], criminalistics classification of crimes [15], criminalistics
theory of temporary connections and relations in the investigation of crimes [16],
criminalistics theory of investigative situations [17], criminalistics characterisation
of crimes [18], etc. can be considered complete. Serious steps have been taken to
create a theory of criminalistics object [19], criminalistics theory of causality [20],
forecasting [21; 22] and so on.

At the same time, applications and statements about already formed or other new
theory or necessity of creation of one have to be maximally reasoned given that not all
theoretical constructions can claim to be private scientific theories. In such way, Ob-
raztsov suggests to create ““ “general” (italics by us — V. Z.) criminalistics theory of
interaction, scientific and practical need of which has been felt more clear” [23]. It
seems that such situation is partly connected with the rather free interpretation.

This situation is partly due to the rather free interpretation of the largely controver-
sial thesis of R. S. Belkin that "the system reserve (meaning individual theories — V. Z.)
is consisted from private theoretical constructions or sets of such constructions, the
consolidation degree of which may be evaluated differently by different researchers.
The recognition or denial of such set by private criminalistics depends on such evalu-
ation"[24].

The mentioned approach does not contribute to problems solutions, but, on the
contrary, generates unnecessary discussions. All innovations claimed to be “private
criminalistics doctrine (theory)” should meet the criteria, which has been developed or
being developed in the criminalistics. Neglecting these criteria leads to a purely subjec-
tive, sometimes without sufficient scientific argumentation, evaluation of the results of
a scientific research, to an artificial mechanical transfer into the general theory of such
theoretical constructions, which were granted the status of private criminalistics theory
by will of one or another scientist. “The theory of criminalistics programming expert
and creative systems” [25], “the theory of complicated direct knowledge”, “the theory
of recognition” [26], “criminalistics ordology” [27] and others can fall into the catego-
ry of doubtful theoretical constructions.

The process of determining the criteria, according to which it is expedient to
evaluate one or another theoretical construction basing on whether there are indicators
of doctrine (theory), have just started. Thus, R. S. Belkin highlights among such cri-
teria, primarily, the general principles of formation and the reasonableness of conclu-
sions [24]. Besides, each private criminalistics doctrine (theory) must have object,
subject and methods of research, disclose the content and nature of relationships with
other doctrines (theories), determine a purpose, a task, functions and a place in the
system of criminalistics, be based on certain scientific hypotheses, have needed em-
pirical foundation, and a corresponding degree of consolidation, which makes it pos-
@

105



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

sible to identify certain patterns that complement, clarify the subject of science of
criminology in general.

The oranisation of criminalistics (doctrines) included in the structure of the gen-
eral theory of criminology should be made taking into account the following ideas:

— there are relations of subordination of the whole and the part between the subjects
of the general theory of criminology and certain forensic students (theories);

— every private criminalistics doctrine (theory) supplements and specifies the
subjects of criminalistics science, researching only a limited circle of patterns among
those, which criminalistics studies in general. Ye. 1. Zuev pointed out that private
criminalistics doctrines "clarify the general theory of criminology, complement it with
new data" [28];

— nature of patterns, which are studied by each of created criminalistics doctrines
(theories), conditions the order of their division.

Given the above, it is considered expedient to highlight two levels of private doc-
trines in the structure of the general theory of criminology: 1) criminalistics doctrines
(theories) of the general scientific level covering science-related problems of the object,
subject, methods, sphere of research, system, nature, conceptual apparatus and the
categories of criminalistics (the language of criminology), its inter-scientific connections
and the place in the system of scientific knowledge, history of development and the
present state; 2) criminalistics doctrines (theories) of a private scientific level relating
to the study of the patterns that are part of the subject of criminology, reveal its essence
and specifics.

Patterns are revealed and formed on the theoretical level basing on data of empiri-
cal research. The subject of criminalistics in a general sense is the system of intercon-
nected patterns of two levels: 1) patterns of occurrence, existence and disappearance
of information about the mechanism of a crime (functional side of criminal activity)
and its consequences (traces); 2) patterns of receiving, researching, evaluation and use
of information about the mechanism of crime and its consequences (traces) in the pro-
cess of proof.

Basing on the ideas mentioned above criminalistics doctrines (theories) of private
scientific level may be divided into following groups:

1. Criminalistics doctrines (theories) about mechanism of crime:

— Criminalistics doctrine about the mechanism of crime;

— Criminalistics doctrine about the mechanism of trace formation;

— Criminalistics doctrine about features;

— Criminalistics doctrine about skills;

— Criminalistics victimology;

— Criminalistics homology (doctrine about criminal identity);

— Criminalistics doctrine about time relations and connections;

— Criminalistics classification of crimes;

— Criminalistics characteristics of crimes, etc.
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2. Criminalistics doctrines (theories) of knowledge of the mechanism of crime

— Theory of criminalistics identification;

— Criminalistics theory of forecasting;

— Criminalistics doctrine about the version;

— Criminalistics theory of planning and organization of investigation;

— Criminalistics theory of fixation of evidence information;

— Criminalistics theory of causality;

— Criminalistics theory of tactical operations;

— Criminalistics doctrine about criminal registration, etc.

The given list of private criminalistics doctrines (theories) is not exhausted and
final, because these doctrines are constantly developing, and changes of their system,
according to N. I. Klimenko, are caused by such factors: a) occurrence of a certain need
in the practice of crime control; b) the development of related branches of knowledge
and their integration or differentiation; c) the development of the general theory of
criminalistics as a result of penetration in the essence of the subject of science; d) the
development of the private criminalistics doctrines (theories), changes of connections
and relations between them [29].

CONCLUSIONS

The general theory of the criminalistics as the system of the main ideas of this area
of knowledge, which covers maximally full reflection of the subject of science, its
conceptions, categories, definitions, methods in a certain relations and intermedia-
tions, constantly develops. Fundamental ideas that are the foundation of the general
theory are being updated and improved. The formation of the general theory reflects
the current level of the development of the science of criminalistics.

The component and the core of the general theory of criminalistics is private crimi-
nalistics doctrines (theories) that precede it or, on the contrary, arise along with it and
research only limited circle of the patterns of the objective reality among those, which
criminalistics studies in whole. Every private criminological doctrine (theory) must have
its own object, subject and methods of research, reveal the content and nature of relations
with other theories (theories), determine the purpose, tasks, functions and place in the
criminalistics system, be based on a certain scientific hypothesis, have the necessary
empirical foundation, as well as the corresponding degree of consolidation, which makes
it possible to identify certain patterns that supplement, clarify the subject of science of
criminology in general. Only if they meet these requirements, private theoretical con-
structions can acquire the status of private criminalistics doctrine (theory).

In the structure of the general theory of criminalistics, it is expedient to highlight
two private doctrines: 1) criminalistics doctrines (theories) of general scientific level
covering science-related problems of the object, subject, methods, sphere of research,
system, nature, conceptual apparatus and the categories of criminalistics (the language
of criminology), its inter-scientific connections and the place in the system of scien-
@
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tific knowledge, history of development and the present state; 2) criminalistics doctrines
(theories) of a private scientific level relating to the study of the patterns that are part
of the subject of criminology, reveal its essence and specifics.
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Oxena Borogumupisna 3inuenko

Kageapa mixcraposrozo npusammozo npasa ma nopisHsaAbHOZ0 NPABOSHABCMBA
Hauionanvnuii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Xapxis, Yxkpaina

OCOBAHMBOCTI CTATYCY ITPE3SHUJAEHTA
B APABCbKHX PECITYBAIKAX (ITOPIBHAABHHUH AHAAIS)

Anorauisi. Cmamms npucesiuena 00cniodicentio cneyugiku cmamycy npe3udeHma 6 pizHux
apabcokux pecnyonixax. Hogusny 0anozo 0ocniodcents cknadae 6uOLNeHHs. i 2pYny8aHHs GU3HA-
YALHUX 0COOIUBOCTEL CIMAMYCY NPe3UOeHMI8 8 ApadCbKUX pecnyonikax 3a ix pisHUxX munie.
B pobomi ecmarosnena nomimna meHoeHyis NOCHYROBUX 3MIH KOHCIMUNYYIl ma pecnyonikancoKoi
¢opmu npasninna apabcvkux depocas, K 8i00Y8aAOMbCs N0 MUCKOM 2100a1i3aYiliIHO20 NPo-
yecy ma nooiil «apabcvkoi sechuy. Koncmumyyii apadbcvkux pecnyoniik nepeddoauaroms yvomupu
PI3HOGUOU PeCnYONIKAHCLKO20 NPAGIIHHA, 8 AKUX NPE3UOeHMU MAlOmb PI3HULL CIMamyc ma pisHull
00¢512 NOBHOBAMMCEHD: CYNEPNPE3UOCHMCHKY PeCnyOIIKY, NPe3sUuOeHmcvKy pecnyoniKy, npe3udeHm-
CLKO-NAPIAMEHMCHKY PecnyOniKy | napaamenmcbKo-npe3udeHmcvKy pecnyoniky. B apabcvrux
Oepoicasax cmamyc npe3sudeHma Hepo3pUsHO 83AEMON08 A3aHull i3 popmoro npaguinis. Aemop
00600UMb, WO 8 APAOCLKUX 0ePHCABAX CINANTYC NPE3UOEHMA HEPOSPUBHO 83AEMONOS A3AHULL i3
@opmoro npasninna. Cynepnpe3udenmcvka popma pecnyOnikancbko2o npasiintsa Qakmuyno
CKNA0AE He3aNedHCHY, HEKOHMPOIbOBAHY HA NPAKMUYT 3AKOHOOASY0I0 A0 CYO08OI0 INKAMU 614~
Ou cucmenmy npaguinHs 3 2inepmpoghosanumu NPe3UOeHMCbKUMU NOGHOBANCEHHAMU. [Ipe3udenm-
CcbKa pecnyOika Xapakmepuszyemucs NepCoHiQhiKOBAHICMIO THCMUMYmy npe3udeHma, y aKii
271a8a 0epAHCABU OYOTIOE BUKOHABYY 61140V, d YPsa0 Hece 8I0N08I0ANbHICHb MINbKU neped npe3u-
Oenmonm. I nasa depcasit i3 npe3udeHmcbKor Gopmoro pecnyoiiKaHCbKo2o NPAasIiHHA NOTIMUY-
HO He 36imye nepeo HCOOHUM OP2aAHOM. B npe3udeHmcbko-napiameHmcbKux pecnyOnikax ocHO8HUL
006512 N0GHOGAICEND ) Chepi BUKOHABUOT 61a0U HANEIHCUMb NPE3UOEHMY, Y NAPAAMEHMCLKO-Npe-
3UOEHMCHKUX PeCNYOIKAX 00Cs2 NOBHOBAICEHb NPE3UOCHMA 3HAYHO MeHUULL, 8I0N0GIOHI NOBHO-
BADICEHHST KOHYESHMPYIOMbCA 8 PYKax npem ep-minicmpa. Y yiti cucmemi 3axiadeno mexamizm
CYMMEBO20 NOM SAKULEHHS 81ACMUBUX NAPIAMEHNCHKIT | NPe3u0eHMCbKil popmam pecnyonikan-
CbK020 NPAGIIHHS HeQOMIKI8: Olisl Nepuioi — HeCmabibHOCMI YPsi0y, YACMUX YPIOOGUX KPU3 Ul
8I0CMABOK, 0711 OPY20i — CXUNLHOCME 00 HAOMIPHOL NepCOHANIZAYIl 0epICABHOT 61A0U, 3ATIeHCHOC-
mi 6i0 ocobu npezudenma ma it y3ypnayii.

KurouoBi ci1ioBa: npenctaBHUK, apaOChKi pecnyOitikuy, popma mnpasiiHHs, pedepeHIyM.

Olena V. Zinchenko

Department of International Private Law and Comparative Law

Yaroslav Mudryi National Law University
Kharkiv, Ukraine

FEATURES OF THE PRESIDENT STATUS
IN THE ARAB REPUBLICS (COMPARATIVE ANALYSIS)
Abstract. The article is devoted to the study of the specificity of the president status in a variety

of Arab republics. There is a marked tendency for gradual changes in the constitutions and
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republican forms of government form Arab states, which are under pressure of globalization
process and work of “Arab spring”. The author argues that, in Arab states status of a president
indissoluble linked with the form of government. Super-presidential form of the republican
governing body is virtually independent, in practice, the governing system of the legislative or
Judicial branches of power with hypertrophied presidential rights. The presidential republic is
characterized by the personification of the president's institution, in which the head of state
heads the executive power, and the government only bears responsibility before the president.
The head of state with a presidential form of republican rule does not report politically to any
institution. In presidential-parliamentary republics the main volume powers in the field of ex-
ecutive power belongs to the president, in the parliamentary-presidential republics the volume
of powers of the president is much smaller, the respective powers are concentrated in the hands
of the prime minister. In this system, the mechanism of renewal of its own parliamentary and
presidential forms of disadvantages is laid down: for the first one — the instability of the order,
the share of government crises and interest, for others — the situations preceding the personal-
ization of state power; the personal president and his usurpation.

Keywords: representativ, Near East, form of governing, referendum.

INTRODUCTION

The head of state has always been of interest to researchers who paid attention to the
people’s ruler since the days of ancient Greece, when they considered the question of
ethical obligations (Plato, Aristotle). In the Middle Ages, the question of the status of
the ruler was raised up more often (M. Padua, N. Machiavelli, Ilarion, V. Monomah).
For the first time the term "president" has appeared in the XVIII century at the same
time as the introduction of the corresponding post in the USA. As for the research
of the president institute, they appeared much later (M. Marchenko, M. Sakha-
rov, G. Degtyev, I. Khutinayev, V. A Veryanov, V. Godovanets, V. Zhuravsky,
V. Kravchenko, O. Lysenko, V. Malinovsky, M. Savchin, S. Seryogina, Yu Todig,
V. Pogorilko, V. Shapoval and others ). Today, there is a lack of necessary attention
of scholars to the problem of the president status in the Arab republics. Actually, this
problem is very important given the fact that processes and events occur in the coun-
tries of the Middle East pose a potential threat to stability not only in the region but
also in the whole world [1]. The domestic researchers studied the essence of the legal
systems of the Arab countries (X. Behruz, P. Bowsunovsky, M. Burlatsky, V. Kolis-
nik, D. Lukyanov, 1. Protsyuk, P. Rabinovich, Yu. Todika Yu Shemshuchenko and
others). However, the features of the president status of the mentioned states were
not the purpose of their researches and they did not conduct a comparative analysis.
Due to the intensity and contradiction of the functioning tendencies and peculiari-
ties of the evolution of the Arab republics in the second half of the 20th century — the
beginning of the 21st century the problem remains relevant. The acuteness of the prob-
lems that caused "Arab Spring" and largely remained unresolved, necessitates the
prevention of possible unwanted incidents and conflicts, and emphasizes the relevance
of the meticulous research.
@

111



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

The purpose of the article is to identify the features and status of the president in
various forms of the republican system of the Arab States, to establish the characteris-
tic features inherent to all four groups of states.

The novelty of this study is in selection and to grouping of the defining features of
the status of presidents in the Arab republics by their different types. The material of
the article is valuable to comparatists, researchers of the Arab states, teachers of the
discipline "Comparative Law", students of the specialty "International Law" and espe-
cially masters who attend additional advanced courses of practical "Comparative Law".

1. MATERIALS AND METHODS

In an effort to explore the legal status of the presidents of the Arab republics, the
author applied various theoretical methods. First of all, based on legislative and
structural and integrate approach the above-mentioned states were analyzed, and that
made it possible to define inherent in each fundamental characteristics, which deter-
mine the status of Arab presidents and their form of government. The main method
was a comparative analysis of the subject of research, which is the core of achieving
the purpose of the article. Its application has provided a determination of features of
the president's powers in the Arab Republic four groups — super, presidential, presi-
dential-parliamentary and parliamentary-presidential. Consideration of the president
status of the Arab republics as one-line units contributed to the systematic method,
according to which the problem of research was formulated. The principles of retro-
spective analysis, historicism and determinism ensured the establishment of causal
relationships between Arab Spring processes in the investigated states and the adop-
tion of new constitutions or substantial changes in the content of the "old" Basic
Laws. The striving for objectivity in the presentation of the material is aimed to
avoid the traditional in the Soviet studies assessments of bourgeois constitutions,
parliamentary, distribution of branches of power, events and facts, but to ensure their
impartial consideration.

The principle of analogy played an important role in solving the problem, the es-
sence of which is to establish among the twelve Arab republics four the brightest
models of the governance with a specific president status and the accession to each of
them the corresponding among the last eight units. It is this principle that ensures the
optimal length of the article by analyzing the twelve sources and the combination of
the Arab republican states into four groups on the basis of identifying their fundamen-
tal features; in particular, that the Algerian People's Democratic Republic, the Republic
of the Sudan, the Syrian Arab Republic, the Union of Comoros are the super presiden-
tial republics; the Arab Republic of Egypt, the Islamic Republic of Mauritania, the
Republic of Djibouti, the Republic of Tunisia — the presidential republics; Republic of
Yemen — the presidential-parliamentary and Lebanon, the Republic of Iraq and the
Somali Democratic Republic — the parliamentary-presidential republic.
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2. RESULTS AND DISCUSSION
2.1 Features of the status of presidents of Arab super presidential republics

On November 19, 1976, the Constitution of the People's Democratic Republic of
Algeria was adopted; on November 3, 1988, February 23, 1989, November 28, 1996
amended and supplemented, and on December 7, 1996 approved by the referendum.
In accordance with its provisions, the President of the Republic may directly to carry
out the will of the people (art. 6-7) [2]. The President of the Republic is the head of
state, embodies the unity of the nation, he is the guarantor of the Constitution and the
representative of the state inside and abroad and directly appeals to the nation. He is
elected by universal suffrage, direct and secret vote and exercises the highest author-
ity within the limits established by the Constitution (art. 70—72) [2]. To be elected
President of the Republic, the candidate must: have only Algerian citizenship and
origin; be a Muslim; be at least 40 years old on election day; enjoy all civil and po-
litical freedoms; provide certificate that the candidate's wife is a citizen of Algeria;
confirm participation in the revolution of November 1, 1954 for candidates born be-
fore 1942; confirm the non-participation of parents of a candidate who was born af-
ter July 1942 in acts hostile to the revolution of November 1, 1954; provide a public
declaration on their movable and immovable property in Algeria and beyond; other
statutory conditions (art. 73) [2].

The term of the president's mandate is five years with only one reelection. He enters
the post after the oath "before the people in the presence of all the higher authorities of
the nation" (art. 74-76) [2]. The President is the supreme commander of the armed
forces, the Minister of Defense, defines and conducts the foreign policy of the country,
presides over the Council of Ministers, appoints and dismisses the head of government,
issues presidential decrees, has the right to pardon, delay and mitigate the punishment,
may appeal to the people for using a referendum on any issue of national importance,
concludes and ratifies international treaties, confer awards and honorary symbols of the
state. He appoints civilian and military positions provided for by the Constitution,
members of the government, the head of the State Council, the Secretary General of
the Government, the Governor of the Bank of Algeria, judges, heads of security agen-
cies, etc (art. 77-78) [2].

The Head of Government presents his program for consideration to the National
People's Assembly, in case of disapproval, he applies to the President of the Republic
for his resignation. The president appoints a new head under the same procedures. Art. 87
of the Constitution states that the President of the Republic "in no case can delegate the
authority to appoint the head of government and members of government, as well as
heads and members of constitutional institutions, for whom no other form of appoint-
ment is provided for by the Constitution". At the same time, he cannot delegate the
authority to "resort to a referendum, dissolve the National People's Assembly, make
decisions on holding early parliamentary elections" and carry out the measures pro-
@
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vided for in art. 77, 78, 91, 93-95, 97, 124, 126, 127 and 128 of the Constitution [2]. In
case of extreme necessity at the session of the High Council of Security, after consult-
ing with the Head of the National People's Assembly and Head of the Council of the
Nation, the President of the Republic declares an emergency or siege condition for a
specified period and applies all necessary measures to normalize the situation. The term
of emergency or siege status may be extended only with the approval of the parliament
at the meeting of its two chambers. Organic law determines the situation associated
with the emergency or the siege status. The state of emergency allows the President of
the Republic to apply exceptional measures in the interests of preserving the independ-
ence of the country and protecting state institutions. At the meeting of the Council of
Ministers, with the consent of the High Security Council, after consulting the head of
the National People's Assembly and the head of the Council of the Nation, the President
of the Republic proclaims the state of war in the case of actual or direct threatening
aggression. During the period of the martial law, the Constitution is suspended, the
President of the Republic exercises his powers. If the mandate of the President ends,
he legally continues until the end of the war (art. 91-93, 95-96) [2].

One-third of the members of the Council of the Nation are appointed by the Presi-
dent of the Republic among the prominent figures of science, culture, professional,
economic and social sphere. The number of members of the chambers should be the
same (art. 98, 99, 101) [2]. On the initiative of the President of the Republic, the parlia-
ment may be convened for an extraordinary session, as well as on the initiative of the
head of government or two thirds of the members of the National Assembly. Legislative
initiative belongs to the head of government and deputies. The President of the Repub-
lic may send a message to Parliament. After consulting the head of the National As-
sembly, the head of the National Council and the head of government, the President of
the Republic may decide to dissolve the National People's Assembly or appoint an-
other parliamentary election. Members of the parliament have the right to ask the
government for urgent issues, and parliamentary committees — to hear members of the
government (art. 128, 129, 133) [2].

The Supreme Judicial Council is headed by the President of the Republic and makes
a decision on the appointment, transfer and service of judges. The Supreme State Court
examines acts that may be qualified as treason of the President of the Republic, as well
as crimes committed by the head of government in the course of performing their func-
tions (art. 153, 154, 155, 158) [2].

The Constitutional Council consists of nine members, three of whom are appointed
by the President of the Republic, including the head, two elected by the National Peo-
ple's Assembly, two by the National Council, and one by the State Council. The Con-
stitutional Council for the submission of the President of the Republic mandatory ex-
presses his opinion on the compliance of organic laws to the Constitution after their
adoption by the Parliament. The President of the Republic, the head of the National
People’s Assembly or the head of the National Council, convenes the Constitutional

Council. If the Constitutional Council decides that any legislative or regulatory resolu-
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tion is contrary to the Constitution, they shall cease to have effect from the moment the
decision of the Council is made. The reporting court, which is entrusted with the control
of the finances of territorial teams and state institutions, makes an annual report to the
President of the Republic (art. 165, 166, 169, 170) [2]. Under the President of the Re-
public, the Supreme Islamic Council acts, whose functions include promoting and
encouraging the development of ijtihad, expressing opinions on the issues that are
entrusted to it in terms of their compliance with religious requirements, and submitting
to the President of the Republic a regular report on their activities. The Supreme Is-
lamic Council consists of fifteen members. The President of the Republic appoints its
head choosing among national figures with a high level of competence in various fields
of science. Under the leadership of the President the High Security Council is being
created, which is intended to express the President’s opinion on national security is-
sues. The forms of organization and activities of the High Council for Security are
determined by the President of the Republic (art. 171-173) [2].

The decision to revise the Constitution is taken by the President, put to the vote at
the National People's Assembly, and then on a referendum. The President of the Re-
public puts the decision of the latter into effect. The law on revision of the Constitution
rejected by the people loses its force and cannot be re-passed to a referendum during
the period of the parliamentary activity. In the event that, on the basis of the reasoned
opinion of the Constitutional Council, the bill on the amendment of the Constitution
does not in any way violate the basic principles of the Algerian society, the rights and
freedoms of the individual and citizen, in no way affects the existing system of power
and institutions, the President of the Republic may enter into force a law on change The
Constitution without putting it on a national referendum, provided it is approved by
three quarters of the members of the two chambers of parliament (art. 174—176) [2].
The President of the Republic enacts the amendments to the Constitution approved by
the people (art. 182) [2].

Thus, the powers of President of the Algerian People's Democratic Republic, Head
of State, Minister of Defense, Chief of the armed forces of the country have the right
of direct appeal to the people through a referendum to resolve the issue of national
importance, appointment and dismissal of the government and other senior officials of
member the upper chamber, members of the High Security Council, members of the
Constitutional Council, the Supreme Islamic Council, the conclusion and ratification
of international treaties, the implementation of legislative functions via the decrees, the
declaration of emergency or siege status, and the initiation of amendments to the Con-
stitution have a wide list and a crucial nature, also give grounds for qualifying the form
of government of Algeria as a super presidential republic (in the words of P. Bovsu-
novsky — over presidential) [3]. Similar determinations of the powers of the head of
state (analogous status) contain the constitution of the Comoros, Syria and the Sudan,
which also gives grounds to include their form of government in the number of super
presidential republics [4; 5; 6].
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2.2 Features of the status of presidents of the Arab presidential republics

Arab Republic of Egypt had the Constitutions of 1971 (changed and supplemented
in 1980, 2005, 2007, 2011yy.), in 2012, and in 2014 yy. Basic Law was approved,
according to which the executive branch headed by the President of the Republic,
who is both head of state, independently issues orders that have the force of law (art.
139, 156) [7]. A candidate for the post of President of the Republic must be a citizen
of Egypt, born of Egyptian citizens, have no other nationality, use civil and political
rights, have performed a military duty, be at the age of forty years. The President of
the Republic is elected by direct universal suffrage for four years (art. 140-142) [7].
The President of the Republic appoints the Prime Minister, obliges him to form a
government, with which he must determine the general policy of the state and control
its implementation. He represents the state in external relations, concludes treaties
and ratifies them after approval by the parliament. The President of the Republic is a
supreme commander of the armed forces, appoints and removes civilian and military
personnel, diplomatic representatives, after having consulted with the government,
declares a state of emergency, gives amnesty and commutes sentences, convenes a
referendum on important issues and interests of the state, results of which are man-
datory on all state authorities and society. In case of committing a grave crime or
treason, two-thirds of the members of the House of Representatives decide on the
impeachment of the President (art. 143—-157) [7].

Government members make an oath before the President of the Republic. The
President of the Republic, the Prosecutor General and the House of Representatives,
with the consent of a third of its members, may accuse the Prime Minister or the Min-
ister of crime in the course of his tenure (art. 158—162) [7]. Public prosecution is an
integral part of the judicial system. Attorney General appointed by the President of the
Republic carried out it. The President of the Republic and Parliament should present
bills on local elections to the Supreme Constitutional Court in order to determine their
compliance with the Basic Law before their promulgation.

Consequently, the President of the Republic of Egypt is elected by universal suf-
frage, appoints the Prime Minister and other members of government and exercises
executive power, the form of government is a presidential republic. Similarity of the
provisions of the Basic Laws relating to the Head of State is characteristic of Djibouti,
Mauritania and Tunisia , which illustrates that their form of government belongs to
a group of presidential republics [8; 9; 10].

2.3 Features of the status of presidents in the Arab presidential-parliamentary
republics ah

Adopted in 1991, the Constitution of Yemen, as amended in 1994 and 1999, stipu-
lates that the House of Representatives consisting of 301 deputies elected by univer-
sal suffrage for four years exercise the legislative power. Together with the mem-
bers of parliament, members of the government also own the right of legislative
L ]
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initiative (art. 75, 768, 80-81, 84) [11]. After the formation of the new government,
the Prime Minister presents the Government's Cabinet program to receive a vote
of confidence. Government members are collectively and individually responsible
for their activities to the parliament and may receive a vote of no confidence. The
President of the Republic cannot dissolve the House of Representatives prematurely,
except in the event of extraordinary circumstances, and only after a nationwide ref-
erendum on this issue (art. 85, 95, 97, 100) [11]. The executive power belongs to the
President of the Republic and the Council of Ministers. The Head of the Republic
is the President together with the Vice-President appointed by him. A candidate for
the President may be any Yemeni, not younger than 40, born of Yemenis, with full
political and civil rights, with a good character who carries out his Islamic duties
and is not prosecuted, is not married to a foreign citizen. The President of the Re-
public is elected by universal suffrage on an alternative basis for five years with the
right of only one reelection. The winner in the election takes an oath to the House
of Representatives. He materializes the will of the people, protects national unity,
the principles and goals of the revolution, is the supreme commander of the armed
forces (art. 104—111) [11].

While in office, the President cannot conduct private business. He has the following
powers: he represents the Republic on the international arena, sets the date of the par-
liamentary elections and referendum, appoints a person to form a government, issues
a decree on the composition of the Cabinet of Ministers, implements the general policy
of the state, appoints the members of the National Defense Council, signs the law, ap-
points and dismisses senior civil servants, officers of the armed forces and police, es-
tablishes military titles, makes awards, approves decrees of parliament's contracts and
agreements, declares a state of emergency and general mobilization. While the House
of Representatives on holidays, the President issues decrees with the force of law, which
are subject to approval at the next parliamentary session. He has the right to request a
report from the Council of Ministers on its activities. Without the President's approval,
the death penalty cannot be enforced. The President forms the Advisory Board of
qualified specialists. He may be accused of treason and actions that threaten the sover-
eignty of the country. The allegations should be made by half of the House of Repre-
sentatives and supported by two-thirds of the votes (art. 117-119, 122-123, 125-126)
[11].

The Council of Ministers is the Government of the Republic of Yemen and the
highest executive and administrative power of the state. The prime minister and min-
isters must meet the same requirements as members of parliament, be at least 30 years
of age, and the Prime Minister is not less than 40 years old. The Government is col-
lectively responsible for its activities before the President of the Republic and the House
of Representatives, and before joining its members take an oath to the President of the
Republic. The powers of the government include participation with the President of the
Republic in defining the common areas of domestic and foreign policy, drafting eco-
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nomic development and budget, drafting laws, approving agreements and covenants
before submitting to parliament, and implementing measures to protect the security of
the state. The President of the Republic and the House of Representatives may bring to
justice members of the government for any crime (art. 127, 129-130, 137) [11].

Since government members are collectively and individually responsible before the
House of Representatives and the President, the form of government of Yemen is defined
as a presidential-parliamentary republic.

2.4. The specifics of the status of presidents in the Arabian parliamentary-presidential
republics

The first Constitution of Iraq was adopted in 1970, which was amended by the Basic
Laws of 2000 and 2005 of the Constitution of 2005, stipulates that the bodies of the
Federal Legislature are the Council of Representatives and the Council of the Union.
The Council of Representatives is elected by a direct universal suffrage and secret
vote and is intended to represent all segments of the population. The term of office
of the Council is four years. The President of the Republic convenes the Council for
the session by his decree, which holds two sessions per year with a total duration
of eight months (art. 52, 54, 55) [12]. Council of Representatives has the following
powers: adopts federal laws; supervises activity of executive power; elects the Presi-
dent of the Republic; ratifies international treaties; approves the appointment of the
head and members of the Federal Cassation Court, the Chief Prosecutor's Office and
the head of the Department of Court Inspections; the ambassadors, the Chief of the
General Staff of the Army, and his deputies, assigns the rank of generals and higher,
the head of the intelligence service on the proposal of the Council of Ministers. The
Chamber hears the President of the Republic, on the basis of a request approved by
a majority, dismisses the President of the Republic by an absolute majority after his
condemnation for violation of the oath, the Constitution or treason by a federal court.
Members of the Council of Representatives have the right to make requests to the
Prime Minister and ministers and to express their lack of confidence. They approve
a declaration of war and the a state of emergency on the proposal of the President of
the Republic and the Prime Minister (art. 58) [12]. The Council of Representatives
may be dissolved by an absolute majority of votes on the basis of a requirement
of one third of its members or on the proposal of the Prime Minister approved by
the President of the Republic [1; 2]. The Council of the Union is a legislative body
consisted of representatives of districts and provinces. Its election and conditions of
activity are regulated by law (art. 62) [12].

The executive branch consists of the President of the Republic and the Council of
Ministers. The President of the Republic is the head of state and a symbol of national
unity. It embodies the sovereignty of the country, guarantees commitment to the Con-
stitution, protection of the independence of Iraq, unity and security of its territory. The
candidate for the President must be Iraqi at birth, meet the conditions of election and
L ]
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be not less than 40 years of age, have a good reputation, political experience, be honest,
conscientious, equitable and devoted to his homeland, not to be accused of moral crimes
(art. 63—65) [12]. The Council of Representatives elects the President of the Republic
for this position by a two-thirds majority. The president takes the same oath, with which
members of the Council of Representatives take office. The President occupies his post
for four years and can be reelected only once (art. 67-69) [12].

The President of the Republic exercises the following powers: grants clemency on
the recommendation of the Prime Minister, except for those accused of private litiga-
tion, international crimes, terrorism, financial or administrative corruption, and crimes
against individual rights; signs international treaties and agreements after their ap-
proval by the Council of Representatives; signs laws approved by the Council; convenes
newly elected Council of Representatives in session; awards orders on the recommen-
dation of the prime minister; accredits ambassadors; issues presidential decrees; ap-
proves death sentences; carries out the supreme command of the Armed Forces. The
Council of Representatives should elect a new President within 30 days of the date of
the vacancy art. (70, 72) [12]. The President of the Republic proposes a candidate for
the post of Head of Government, proposes to form the Cabinet of Ministers and prepare
a government program approved by a majority of the members of the Council of Rep-
resentatives. A candidate for the Prime Minister must meet the same requirements as a
candidate for the President of the Republic, and have a graduate degree. The same re-
quirements are for candidates for ministerial positions. The whole structure of the
government brings the same oath as the President. The Prime Minister, as a direct
representative of the executive branch, is responsible for the general policy of the state,
is the Supreme Commander of the Armed Forces, manages the work of the government
and presides at its meetings, has the right to remove ministers from office with the
consent of the Council of Representatives (art. 73-76) [12].

The Cabinet of Ministers plans and implements the general policy of the state and
develops general state plans, issues rules, instructions and decisions on implementation
of'laws. He prepares a draft state budget, a final financial report and development plans,
presents to the Council of Representatives for the approval candidates in deputy min-
isters, ambassadors and other special-ranking officials, the chief of the general staff of
the army, his deputies, generals, the director of the intelligence service and the heads
of security institutions, conducts international negotiations and signs them. The Na-
tional Intelligence Service is subordinated to the Cabinet of Ministers. The Prime
Minister and ministers are collectively and personally responsible for their activities
before the Council of Representatives. The President of the Republic holds the post of
Prime Minister in the event of its vacancy (art. 77, 78, 80, 81) [12].

The federal Supreme Court is financially and administratively independent judicial
body. It covers judges and experts of Islamic law and secular legislation, controls the
compliance with the laws of the Constitution, interprets its provisions, makes decisions
on matters arising from federal laws, conclusions, rules, instructions and procedures
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adopted by the federal authorities. This court decides on allegations against the
President of the Republic, the Prime Minister and the ministers, approves the final
results of the general parliamentary elections, resolves disputes between the federal
judiciary and the judicial authorities of regions and provinces that are not part of the
region. The decisions of the Federal Supreme Court are final and mandatory for all
authorities (art. 89-91) [12].

A. Sukharev and the authors called the form of government of Iraq a super presi-
dential republic [13], which was fully in line with reality from the perspective of the
Constitution of 1970. The Iraqi constitution of 2005 replaced the election of the Presi-
dent of the Republic by universal suffrage with the election of the parliament and
transferred a significant part of his powers to the Prime Minister and the Council of
Representatives, which gives grounds for qualifying the form of government of the
country as a parliamentary-presidential republic. According to the constitutional char-
acteristics of the powers of the Presidents of Lebanon and Somalia , who have the same
status as the President of Iraq, their forms of government are also the parliamentary-
presidential republics [14; 15].

CONCLUSIONS

Consequently, the constitutions of the Arab republics provides four different types
of republican rule in which the presidents have different status and different pow-
ers: the super presidential republic, the presidential republic, the presidential-par-
liamentary republic and the parliamentary-presidential republic. In the Arab states,
the status of the president is inextricably linked with the form of government. The
super presidential form of republican rule is actually an independent, uncontrollable
in practice by the legislative or judicial branches of power form of government, the
main point of which is hypertrophied presidential powers. In the vast majority of
cases, the super presidential republic envisages a totalitarian or, in the extreme case,
an authoritarian political regime. The Arab super presidential republics include the
Algerian People's Democratic Republic, the Republic of the Sudan, the Syrian Arab
Republic, and the Union of Comoros.

The presidential republic is characterized by the personification of the president's
institution. In it, the president heads the executive powers, independently issue decrees
having the force of law . The general sign of the relationship between the legislative
and executive power in the presidential republic is the lack of responsibility of the
government before the parliament, as it is only responsible to the president. The head
of state with a presidential form of republican rule does not report politically to any-
body. Even the procedure of impeachment is the removal of the president from the
authorities not because of the ineffectiveness of his policy, but for the commission of
a crime. The only mechanism of political responsibility of the executive power in this
case is the election. The Presidential republics are the Arab Republic of Egypt, the Is-
lamic Republic of Mauritania, the Republic of Djibouti and the Tunisian Republic.
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A mixed form of republican rule combines elements of the presidential and parlia-
mentary republics. A mixed form of republican rule is characterized by a clearly ex-
pressed bicefal system of executive power. There is a peculiar combination of elements
of parliamentary and presidential democracy. In this system, the mechanism of sub-
stantially mitigating the peculiar defects inherent to the parliamentary and presidential
forms of the republican government is laid down: for the first one — instability of the
government, frequent government crises and detentions, for the second — a tendency to
excessive personalization of state power, depending on the person of the president and
his usurpation. The mixed republics are the Presidential-parliamentary Republic of
Yemen, as well as the Republic of Lebanon, the Republic of Iraq and the Somali
Democratic Republic, which are parliamentary-presidential.

The forms of government, in which the absence or presence of legislative bodies
do not play a decisive role because the head of state — the monarch or the president —
occupies a central place in the system of government of the Arab states, is due to long-
lasting historical traditions. The constitution establishes the prerogatives of the head of
state, his decisive role in defining the state policy and in appointing and dismissing
senior civilian and military officials responsible to him. The powers of the executive
authorities are reduced to consultation and recommendations for the head of state. In
the republics, the bill before being submitted to the parliament is subject to approval
by the president; therefore, in fact, the president holds legislative powers. The upper
chambers, as a counterweight to the lower chambers, are formed from politicians loyal
to the head of state. Subordination of the opposition to the head of state is carried out
by the dissolving parliaments, the definition of electoral districts, and the reservation
of seats in the parliament by religious and ethnic minorities. All this reflects bounded
under the content of the constitution the state government and the practice of constitu-
tional regulation of social relations. The author notes that the length of the article did
not allow at least to briefly highlight the role of Islam and Sharia, as well as the sig-
nificance of historical traditions in determining or changing the forms of government
of a state that affect the status of the president.

REFERENCES

[T Orlova, T. V. (2013). Modern political history history. Kiev: Znannya.

[2] Constitutions of states (countries) of the world. (2010). The Constitution of the Algerian
People’s Democratic Republic (adopted on November 19, 1976, as amended by referendum
on November 28, 1996). Retrieved from http://worldconstitutions.ru/?p=53.

[3] Bovsunivskiy, P. V. (2012). Features of the formation of political systems and trends in
the political development of the Arab world. Actual Problems of International Relations,
111(1), 77-84.

[4] Constitutions of states (countries) of the world. (2001). Constitution of the Comoros, adop-
ted by referendum on December 23, 2001. Retrieved from http://worldconstitutions.ru/
7p=63.

[5] Constitutions of states (countries) of the world. (2012). The Constitution of the Syrian
Arab Republic of February 26, 2012. Retrieved from http://worldconstitutions.ru/?p=459.

121



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

[12]
[13]

[14]

WIPO. (2005). The interim national Constitution of the Republic of the Sudan. Retrieved
from https://wipolex.wipo.int/ru/text/241714.

Constitutions of states (countries) of the world. (2014). Constitution of the Arab Republic
of Egypt. Adopted in a referendum on January, 14 and 15, 2014. Retrieved from
http://worldconstitutions.ru/?p=1013.

Constitutions of states (countries) of the world. (2010). Constitution of Djibouti, adopted
September 4, 1992. Retrieved from http://worldconstitutions.ru/?p=58.

Constitutions of states (countries) of the world. (2010). Constitution of the Islamic Repub-
lic of Mauritania, adopted July 12, 1991. Retrieved from http://worldconstitutions.ru/?p=65.
Constitutions of states (countries) of the world. (2014). The Constitution of the Tunisian
Republic. Adopted on January 26, 2014. Retrieved from http://worldconstitutions.ru/?p=1049.
Constitutions of states (countries) of the world. (2010). Constitution of the Yemen Arab
Republic with constitutional amendments of 1994 and 1999. Retrieved from http://world-
constitutions.ru/?p=81.

Constitutions of states (countries) of the world. (2011). Constitution of the Republic of
Iraq, October 15, 2005. Retrieved from http://worldconstitutions.ru/?p=338.

Sukharev, 1. (2003). Legal systems of countries of the world. Moscow: Publishing house
NORMA.

Constitutions of states (countries) of the world. (2010). Constitution of the Lebanese Re-
public on May 23, 1926, as amended. October 17, 1927, May 8, 1929, November 9, 1943,
December 7, 1943, January 21, 1947, May 22, 1948, April 24, 1976, September 21, 1990.
Retrieved from http://worldconstitutions.ru/?p=90.

Constitutions of states (countries) of the world. (2013). Interim Constitution of the
Federal Republic of Somalia. Adopted on August 1, 2012. Retrieved from http://worldconsti-
tutions.ru/?p=777.

Olena V. Zinchenko

Doctor of Sciences (History), Associate Professor

Department of International Private Law and Comparative Law
Yaroslav Mudryi National Law University

61024, 77, Pushkinskaya Str., Kharkiv, Ukraine

Suggested Citation: Zinchenko, O. V. (2019). Features of the president status in the
Arab Republics (comparative analysis). Journal of the National Academy of Legal
Sciences of Ukraine, 26 (1), 110—122.

Submitted: 11/01/2019
Revised: 11/02/2019
Accepted: 28/03/2019

122



YIK 347.155
DOI: 10.31359/1993-0909-2019-26-1-123

Xanc loaxim pamm

Incmumym Cxigrozo npasa
Vrisepcumem mexwnoanoriii, 6isnecy ma gusaiiny
Bicmap, Himeuuuna

Aunatoniiit Borogumuposuu Kocrpy6a

Kageapa yusiavrozo npasa
IIpuxapnamcoxuii HayionarvHuii yrisepcumem imeri Bacuas Cmeganuxa
Isaro-Mparxiscok, Yepaina

IMPABOBA KAACHU®IKALIA BUAIB IHPOPMAUIT
IMMPO PI3UYHY OCOBY

Awnorauisi. [Ipoyecu suxopucmanns, nowupenns, 36epicanns ingopmayii cnpusoms 6UHUK-
HEeHHIO THopmMayiiHux npasosionocur. Tomy ochosHa mema pobomu NoA2aA€ y AHANIZE NPAGo-
601 kKiacugirayii 6uoie ingpopmayii npo Gizuuny ocody. Bemanosnerno, wjo coyianvra npasosa
Oepoicasa 30008 ’a3ana 3abe3neuumu iHopmMayiliHi npasa epoMaodsH AK Ha OMPUMAHHA 00CMY-
ny 00 ingopmayii, max i Cmoco6Ho HEPO3NOECIOONCEHHSL NeBHUX UAI6 OAHUX OJIsL 3AXUCTITY NPAG
ix enacnuxie. Aemopom 6yno cghpopmosano énacHull no2na0 Ha K1ACUpiKayilo nepcoHarbHux
danux @izuunoi ocobu 6 yuginbHomy npaei Yxpainu. Busasneno, wo npasosa npupooa nepco-
HATbHUX OAHUX PI3UUHOT 0COOU NOAAE 8 MOMY, WO OCMAHHI CKAAOAE THPOopmayis — AK CYKYN-
Hicmb gidomocmetl npo nesui nodii, seuwa, cman mowo. L inghopmayis inousioyanizye
cyb’exma npasa — Qizuuny 0cody, AKuil 6 C8010 Uep2y HANOBHIOE il negHUM 3Micmom. 3azanbHo-
gioomum € moti haxm wo Qizuuna ocoda K cyO’ eKM YUBLIbHUX NPABOBIOHOCUH MAE CYCRINbHI
i nPUPOOHI 03HAKU, AKI BNIUBAIOMb HA 11020 NPABOBULL CINAMYC I NEBHUM YUHOM IHOUBIOYANI3YIOMb
t1020. Jlo biono2iunux nepcoHarbHUxX OQHUX Ci0 8IOHECmU 8I00MOCHE PO MOpGogizionoiuni,
bioximiuni i ncuxonoeiuni osnaxu ocoou. CoyianbHi NepcoHAIbHI OAHi CKIA0aromvcs i3 6i00-
Mocmetl npo CiMetHull cmaH, pieeHb 0C8imu mowjo. 3anponoHo8aHo 6CMAHOBUMU HACHYNHY
Kracughikayiro: HOMiHaMUeHi NepcoHanbHi OaHHI i3uyHOI 0codU, AKUMU € Npi3sulye, iM s, no
OamvKosi, 0ama HapoOXHCeHHA MOwo AK 6A3UCHA YMO8a X Kiacughixayii, a maxodc sapiamug-
HI NEePCOHANbHI OaHi Qizuunol 0cobU — 0Cc8Iima, CIMelHUIl CMaH, Micye NPONCUBAHHSL MOWjo, 3d
00NOMO20I0 AKUX BCIAHOBTIOEMbCS 3MICIOBHICIb THHOpMAYIi NPpo 0cobY, O0CALAEMbCI MONC-
nueicmy wimkiwiii idenmuqbixayii inousioyyma 6 «npasosomy noniy. Ix mema nepsicno éusna-
yumu cyb 'ekma Ha niOCMasi 1o2o 3a2aibHOL Xapakmepucmuru. Bapiamueni nepconanvii 0amni
MOJACYMb HAKONUYYBAMUCS AO0 3MIHIOBAMUCS NIO 6NIUBOM 00CMABUH OIICHOCI, HANPUKIAO,
3a munynicmio yacy. Konconioyrouucs 3 HOMIHAMUBHUMU, 60HU CHPUSIOMb OOCACHEHHIO Memu
nepcoHighikayii ¢izuunoi ocoou uum 3abe3neuyemocsa 0bicozoamuicms ingpopmayii npo gizuu-
HY 0CO0).

KurouoBi cjioBa: mepcoHasbHI JaHi, JOKYMEHTOBaHA iHpOpMaIlis, OioMeTpUYHI epCoHaIbHI
JlaH1, HEeMaliHOB1 TIPABOBITHOCHHH.
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LEGAL CLASSIFICATION OF TYPES
OF INFORMATION ABOUT AN INDIVIDUAL

Abstract. The processes of use, distribution, storage of information contribute to the emergence
of information relations. Therefore, the main purpose of the research is to analyze the legal
classification of the types of information about an individual. It has been determined that the
social legal state is obliged to ensure the information rights of citizens both to gain access to
information and to non-proliferation of certain types of data in order to protect the rights of
their owners. The author has formed his own view on the classification of personal data of an
individual in the civil law of Ukraine. It is determined that the legal nature of the personal data
of an individual is that this personal data is information as a collection of information about
certain events, entities, status, etc. This information individualizes the subject of law — an indi-
vidual who, in turn, fills it with certain content.

Keywords: personal data, documented information, biometric personal data, non-property rela-
tions.

INTRODUCTION

As individualized subject of civil law an individual is constantly in civil law rela-
tions with other subjects. Such legal connection is preceded by information about
entities, events or legal status of things, with which parties intend to enter into civil
legal relations. Certain roles in the formation of legal relations between subjects of
law are also the content and flow of information about an individual, with the use of
which it is possible to create one or another legal relation.

Despite the fact that the notion of the personal data is defined in Ukrainian legisla-
tion, its content and classification need to be clarified. Thus, article 2 of Ukrainian law
“On personal data protection” states that personal data is data or collection of informa-
tion about the physical person who is identified or can be specifically identified [1]. At
the same time, this legal act does not disclose the content of such data. There are no
details of data classification about an individual (personal data) in article of law of
Ukraine “On information” [2]. It contains the open list of such information as data on
nationality, education, marital status, religious beliefs, state of health, as well as address,
date and place of birth, etc.
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Analysis of scientific researches concerning this topic also does not give a full
answer to the question about classification and content of data about an individual
(personal data). Thus, scientists such as V. Bridzhko, O. Kulinich, E. Petrov, A. Cher-
nobay paid attention to the study of the issues of the protection of the right to privacy,
the flow of personal data of an individual, but they were more focused on the organiza-
tion of the processing of personal data in the sphere of public legal relations.

At the same time, the uncertainty regarding the classification of personal data of an
individual may lead to a violation of the rights of the latter, in the case of dissemination
of data that is not included in the list established by the current legislation of Ukraine,
but significantly affect the identity of its owner. This is due to the fact that the indi-
vidual independently determines the degree of influence of the dissemination of infor-
mation about him and his spiritual state. This determines the relevance of the study of
this issue in the context of its private legal regulation.

The purpose of the article is to disclose types of information about an individual
(personal data) and create their legal classification on the basis of the established cri-
teria.

Therefore, information about an individual (personal data) is specific information
about subjective civil rights and legal obligations of a person, or his/her legal status,
which ensure the legal personification of an individual.

1. MATERIAL AND METHODS

The processes of democratization of the power relations system and the state
mechanism of Ukraine at the present stage provide the legal regulation of information
openness of state authorities and local self-government bodies. For a more detailed
study of the question, the author used a variety of theoretical methods. The analysis of
modern foreign legislation in the field of information relations allows distinguishing
the following characteristic features that provide public access to public information:

— acts that regulate public access to public information are constitutional;

— all public information with a few exceptions is accessible for media, scientific
organizations, parties, citizens;

— the list of information, which is secret, is determined by law;

— departmental specification of secret data is allowed in exceptional cases, subject
to approval by parliament;

— both citizens of the state and foreigners have access to public information;

— officials are obliged to provide information about their activities.

The method of analysis also allowed to find that the growing demand for informa-
tion leads to the dividing information activities into a separate form that results in ap-
pearing of intangible objects of legal relations. The mentioned actualizes the problem
of scientific research concerning the protection and defense of information resources
in databases, in particular in the aspect of ownership of information. Therefore, scien-
tific research includes certain sequence of actions, methods, operations, which contrib-
ute to learning of objective reality.
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Through the methodological basis there were determined basic notions that explain
scientific events and disclose patterns. The methodological basis of scientific research
means the basic, initial provisions on which it is based. There were determined pat-
terns and mechanisms of legal classifications of types of information about an indi-
vidual.

2. RESULTS AND DISCUSSION
2.1 Features of classification of property and non-property relations

With a view to hermeneutic clarity, the author equates the notions of information
about an individual, record about an individual and the notion of personal data of
an individual, because their legal sense is an individual identification. In order to
disclose the content of this data, criteria of their legal classification, we turn to legal
nature of information about an individual (personal data).

All existing in civil society relations are conventionally divided into two groups.
When implementing the first of them, the subjects interact with each other in order to
change the state of physical substance which forms the object of such relations. They
are property (alienation of property or its creation, temporal transfer of this property to
another person, etc.).

The essence of the second group is interaction of subjects without material compo-
nent of these relations. R. O. Halfina paid attention that there are such relations in law
[3]. Their sense is spiritual life of human, a purpose of which is satisfaction of physi-
ological, cultural, social needs, etc. The multifaceted nature and diversity of personal
non-property legal relations is explained by the theoretical doctrine of natural law and
disclosed by the theory of plurality of personal rights, which is currently supported by
the majority of scholars [4]. Its general meaning is that the diversity of personal non-
property interests influences the diversity of civil-law forms of mediation.

This is absolutely reasonable because the evolution of humankind conduces chang-
es, improvements or cessation of human everyday needs. They are in constant dynam-
ics. Their amount cannot be clearly regulated by the current legislation of Ukraine. The
state establishes an "open" list of general human rights and freedoms, which is not
limited to the norms of the constitutional law of Ukraine. He has a certain level of
abstraction. Consequently, the amount of personal non-property relations is not ex-
hausted. Their type classification has no sense. Only generic classification of personal
non-property rights is expedient. Its purpose is to determine inside-system patterns of
development of non-property rights, mastering the theoretical and legislative material
in their legal regulation.

Mane scientists paid attention to the matter of classification of personal non-prop-
erty relations [5; 6; 7]. The author consider expedient to adopt the classification pro-
vided by N. O. Davydova. It is based on the activities of the subject of law, aimed at
achieving the goal, which is the basis of the instrumental approach in jurisprudence that
L ]

126



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

receives a significant spread in law of the present. The initiative in applying certain
decisions is a feature that allows taking into account the instrumental approach, based
on the assessment of human choice of the implementation of the solution in its own
activities, within which this feature is able to work [4].

In such way, N. O. Davydova divides personal non-property relations into two
groups: 1. Rights that provide the natural existence of an individual (right that provides
well-being; right to liberty and security of person; right to marriage, family, care, etc.).
2. Rights that provide the social existence of an individual (the right to individualization
of citizens in society, the rights that provide the autonomy of the individual (the pri-
vacy of personal life), the rights that protect the results of intellectual activity, the rights
that contribute to the multilateral development of the individual and the expression of
his creative personality, etc.) [4].

An amount of personal non-property rights is the competence of an individual — a
subject of civil law to a certain legal behaviour in relation to the goods of immaterial
nature, which are the object of law. The consent of such goods is information about
status of things, entities or events that occur in a society and to which the subject has
a direct legal interest. For example, the rights of personal life that provide privacy
include a competence of the relevant subject to certain actions to protect them. In
particular, these are the right to have the information about private life of the human,
the savings, the protection or the promulgation. In such way, this information is indi-
cated as the connection of the object with the category of interest and the needs of the
subject.

At the same time, objects mean philosophical category that define any real or
imaginary reality, which is considered as something external in relation to a person
and becomes the subject of person’s theoretical and practical activities. If to consider
this phenomenon as a matter of law, the object is the search legal effect, the subject
of legal control, which is achieved by the content of the law (or the content of legal
relations) [8].

The presence of social or economic value strengthens the point of view that infor-
mation about certain phenomena, state or events is considered as an object of law. This
information reflects professional competence, ability to work and other social properties
of a person. They characterise the individuality of each person as a carrier of unique
elements of physical, physiological, psychological, economic, cultural or social iden-
tity that has a certain legal value.

From the social and philosophical perspective, this information is a reflection of
the reality, which can be stored on physical media or displayed electronically. In such
way, it is certain information about the subject of law, which reflects his or her indi-
viduality, social activity, and is the subject of civil law, receives legal protection against
a possible violation by an uncertain circle of persons. Using information about an in-
dividual (personal data) person’s competence, which provides the implementation of
personal non-property rights, is formed.

@

127



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

2.2 The features of personal data

Closely related to the identity of the possessor of a right, such information is a seg-
ment of the right to privacy guaranteed by art. 32 of the Constitution of Ukraine,
that is, personal data is also the object of personal non-property legal relations. It
should also be emphasised in the light of the foregoing the feature of personal data is
its abstractness. The list of types of information about an individual (personal data)
cannot be exhausted and has conditional nature.

There are many criteria to classify information as object of law. Some scientists
insist that classification of information cannot be divided. On the contrary, it has to be
single, integral and based on an integrated, systematic approach. Complexity, system-
atic classification involves the singling out and consideration of all possible types and
types of information in civil law [9].

Typically, the classification depends on the purpose, which requires for achieving
a more in-depth study of the subject through its classification.

According to V. G. Afanasiev as an object of law information can be divided into
types on the following basis: 1) on the basis of its relation with the time in which it is
created and used. Accordingly, information about the past, present and future is high-
lighted; 2) by the source of information social and political (including economic,
family-household, etc.), scientific and technical, accounting and statistical information
varies; 3) by the focus: horizontal information, the flows of which circulate between
the authorities of one level, and vertical, circulating through vertical channels; 4) by
the form of the material carrier: visual (visible, documentary) and sound (audible),
teleinformation, newspaper, magazine, embodied in artistic works, etc .; 5) by the pos-
sibility of its repeated use: fixed (documented) — materialized on paper, electronic
memory, etc. (can be used repeatedly) and unpublished (undocumented) — used once,
at the moment of receipt [10].

V. N. Lopatin also suggests certain grounds to classify the information: 1) by the
degree of organisation (ordering) — documents and other information; information re-
sources and free information, which is not listed in information resources; systemized
(catalogs, encyclopedias, rubrications, etc.) and not systemized information; 2) by the
type of carrier (form of fixing) — on a paper carrier, video and sound, computer informa-
tion, in volume and spatial form, oral, energy (biological) during energy information
exchange; 3) by the function (by the scope of application) — mass information distrib-
uted through the media, industry, professional information of interest; 4) by degree of
access — restricted information, information without restriction of access, intellectual
property objects, "harmful information" with restrictions on distribution, other public
information [11].

V. A. Kopylov classifies information basing on features of the legal regulation in
information relations: 1) information as a result of art; (achievements, inventions, dis-
coveries); 2) mass information containing informative messages; 3) documented infor-
mation about citizens (personal data); 4) official documented information; 5) informa-
L ]
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tion, obligatory provided by legal entities and individuals in the order of reporting on
their own activities; 6) information that is not the result of art, but is formed and dis-
tributed as a product; 7) information in the form of information resources as arrays
(stocks) of retrospective information [12].

Undoubtedly, each of the mentioned classifications has its own scientific sense,
because it allows disclosing a sense of certain information in different contexts, deter-
mining features of the legal regulation of this information. However, the given classi-
fication is of general theoretical nature. Unfortunately, it does not reveal functional
meaning of such legal phenomena as personal data of an individual. It is about the role
of this phenomenon in the micro mechanism of regulation of legal relations, in which
personal data is their object. This allows determining features of legal regulation of
personal data flow in civil legal relations, revealing their meaning.

In such way, classification made by N. I. Petrikina is very interesting. Depending
on a legal regime of flow and a scope of application of personal data, she determines
three types: publicly available personal data; special categories of personal data; bio-
metric personal data. The first refers to the personal data, access to which provided by
the person concerned. This information can be reported by an individual and the content
of which is his daily social interaction. Special categories of personal data include in-
formation about race, national identity of a person, political views, religious beliefs,
state of health, etc. Biometric personal data is information that characterises the
physiological features of a person, on the basis of which it is possible to identify a
person (blood group, DNA code, fingerprints, etc.) [13].

It should be emphasized that some researched suggest other variants of differentia-
tion of only personal data. In particular, V. Y. Ishenkov divides it into following cat-
egories: physical, physiological, and relative personal data. Physical and physiological
are a genus, DNA composition, digital external image, height, body weight, blood
composition, etc. In relative author includes: place and date of birth, ethnic origin,
social status, family status, number of children, place of birth, salary level, address and
contact information, political views, etc. [14].

In general without denying the positions of mentioned scientists, we consider ex-
pedient to create the own view on classification of personal data of an individual in
civil law of Ukraine. It is well-known fact that an individual as subject of civil legal
relations has social and natural features that influence his or her legal status and in a
certain way individualise him or her [15;16;17]. This is due to the dual nature of human
as a biological and social being. Therefore, it is expedient to divide personal data of a
person into biological and social (socio-political, legal). Biological should include in-
formation about morpho-physiological, biochemical and psychological characteristics
of the person, namely: information about the state of health, sex, year of birth, physi-
ological image, etc. Social personal data consists of information about the marital
status, level of education, children, professional employment, citizenship, religion,
@
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political affiliation, public position, credit history of a person, conviction, legal obliga-
tions, etc.

This is a doctrinal classification of personal data, which allows determining their
list in the static of legal relations. However, this is not enough, since the static does not
reveal the functional meaning of a particular type of personal data of an individual for
the purpose of its identification. Thus, based on the analysis of information about an
individual in a group of biological or social personal data, it is impossible to identify a
person and to determine the level of his or her legal personality. In order to improve
providing the legal personality personification of an individual, we suggest following
classification: nominative personal data of an individual, which are the surname, name,
patronymic, date of birth, etc. as a basic condition for their classification, and also vari-
able personal data of an individual — education, marital status, place of residence, etc.,
through which the content of information about a person is established, the possibility
of a clearer identification of the individual in the "legal field" is achieved. Nominative
personal data is static. Its purpose is to identify initially a subject based on his or her
general characteristic.

Variable personal data can accumulate or change under the influence of reality, for
example, to the passage of time. Consolidating with a nominative, they contribute to
the achievement of the goal of personification of an individual. Exactly this information
provides the ability of data about an individual to flow.

CONCLUSIONS

Consequently, the notion “personal data” should be understood as the data of a per-
son who is identified or can be identified on the basis of this data or additional in-
formation that may fall into the controller of the data and which contain expressions
of attitude towards that person and an indication of a particular purpose or plans for
this person from the person controlling the data or another person. Current national
legislation defined the notion of personal data: information or collection of infor-
mation about the physical person who is identified or can be specifically identified.
Social significance, participation in legal relations, with regard to the flow of this in-
formation, of a specific subject — the organiser of public information defines whether
information belongs to the public category. Contents of the public information may
constitute information, regardless of the sectorial belonging and type, resulting from
the information activities of the authorities or other public information managers.
Information providers of public information are subjects of power, legal entities,
financed from state and local budgets, persons performing delegated powers, as well
as economic entities. Information and legal status of public information providers,
procedure of giving access to public information, which may be the subject of fur-
ther research in this direction, require separate analysis.

In the research, legal classifications of types of information about an individual
were analyzed. The matter of classification was researched by different scientists.
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The author identified that considered classification has a cross-sectorial nature, since
the above listed personal data are systematised for the purpose of its use, including
in the public law field (tax law, forensics, etc.). That is why in the author’s opinion
it is methodologically unacceptable. We consider erroneous to combine law phenom-
enon that have different fields of application, as well as the method of legal regulation
of legal relations, in which they become the object of law, or legal means of their
regulation.

Enforcing the right of an individual related to the processing of their personal data
with the help of an effective institutional and legal mechanism should become the
purpose improving the protection of personal data in Ukraine. Legal basis of personal
data protection defined by framework law needs to be adapted to EU legal norms and
further significant improvement.
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Bikropis Bacunisna Pozxnosa

Kageapa xpuminarsrozo npoyecy
Hayionanvra axazemis snympiwirix cnpas
Kuis, Ykpaina

JOKA3HU I JIOKA3YBAHHH: [MPO TEHAEHLIT YIOCKOHAAEHHHA
KPHUMIHAABHOTO INMPOUECYAABHOI'O 3AKOHY

AHoTANLis. [cHYy8anHs 8 KPUMIHATLHOMY NpOYeCi haknty, NopyuienHs npag ma c60b00 N100uHu,
a MaKoHC MONCIUBUX 3NOBXHCUBAHD 3i CIMOPOHU OP2aHtis, AKi be3nocepednbo npoeoodsims 00Cy-
006¢e po3cnidyeants dae niocmasu 0Jisi HAyK08020 8UueUel s 3azHavenol memu. Taxi Oil nosunHi
YimKo 8pezynbO8YBAMUCs 3AKOHOOABYEM 8 KPUMIHATILHOMY NPOYECYaIbHOMY 3aKOHOOABCMEI.
Tomy ocnoena mema pobomu nOA2AE 68 AHANIZL O0KA316 I OOKA3YEAHHSI, SIKI CNPUSIMUMYMb YO0~
CKOHANEHHIO KPUMIHATIbHO20 NPOYECYATbHO20 3aKOHY. st 00CACHeHHs NOCMABeHol Memu 0yu
BUKOPUCTAHT MEMOOU AHANTZY, PINOCOPCHKO20 8uenHs, Ni3HA8ANLHO-npakmuuni. Bcmanoeneno,
o 8i0CymHicms €OUHO20 NIOX00Y 00 IHCIMUMYMY 0ONYCIMUMOCTI 00KA3I8 BUKIUKAE OUCKYCIIO
HABKONI0 NUMAKHA NPO MOICIUGICMb NPUUHAMMS NPOYECYANbHUX PillleHb ) KDUMIHATLHOMY
NPOBAONCEHHT Ha NIOCMABI O0KA318, OMPUMAHUX 3 NOPYUEHHIAM NPOYecyaibHoi popmu, ma npo
I0PUOUUHY CUTTY MAKUX OOKA3i8, MOOMO uj000 Mo2o, i Maiomy 60HU 00KA306¢ 3HAUeHH:A. Ana-
QU3 Tuue OesKUX i3 MACUgy 3anponoHOEaHUX 34 OCIMAHHI POKU 3AKOHONPOEKMiB, MEMOoI0 AKUX €
BUBHAUEHHS YOOCKOHANIEH S KPUMIHAILHO20 NPOYECYATbHO20 3AKOHY, eheKmusHe GUKOHAHHS
3a2ANbHUX 3A60AHb KDUMIHATLHO2O NPOBAOICEHHS, 3AXUCT NPAB, C80DO00 | 3aKOHHUX iHMepecis
11020 Y4ACHUKIE TMOWO, HA JHCATb, 3ACEIOUYE CYMHY MEHOeHYil0 00 NPAcHeHHA SMIHUMU NPago-
3aCMOCOBHY NPAKMUKY HA Kpawe auuie 3acodamu 3aKOHOmeopyoi disnbHocmi be3 ypaxyeanis
cucmemMHux npoonem memooono2iuHo2o, npagoeo2o ma opeanizayitinozo xapaxmepy. Cepeo
npuuun maxoi cumyayii 60a4aOmvcs i 8iOCYMHICMb HANEHCHO20 HAYKOBO20 OOIPYHINYBAHHSL
8I0NOBIOHUX 3MiH (ADO ieHOPYBAHHA HAABHUX HAVKOBUX OOPODOK), CYNEpeuusicmy y meopemut-
HOMY, MEMOOONO2IYHOMY PO3YMIHHI 8i0NOBIOHUX Kame2opitl, 8I0CYMHICIb CUCTIEMHO20 NIOX00Y
00 OKpeMux Hanpamie pehpopmyants 3 ypaxyeantam He auuie Cymo npagosux, npoyecyaibHux
acnekmis, a il opeauizayitnux. Busasieno, wo eniunymu Ha 06 €KMuHULl Cmaw peyetl i npo-
yecie HeMONHCIUBO Jule 3ACOOAMU 3AKOHOMEOPHOT IANLHOCMI, €3 HANEHCHO20 MEMOO0N0TY-
HO2O NIOTPYHMA, cucmeMuy aOMIHICMPAMUEHO-YNPABIIHCLKUX MA OP2AHI3AYIUHUX 3aX00i8.

Kuro4oBi ciioBa: mpaBoBHA iHCTUTYT, JOCYAOBE PO3CIiAyBaHH:, KPUMiHATBHUN TPOCTYTIOK,
KoH(icKaris.
Victoria V. Rozhnova

Department of Criminal Process
National Academy of Internal Affairs
Kyiv, Ukraine

EVIDENCE AND PROOF: TRENDS IN THE IMPORVMENT
OF THE CRIMINAL PROCEDURAL LAW

Abstract. In the criminal proceedings, the fact of violation of human rights and freedoms, as
well as possible abuses from the part of the bodies that directly conduct a pre-trial investigation,
provides grounds for the scientific study of this topic. Such actions have to be clearly regulated
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by a legislator in criminal procedural law. That is why, the main purpose of the work is to anal-
yse evidence and proof, which contribute to the improvement of criminal procedural law. To
achieve this goal, analysis method, philosophical doctrine and cognitive and practical were
used. It has been determined that the absence of one approach to the institute of admissibility
causes the discussion concerning the question about an opportunity to adopt procedural deci-
sions in criminal proceeding on the basis of evidence obtained in violation of the procedural
form, and about legal effect of such evidence, that is, whether they have proof meaning. It has
been revealed that it is impossible to affect objective status of thing and processes only by means
of legislative activity, without needed methodological foundation, system of administrative-
managing and organisational means.

Key words: legal institution, pre-trial investigation, criminal offence, confiscation.

INTRODUCTION

The extensive process of reforming of criminal procedural legislation in Ukraine
that began as a part of implementation of the Concept of Judicial and Legal Reform
in Ukraine (1992) [1], continued within the implementation of the Concept of Re-
forming the Criminal Justice of Ukraine (2008) and formally culminated with the
adoption of the Criminal Procedure Code (hereinafter referred to as the CPC) on
April 2012, but in fact the process has been lasting until today.

Perhaps, it is not that extensive, but reforming of the domestic criminal procedural
legislation has become constant in the modern legal system of Ukraine. Seemingly, it
may be commended as necessary and quick response of legislator to changes in respec-
tive public relations and to objective needs of law enforcement subjects in this sphere
[3;4]. However, in 2015, in the Strategy for reforming the judicial system, justice and
related legal institutes for 2015-2020, the status of the justice, functioning of the pros-
ecutor’s office and the criminal justice as adjacent legal institutes, is assessed as having
disadvantages, conditioned by problems in the field of strategic planning and in the
legislative process, and by absence of systematic view in the formation of the justice
sector democratisation in long, middle and short term [5].

The main source of criminal procedural law is the current CPC that has been in
effect since November 20, 2012. Although first amendments had been made on July 5,
2012 [6], that is, before it entered into force. In the years since, each year the CPC of
Ukraine (sometimes along with other sources of criminal procedural law of Ukraine)
has been amended, supplemented [7].

In general, in a certain way the CPC of Ukraine has been amended by more than
55 laws of Ukraine. Some of them changed normative regulation of certain procedure
acts (for instance, of the Temporarily Takeover and search) or introduced procedural
mechanisms for the implementation of new criminal law institutes (for example, special
confiscation [8]), and some made systemic changes to the normative regulation of
criminal procedural activities and its implementation by individual participants of
criminal proceedings or at individual stages of the process (for example, Regulation of
the Criminal Court of the Supreme Court as a court of cassation [9]).
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Separate articles of the CPC of Ukraine for six years of its operation have been
repeatedly amended. Thus, art.170 of the CPC of Ukraine has been amended six times
(by laws of Ukraine dated April 18,2013, May 23, 2013; February 12, 2015, November
10, 2016, February 18, 2016), art. 236 of the CPC of Ukraine has been amended four
times (by laws of Ukraine dated May 13, 2015, November 10, 2015, October 3, 2017,
November 16, 2017) [7].

In this, some articles of CPC of Ukraine have been amended during short periods
(for example, articles 170, 174 were amended by laws of Ukraine dated April 18,2013,
and May 23, 2013, article 303 — by laws of Ukraine dated October 3, 2017 and Novem-
ber 16, 2017).

Separate provisions of the CPC that had been amended, after a while were amend-
ed again. Thus, for example, wording of p.2 art.132, first paragraph of p.1 art.184, p. 2
art. 234 of CPC of Ukraine at first was amended by law of Ukraine dated October 3,
2017, but respective provisions have been returned in fact to the first version by the law
of Ukraine “On Amending the Criminal procedure Code of Ukraine concerning clari-
fication of separate provisions”, due to the fact that the changes made by the law of
Ukraine dated October 3, 2017 ", greatly complicated the work of the pre-trial investi-
gation bodies in terms of the prompt, complete and impartial investigation" [10].

1. MATERIALS AND METHODS

The matter of the improvement of the legislation in the sphere of criminal procedural
proof has always been at the centre of the criminal proceeds science. This question
regarding recognition of the rights of participants in the process for the independent
evaluation of evidence, in particular, the evaluation of evidence as one of the ele-
ments of the criminal procedural proof that is significant for the judicial and investi-
gative activities, is actual [11;12]. Use of different theoretical methods revealed the
features of logical interpretation of cognitive evidentiary activity. They are:

— firstly, the distinction of cognitive (and) practical and justifying (logical) ac-
tivities as separated from each other in time; the first one precedes the second one
and, according to the certain scientists, is not included to the content of proof, just
provides it;

— secondly, understanding to proof the establishment of “practical truth”, which
is considered as certain degree of reliability of knowledge about a committed criminal
offence;

— thirdly, the understanding as evidence the facts, using which establishes other
(evidentiary) facts;

Analyses method revealed that pre-Soviet scientists in the understanding of evidence
placed emphasis on the content part, but not on the form of evidentiary facts fixation.
The other aspect of the understanding of the essence of cognitive criminal procedural
proof activity can be called rational and empirical, when knowledge is obtained through
direct or indirect perception using certain mental logical operations and correlates with
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experience (as proof inherent to certain subject and to the society in the whole) [13]. It
is characteristic for the most of scientific works from the beginning of 20th century and
to this day. Despite the fact that in different periods of historic development this inter-
pretation was affected by different philosophical doctrines (which in theory basis, as a
rule, had dominant in a state and society ideological component), the main its sense
(rational and empirical) has always been decisive that let us highlight it.

Systematic approach provided an opportunity that search for solution of any prob-
lem should be systematic, that is, it is needed to consider the whole system, in which a
problem has appeared, taking into account all purposes and functions of the system,
structure, all the internal and external relations. Systematic approach is the basis of such
applied scientific discipline as systematic analysis, which is aimed at development of
methods of analysis of systems and solution of its problems [14]. In the procedure of
proof activity, the main evidence is the most important and decisive. Law provides an
opportunity to substantiate legal positions of parties and court and court’s decision only
with evidences gained in a framework of trial communication of its participants. Con-
sidering the great value of such evidences for the criminal proceeding, the necessity to
distinct these evidences from evidences, gained on pre-trial evidence proceeding and
the historical traditions, in our opinion, they can be called “trial evidence”. Exactly in
such way, we suppose, this discussion matter can be solved in the proof theory. The
structure of the proof theory consists of two sections: general that describes general
knowledge about definitions and types of evidences and process of proof, and special,
which is about peculiarities of gathering, examining, evaluation, check and use of evi-
dence during investigation (search) or proof during trial.

2. RESULTS AND DISCUSSION

Some Ukrainian laws, by which also articles of the CPC of Ukraine had been amend-
ed, later were repealed by other Ukrainian laws (thus, the law of Ukraine dated Janu-
ary 28, 2014, repealed the law of Ukraine dated January 16, 2014, “On Amendments
to the Criminal Procedure Code of Ukraine regarding extramural criminal proceed-
ings”, the law of Ukraine dated January 16, 2014, “On Amendments to the Law of
Ukraine “On the Judicial System and Status of Judges” and procedural laws con-
cerning additional measures in order to protect citizens’ safety”), and separate provi-
sions of the CPC pf Ukraine (including those, which are amendments/supplements)
were overturned as unconstitutional (thus, the law of Ukraine dated December 21,
2016, had supplemented article 216 of the CPC of Ukraine with part six, which later
by the decision of the Constitutional Court of Ukraine dated April 24, 2018, No 3
was overturned unconstitutional) [15].

Decidedly, such situation has affected quality of criminal proceedings law. Accord-
ing to a fair statement of O. A. Leiba, spontaneous and situational normative dynamics
of criminal proceedings legislation of the last years have led to the aggravation of
normative and content issues that for five years have been “painful” for the law enforce-
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ment and still have not been solved. Moreover, they create new issues, which intensify
inconsistency of separate structural elements of criminal procedure legislation or create
mutual confrontation between some norms; cause mistakes in setting structural con-
nections using blanket and reference norms; condition violation of law logic in construc-
tion of terminology and conceptual categorical apparatus, etc. [16].

Legislative drafting of out parliamentarians aimed at the improvement of the current
CPC of Ukraine even for today is very active. However, unfortunately, not all draft
laws proposed for consideration or even those ones adopted by Verkhovna Rada of
Ukraine and entered into force, really contribute to the achievement of the declared
goal. In connection with this, there are new grounds for a critical analysis of the next
improvement of (attempts to improve) the criminal procedural law, both from the point
of view of compliance with the rules of legislative technique, and in view of the ef-
fectiveness of the normative regulation of criminal procedural activities, taking into
account the legal and organisational aspects of its implementation.

Thus, there is number of questions about the results of the text analysis of the draft
of the Law on Amendments to Certain Legislative Acts of Ukraine on the Simplification
of Pre-trial Investigation of Certain Categories of Criminal Offences (Ne 7279 dated
April 20, 2018) in wording dated November 21, 2018, that was adopted by Verkhovna
Rada of Ukraine [17].

This draft law proposes amendments, in particular, to the CPC of Ukraine, insofar
as it concerns the peculiarities of pre-trial investigation in the form of criminal misde-
meanour investigation, a list of which is defined in the amendments to the Criminal
Code of Ukraine (in the wording of the same draft), as well as the peculiarities of trial
of the criminal proceedings regarding criminal offences.

Without denying, in general, the urgent need for the adoption and implementation
of a law that would provide the material basis and consolidate the procedure for dif-
ferentiating the criminal procedural form towards the simplification of pre-trial inves-
tigation and judicial consideration of certain categories of criminal offences, neverthe-
less, we note that the draft was criticized, first of all from the Main Scientific Expert
Department and the Main Legal Department of the Verkhovna Rada of Ukraine. Along
with this, reading the text of the draft gives grounds for additional thinking and critical
conclusions.

Thus, among other things, attention is drawn to the efforts of the authors of the draft
to establish the features not only of the procedure of pre-trial investigation in the form
of enquiry and judicial review of criminal proceedings concerning criminal offences,
but also to change the general provisions of the criminal proceedings, the basic concepts
of criminal procedural law.

This can be concluded from the analysis of article 298-1 of the draft, which estab-
lish the extended list of procedural sources of evidence (in compare with article 84 of
the CPC of Ukraine) in criminal proceedings about criminal offences and also the
general prohibition on the use of the latter in a criminal proceeding concerning a crime.
@
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Such approach conditions the appearance of the number of questions, answers to
which are absent in the text of the draft and in the accompanying documents: do the
evidence that are gathered during the pre-trial investigation, by their legal nature is
different from the evidence that will be gathered during the enquiry? Should the admis-
sibility of evidence (in particular, in the question of the legality of their procedural
source) to be resolved differently in pre-trial investigation and enquiry? Should the
source, which is not recognised as a source of evidence in a pre-trial investigation, be
recognised as a source of evidence in an enquiry? And on the contrary, the source,
which is recognised as a source of evidence in an enquiry, should not be recognised as
a source of evidence of pre-trial investigation, but nevertheless, in some cases, be rec-
ognised by a decision of an investigating judge?

Also, there is a question concerning the content of the decree of an investigating
judge, and concerning judge’s power to assent use of procedural sources of criminal
proceeding about criminal offence in criminal proceeding concerning a crime (par.3
p.1 art. 298-1 of the draft). What should be a factual ground and condition to adoption
of such decision by investigating judge?

It is worth noting that all proposed in art.298-1 additional procedural sources, in
particular: explanation of persons, results of medical examination, expert's report, tes-
timony of technical devices and technical means, which have a function of photo and
film, video recording or photographic and cinematographic equipment, video recording,
can be used (and are being used) in proof as a “classical” source of evidence — docu-
ments.

CONCLUSION

Ways of gathering evidence is also under reforms. As a result, the spectrum of evi-
dence for the prosecution in criminal proceedings for a criminal offence is wider
than in a criminal proceeding of a crime (Article 300 of the draft, Article 93 of the
CPC of Ukraine). Expect investigation (search) provided by the CPC of Ukraine, in
criminal proceedings for a criminal offence a number of “other actions” may be con-
ducted resulting in formation of procedural sources of evidence implied by art.298-1
(which as well may be can be conducted before entering into the Uniform Register
of Pre-trial Investigations and by decision of investigating judge become sources of
evidence in criminal proceeding about a crime).

However, along with this, unlike investigative actions, the procedure for conducting
"other actions" in criminal proceedings for a criminal offence has not actually been
established. How should the admissibility of the evidence obtained as a result of such
actions be resolved (in particular, in the question of observance of the procedure for
obtaining them in accordance with the law)?

In general, it is worth noting that analysis of only a few of the drafts proposed in
recent years, a purpose of which is to determine the improvement of criminal proce-
dural law, effective fulfillment of general tasks of criminal proceedings, protection of
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rights, freedoms and legitimate interests of its participants, etc., unfortunately, shows
a sad tendency of changing law enforcement practice for the better only by means of
legislative activity without taking into account systemic problems of a methodological,
legal and organisational nature.

Among the reasons of this situation are the absence of necessary scientific founda-

tion of respective changes (or ignoring existing scientific developments), the contradic-
tion of theoretical, methodological understanding of respective categories, the absence
of systematic approach to the separate directions of reforming with taking into account,
not only legal, procedural aspects, but also organisational.
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Okcana Kysbmisna Tyrapora

Kagpeapa opranisauii saxucmy ingopmauii 8 obmedxceHuM gocmynom
Hasuaavro-naykosuii incmumym ingopmauiiinoi besnexku
Hauionanvroi axkazemii Cayncbu 6esnexu Yxpainu

Kuis, Yxpaina

AOT'TYHA ITPHPOJA HEIPAMHUX JOKASIB
Y KPUMIHAABHOMY ITPOLECI

AHotauisi. HeoOxionicms pepopmysanus KpUMIHAILHO20 3aKOHO0ABCBA YKpaiHu 3yMo8ieHa
EKOHOMIYHUMU, NOTTMUYHUMU A COYIATbHUMU 3MIHaMU 8 Hawill Oepoicasi. Poboma mae na memi
00CNIOHCEHHSA T0CTUHOL RPUPOOU HENPAMUX OOKA3I8, 3 SCY8AHHS 0CODIUBOCMeElL IX CIpPYKmypu ma
npasun nobyoosi, a Makox#C 8UHAUEHHS MUNOBUX JI02IUHUX NOMUTIOK, AKI MOXCYIMb MaAmu Micye
npu 00KA3y8aHHi 0OCMasuH euuneHo2o 3noyury. Ha niocmasi ananizy nayxoseoi nimepamypu po3-
KpUmo 1024y CmpyKnypy Henpamo2o 00Ka3y, OXapakmepuz08aro ix 6uou, BUOKPEMIEHO MUno-
61 JI02IUHI NOMUTIKU, WO MOJICYMb MAMU Micye npu OOKA3YE8AHHI Yakmis i 06CmaguH 6UUHEHO20
MOUUHY 3 OONOMO20I0 HENPAMUX O0KA316. Bcmaroeneno, wjo nonamms 00Kasy é cucmemi HayKo-
BUX 3HAHb BUKOPUCIOBYEMBCA K 8 WUPOKOMY POZYMIHHI, MAK i Y 8V36KOMY, CIHOCOBHO KOHKpem-
HOI 2any3i HayKoeoi disnbHocmi. Y noeiyi eudinaoms 06a 6uOU HENPAMUX OOKA3I6. anazo2iunuil i
PO30in08uUtl, AKI GUCMYNAIONb EOUHUM 3ACOO0M 6CTNAHOGIEHHS ICMUHHOCI NEBHO20 MBEPOIICEH-
ua. Ilpu yvomy cnio epaxogyséamu, wo 102iuHe NOHAMMS HENPAMUX O0KA318 He 30ieacmbcs 3i
3MICIOM NOHAMMS HENPAMO20 O0KA3Y Y HAYYI KpUMIHANbHO20 npoyecy. Lum noacnwoemocs no-
OBIlIHA CYMHICMb NPOYECYATbHUX HENPAMUX OOKA3I8: CHOCOBHO YACMKOB0I Me3U BOHU € NPAMUMU
doKazamu i CaMoCMINHUMU 3acobamu 006e0en s it icmuHHoCmi abo XUOHOCMI; U000 00 OCHOBHOI,
abo y3a2anbHI0040T me3u — HeNpSMUMU OOKA3aMU, SIKI Juwe y CYKVIHOCI 3 THUUMU MOJICYMb
00600umu i icmunuicmes abo Xubnicme. 3 102i4H020 OOKY HENPAMUM OOKA30M Y KDUMIHATbHOMY
npoyeci € apeymeHm Yacmrko8oi mesu, sIKd 8 NOOAILULOMY GUCTIIYNAE APEYMEHNOM OCHOBHOL me3u.
Llum nosicnioemvcsi NOOBIHA CYMHICIb NPOYECY ATTbHUX HENPAMUX O0KA3I8. CIOCOBHO YACMKOBOL
me3u BOHU € NPSIMUMU OOKA3AMU [ CAMOCMIUHUMU 3Ac00amu 008e0eH s il icmunHocmi abo Xub-
HOCMi; 4000 00 OCHOBHOI, ADO Y3a2AbHIONYOI Me3u — HeNPAMUMU OOKA3AMU, AKI uue ) CYyKyh-
HOCMI 3 THUWUMU MOJCYMb 00800umu it icmuHHicmes abo xubHicmoy. /ogedents icHysaHHs (Heic-
HY8aHHs) hakmie i 0OCMAasUH, W0 Manu Micye 6 MUHYIOMY, 8i00y8aemvbcs y popmi YMOBUBOOY.
THo6y006a ymosueooy He SUKIIOUAE MONCIUBOCMIE NOCIYHUX NOMULOK, KL MAlomb micye [ npu
00KA3Y8AHHI 0OCMABUH BUUHEHO20 3N0YUHY 3a O0NOMO20I0 HeNpAMUX 00KA3I8.

Kuro4oBi ci1oBa: moka3yBaHH:, HEIPSMHUH JOKa3, YMOBHBII, JIOTi9HI TTOMIUIKH.
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THE LOGICAL NATURE OF INDIRECT EVIDENCE
IN CRIMINAL PROCEDURE

Abstract. The necessity of reforming the criminal legislation of Ukraine is caused by eco-
nomic, political and social changes in our state. That is why the article is devoted to the research
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of the logical nature of indirect evidence in criminal procedure. Based on the analysis of scien-
tific literature the logical structure of indirect evidence has been revealed, its types have been
characterised, it has been determined the typical logical errors, which may be in facts proof and
circumstances of committed crime using indirect evidence. It has been determined that the
definition of evidence in the system of scientific knowledge is used both in the wide sense and in
the narrow, in relation to a specific field of scientific activity. In logic two types of indirect evi-
dences are highlighted: apagogical and assumption proof, which are the single method to dis-
cover the truth of certain statement.

Key words: proof, indirect evidence, reasoning, logical errors.

INTRODUCTION

Deep socio-political and economic transformations in Ukraine have affected the na-
ture of criminality. It has become more professional and organised. Much of the
crimes is being committed in abeyance. Opposition to the investigation and solution
of crime is growing: its traces are suppressed and destroyed, documents and things,
which may be evidences in criminal case [1;2]. This limits the possibility of using
direct evidence to establish facts and circumstances of commission of a crime and
necessitates the involvement of indirect evidence in the process. However, in the
current criminal procedure legislation, there are no regulations regarding indirect
evidences and conditions for their use in the process of proof [3]. That is why ex-
ecutors of law are guided by appropriate fragmentary knowledge of academic and
scientific literature.

At different times L. E. Vladimirov, M. M. Vidrya, V. P. Gmyrko, Yu. M. Gro-
shev, V. Ya. Dorokhov, P. S. Elkind, L. D. Kokoriev V. K. Lisychenko,
Ye. D. Lukyanchikov, P. A. Lupinskaya, M. M. Mikheenko V. T. Nor, M. A. Po-
goretsky, M. M. Rosin, V. D. Spasovich, M. S. Strogovich, V. T. Tertishnik,
A. L. Trusov, F. N. Fatcullin, I. Ya. Foynitsky, M. O. Cheltsov-Bebutov,
S. A. Sheifer, M. E. Shumilo and other researches devoted their works to the
issue of evidence and proof in criminal proceeding. However, in the works of
mentioned scientists, the issue of indirect evidence was researched mostly se-
condary, in connection with the coverage of other aspects of evidence law.
A. L. Vinberg, M. M. Grodzinsky, O. O. Eysman, V. I. Kaminskaya, G. M. Mink-
ovsky, R. D. Rahunov, M. P. Shalamov, O. O. Hmyrov devoted their works
exclusively to the issue of indirect evidence. They formulated a number of im-
portant ideas that were used effectively in the course of criminal investigations
for a long time. However, the mentioned works were created predominantly
until the mid-80-ies of the last century, and later the theoretical development of
this topic has slowed down [4]. The loss of scientific interest in the issue of
indirect evidence is not justified, as in modern science of the criminal process,
there remain a number of controversial and unexplored issues that need to be
resolved for their proper understanding and unambiguous application in practice.
Thus, the questions regarding the notion of indirect evidence and possibility and
°
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expedience of their classification in criminal procedure are controversial; logical
nature of indirect evidence is also underexplored [5]. Legislative gaps and con-
troversy of above-mentioned questions in the theory of criminal procedure do
not contribute to effective usage of indirect evidence in court and investigative
practice and necessitates modern scientific development of the issue of indirect
evidence in the domestic criminal procedure.

This work is aimed at researching the logical nature of indirect evidence in
court and investigative practice, finding out the features of its structure and
construction rules, as well as determining the typical logical errors, which may
be in proof of the circumstances of the crime.

1. MATERIAL AND METHODS

The main goal of evidence theory is obtaining and deepening knowledge re-
garding improving evidence law and process of proof. Using analysis method
it was revealed that evidence theory colligates system of knowledge and dis-
closers the notion and its content, content of truth and content of fact to be
proven in criminal procedure; patterns of determination of criminal offence in
objective reality and formulation of crime tracks and other proof information,;
notion and types of evidence; patterns of formation and storage of evidence;
the essence of requirements of affiliation to a case, admissibility and reli-
ability of evidence; features of material evidence, documents, testimonies,
findings of expert and other evidence; features of process of prof, principle
of evidence law; content, form and order of gathering, researching, check,
evaluation and use of evidence; purpose and means to ensure documentation
of proof activity; use an operative-investigative operations and their results
in proof; guarantees of protection of human rights and freedoms and legal
entities in the course of proof; guarantees of protection of human rights and
freedoms and legal entities in the course of proof; features of handling evi-
dences during public investigative and secret investigative (search) actions;
legal positions and case law of the European Court of Human Rights on is-
sues of proof in criminal proceedings; features of practical activity of the
investigation authorities, prosecutor, counsel, court and other participants in
the process of proof at various stages of criminal proceedings; features of
proof in a jury and other special forms of the criminal procedure; features of
evidence law of foreign countries; state of the main problems and tendencies
in the development of evidence theory and ways to improve evidence.

While disclosing mentioned aspects of criminal process, evidence theory shows
the ways to improve both the legislation and activity of investigative and judicial bod-
ies, contributes to balanced application of effective means of proof and warns of pos-
sible legal errors. As in any scientific study, in evidence theory there is need for em-
pirical knowledge — knowledge of certain empirical facts and their interrelations. An
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object, which has an infinite set of properties and relations — external manifestations
of its essence, is reflected in many facts that, after being discovered, are part of the
empirical basis of science. Epistemologically, facts are valid knowledge, which is
obtained by describing the individual fragments of reality in a particular spatial-
temporal intervall.

The basis of evidence theory is evidence law. Evidence law includes norms that
determine: a) purpose and fact to be proven; b) notion and types of evidence; c) require-
ments of admissibility of evidence; d) principles of evidence law; ¢) content and com-
ponents of the process of proof; f) ways of proof, system of investigative and other
cognitive and proof actions.

Analysis and comparison methods have revealed that in legislation and practical
activity there is many unsolved problems, part of which will be analysed in this article.

2. RESULTS AND DISCUSSION

The notion “evidence” is one of the central in any sphere of scientific and practical
activity. In the process of world cognition, clarifying the properties of individual ob-
jects, people form certain ideas about objects. During exchange of thought about an
object, it is spread that formed ideas of one do not correspond to views of other, and
there is need for defending own rightness, refuting the positions of the opponents,
that is, in substantiating and proving the correspondence of own ideas and knowl-
edge to objects and phenomena of reality. Ways of obtaining knowledge, which pro-
vide adequate representation of surrounding reality, are evidences.

To prove, i.e. to use evidence as means of grounding of the truth or falsity of a
particular position, is necessary in all spheres of scientific activity. However, determin-
ing the notion of evidence in various fields of scientific knowledge has different content.
In general scientific sense, evidence is certain mental process, when a truth of a certain
statement is deduced from the statements already recognised as true. In such way evi-
dence is explained in logic (Gk. logos — word, notion, mind) — the science about the
rules and operations of correct thinking. In a similar way philosophy explains the notion
of evidence. The analysis of scientific publications that generalise views on the notion
of evidence indicates the coincidence of the concepts of proof (proving) and evidence.
The latter is defined as logical form of establishing the truth of one or another though
on the basis of knowledge, the truth of which is indisputable [6].

Unlike mentioned sciences, where mental process is evidence, aiming at grounding
a certain statement, there is number of fields of scientific knowledge, which explain the
notion differently. Thus, in mathematical sciences the evidence is the finite sequence
of formulas, each of which is either an axiom (Gk. axioma — universally meaningful),
that is condition adopted without proof, or derived from the previous formulas of se-
quence according to the rules of reasoning [7]. In the sciences, which research chrono-
logically the human society and the patterns of its development (archeology, history,
historiography), evidence is equated: firstly, with the way of obtaining new knowledge
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about a new fact; secondly, with the way, by which it is confirmed or denied that gained
knowledge corresponds to reality [8].

The notion of evidence is one of the central in jurisprudence, because “it is doubt-
ful there is any other branch of human activity, in which knowledge and proof of truth
would have been so acute in terms of the emotional tension of perception and the so
immense in terms of significance of social consequences, as is the case with the jus-
tice” [9].

Learning facts, mental restoration and modeling of the picture of the event that took
place in the past, are carried out with the help of evidence. As in historical sciences, in
jurisprudence, evidences are certain facts (information about facts, factual data), by
which presence or absence of a researched event and circumstances, that are interre-
lated with it, are established and substantiated. Thus, evidences are received in the
established order factual data that contains information necessary for solution of a
criminal, civil, economic, constitutional and other court cases. The process of obtaining
evidences and using them with the purpose to reproduce the investigated event is called
proof. In such way, the notion of evidence in the system of scientific knowledge is be-
ing used both in wide and narrow sense in relation to specific field of scientific activity.
In the wide sense evidence is equated with a mental process, in course of which indi-
vidual objects, existence of interrelations between events or phenomena is logically
established or refuted. In more narrow sense it is about mathematical, historical, court
evidences as about ways to establish or refute certain statement or condition. All of
them have respective content differences, in which their specificity and individuality
are reflected.

General doctrine about evidence, its structure and conditions of logical perfection
is the subject of study of logic. It is characteristic that logic does not research content
features of evidence in different fields of science, that is “researches only that is uni-
versal (general) regardless of specific features of their separate content” [10].

Modern formal logic highlights in evidence three main components: thesis, argu-
ment and demonstration. The thesis (Gk. thesis — statement) is a statement, truth of
which is being grounded in evidence, that is statement, truth of which has to be sub-
stantiated (proven). The thesis is the main element of evidence, the whole process of
proof is directed to its substantiating. Exactly “thesis takes the same place in the proof,
which is given to the king in chess. No matter how proof was built, which facts and
events would have been analyzed, which parallels and analogies would have been, in
the focus of attention the task should always remain — the substantiating of the above
thesis and the refutation of antithesis” [11].

There is the main and partial thesis. The main thesis is a statement that is subject
to final substantiation by number of statements. The partial thesis is a statement that
becomes the thesis at the intermediate stage of proof building. Both the main and par-
tial thesis has to meet specific requirements, violation of which may lead to inconsis-
tency or incorrectness of the logical proof. These requirements include the following:
@
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a) Only those statements, which really require substantiation under spe-
cific conditions, may be the thesis;

b) The thesis has to be clearly defined statement;

¢) The thesis has to remain unchanged throughout proof;

d) There has not to be logical contradiction in the thesis [12].

The ways to confirm or refute thesis are arguments — statements (arguments), on
the basis of which the truth (falsity) of the main or partial thesis is established. Argu-
ments, or, as they are called, evidence grounds also have to meet clear requirements,
namely:

a) To be true statement;

b) To be statement, truth of which is established regardless of the thesis;

¢) To have enough grounds for proving the thesis.

When exploring the concept of evidence from the logical side, one more
element of its characteristics should be identified — the way for conducting proof
or demonstration, which is a method of illustrating the connection between the
thesis and arguments. The existence of such connection is the precondition of
the correctness of building each proof. In the literature, devoted to researching
of issues of proof logic, it is highlighted: “not all two statements can be combined
in the act of proof, because not from any "one" logically follows the "second".
This is possible only when there is certain objective connection between state-
ments. From the fact of threatening it is possible to deduce the existence of intent
and make an indirect conclusion about crime commission by this person. But it
is pointless to conclude about a motive for crime basing on the colour of the
suspect's hair” [13].

Depending on the way for conducting or demonstration of proof in logic
there is direct and indirect evidences. In direct evidence truth (falsity) of the
thesis follows directly from the true arguments, without assumptions competing
with the thesis; building of indirect evidence is based on conflicting statements
that exclude each other.

In logical also there are two types of indirect evidence: apagogical and as-
sumption. Apagogical (Gk. apagdgos — to pull aside) indirect evidence is the
evidence, in which truth of the thesis is proven through establishing falsity of
antithesis. Evidence of such type has two stages. In the first stage — «reductio
ad absurdum» (reduction to absurdity) — falsity of antithesis is being substanti-
ated. Initially, instead of the arguments that directly confirm the truth of the
thesis, the truth of the opposite judgment — antithesis — is temporarily admitted.
Further, from this antithesis, conclusions are drawn that contradict reality. The
result is a contradiction. In the second stage, on the basis of the law of the ex-
cluded middle — the logical law, according to which true is either statement or
its denial, it is deducted that the antithesis is false and the thesis is the truth. For
°
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example, suspect A states that in a day of crime commitment he took part in a
scientific conference in another city, accordingly, he could not commit it. In such
case, statement A is the thesis, the truth or falsity of which it is necessary to
prove. In the first stage, it is argued that A was not at a conference in another
city, so he had an opportunity to commit a crime. From this antithesis is deduced:
A did not speak with a scientific report to a large number of audiences in an-
other city; did not recorded in a book of hotel guests; did not indicate arrival in
another city. Because of that these facts were established and they took place in
reality, on the basis of the law of the excluded middle, person cannot be at the
same time in two places — it is deducted: A really was at a scientific conference
in another city. In the second stage, it is deducted that antithesis — suspect A was
not at a scientific conference is false, therefore, his testimony about staying in
other place corresponds to reality.

Apagogical indirect proof is often the way to achieve the truth of knowledge
in scientific and practical activities of people. In many fields of science, it is
called “proof from the contrary”. However, the other type of indirect evidence —
assumption evidence — is not less important. Unlike the apagogical, in this type
of evidence, antithesis is not building, but several theses are put forward, a
number of which completely exhausts all possible alternatives regarding a par-
ticular question. Accordingly, in the process of building evidence, all alternatives,
except one that is a thesis, are refuted. The demonstration of assumption indirect
evidence is as follows: it is known that occurrence of certain occasion may be
caused only by one of the three reasons — A, B, C. It is determined that neither
A, not B can cause this occasion. Therefore, the reason of occurrence is C.

In cognitive activity of people, both apagogical and assumption evidences
play the important role and often are the one means to establish truth of certain
statement. Most human discoveries — the unravelling of the mysteries of ancient
civilisations, the knowledge of the depths of space, the discovery of new chem-
ical elements — was often carried out because of the impossibility of using obvi-
ous arguments. In such cases, researchers, basing on the laws of logic, used
indirect way of proof, with which provided the reasonableness and provenance
of their discoveries.

The division of evidence into direct and indirect is a traditional also for the
science of the criminal procedure. However, such division differs from ana-
logical classification of logical evidence, only the terminology is the same. Such
discrepancy is due, at least, two factors. Firstly, in criminal procedure evidence
is not a process of selection or search for grounds in favour of a certain thought,
but a means to achieve the final goal of such a process. In other words, evi-
dences in criminal procedure are arguments of logical proof. Secondly, in the
basis of the division of procedural evidences into direct and indirect is not the
°
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relation of contradictory statements, as in logic, but the relation of proof (argu-
ment) to the desired position (thesis). Thus, the difference between direct and
indirect evidences is in the ability of the argument to directly and indepen-
dently establish a main or partial thesis. In such way, from the logical side, in
criminal procedure direct evidence is an argument, which directly substantiates
a main thesis. A content of such argument completely covers the thesis and di-
rectly substantiates its truth or falsity without partial theses. Accordingly, an
argument, by which a partial thesis is directly substantiated that further is an
argument of a main thesis, is called indirect evidence in criminal procedure.

Process of proof using indirect evidence is much more difficult and longer
because it is a set of consequently built elementary acts of proof, and it is carried
out, at least, in two stages. In the first stage, using true arguments partial thesis
is being substantiated; in the second, a main thesis is being substantiated, and
proven partial thesis is used as argument or one of the arguments of a main
thesis. For example, testimony of a witness that a suspect left a scene in hurry
will be an argument, which proves the fact of a suspect presence at a crime scene,
that is, partial thesis. At the same time, proven fact of such presence will be one
of the arguments of substantiation of the main thesis — committing a crime by a
suspect.

Most scholars-processualists equate the main thesis with the so-called "prin-
cipal fact" — a set of circumstances, the proof of which determine the fate of the
criminal case and determines the adoption of two possible decisions in the case.
A partial thesis is equated with interim fact, proof of which is not an ultimate
goal, but its determination is a necessary condition for achieving such goal.

In the light of the foregoing, it can be stated that the characteristic features
of procedural indirect evidence are following:

1) They are simultaneously direct and indirect evidence (arguments); re-
garding the interim fact (partial thesis) such evidences are direct, regarding the
principal fact (main thesis) — indirect, because prove it in a roundabout way
using intermediate link — partial thesis.

2) None of the indirect evidence (arguments) taken in isolation cannot in-
dependently confirm the main thesis, and the conclusion about the connection
of a separate indirect evidence with the principal fact is always probabilistic.

In logic, categories of probability and reliability are used to determine the degree
of substantiation of a certain thought, forms of logical thinking or system of knowledge.
As noted in the scientific literature, “a statement, grounds of which can be used for
other, including the statement opposite to the first, should be considered probable. On
the contrary, a statement that precludes the possibility to build an opposite statement
on the same grounds and, thus, refutes the first one can be considered reliable. In other
words, reliability is a complete substantiation of knowledge, its complete proof” [14].
°
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Therefore, when evaluating specific indirect evidence, possibility of gained knowledge
indicates the possibility of another explanation of the connection between the interim
fact and the principle fact and, accordingly, such conclusion has alternative nature.
Reliability of knowledge, which verifies needed connection between the interim and
principal facts, is provided by building reliable, consistent evidence system in a crimi-
nal case. Only together with other evidence indirect evidence can prove the main thesis.

Logical substantiation of the main thesis through indirect evidences is carried out
in form of reasoning, which, closely interwoven with each other, form a chain of such
deductions. Without contrasting deduction and evidence, it is worth noting that the main
difference is deduction is logical form of thinking, in which new, previously unknown
knowledge is being gained, in evidence, known knowledge is being substantiated, truth
of which is assumed. Logic divides inferences into deductive and inductive. Deductive
is inference, in course of which there is transition from the general to the particular. In
this sense, the deductive inference is opposed to inductive, wherein logical transition
is from knowledge about specific subjects and phenomena to general knowledge about
certain range, set of researched objects.

Both deductive and inductive inferences are used in the process of proof of circum-
stances of criminal act. In this mentioned means of demonstration are in an inseparable
unity and used for substantiation of both partial and main theses. At an early stage, when
there is accumulation and statement of certain evidentiary facts (arguments) and their
connection with interim fact (partial thesis) is being established, it is more common to
use deductive inferences, in which there is connections of implication between prereq-
uisites and conclusions. However, general inductive inferences are big reference to
deductive inference, that is, statement, which is one of the arguments of logical proof.
At the next stage, a subject of proof temporarily abstracts from the arguments of a
partial thesis, and the inductive way of demonstration comes to the fore. Then again it
should be noted that induction in this case is not in its pure form and statements, which
are references of deduction, are conclusions of deductive inferences.

In the scientific literature on logical proof, it is stressed that in the process of “in-
direct knowledge law and rules of logic must be strictly enforced, because without this
it is impossible to get true result consistently and on a reasonable basis” [15]. The above
fully covers the process of proof of circumstances of offence with the use of indirect
evidence. Compliance with logic’s canons when using indirect evidence contributes to
correct building of logical proof and protects it from logical errors. The most common
among them are the error in thesis that is being proven; the error of false or unproven
grounds; the error of too hasty conclusion; the error of equating an accidental feature
with an essential feature.

The error the in thesis that is being proven is spread in logical proof. Its essence
is he thesis, which is being substantiated in proof, accidentally or on purpose is re-
placed by other thesis. Logical fallacy of such actions is in violation of the law of
@
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sameness, according to which different statements-theses are equated. In the process
of proof by indirect evidences the error of thesis replacement may be when the main
and the partial theses are being equated. Thus, fact of detecting fingerprints of a sus-
pect at a crime scene, indicating his presence (partial thesis), can be erroncously
equated with fact of crime commission by this suspect (main thesis); fact of detecting
crime instrument in a person’s dwelling, which indicates only the location of such an
instrument (partial thesis), is identified with the fact of committing a crime by this
person (main thesis). Therefore, the error of the replacement of thesis that is being
proven most often occurs where there is prejudgment. This prejudgment contributes
to the equating of different theses and weakens the attention to the differences between
these theses [10].

The error of false or unproven grounds can take place in proving by both direct and
indirect evidence. The essence of such an error is that when proving a certain thesis,
false arguments are used. Fallacy may be in wrongness of factual data (for example,
knowingly wrong testimony of a witness, as if he saw that the suspect was at a scene
of crime), and in absence of proof of factual data (for example, fact about traces of a
suspect at a crime scene has not been confirmed by an expert).

The error of equating an accidental feature with an essential feature is also one of
the widespread logical errors in the process of proof with the help of indirect evidenc-
es. Its essence is in equating accidental and regular connections, which exist between
interim and main facts. For instance, fact of detection of certain thing, which belongs
to a victim, in an apartment of a suspect (interim fact) may erroneously be equated with
a fact of committing a crime by a suspect. However, these facts may be related occa-
sionally, that is, a thing could be presented to a suspect, he could buy it, find it, and so
on. The specified error is closely linked to the error of the false conclusion about a
cause, when a simple sequence of events in time is equated with a needed causal link
between these events. Thus, a fact of hasty escape from a crime scene by a person im-
mediately after crime has been committed a may be mistakenly perceived as a fact of
involvement of this person in a criminal act. However, coincidence in time does not
always mean causal link of events: a person might escape from a scene because of re-
luctance to communicate with law enforcement officers, fright, etc.

In the process of proof, there are also other logical errors: of false consequence, of
increase of terms, of a transition from what was said in a certain sense to what was said
irrelevantly, etc. All of them can take place in proof of circumstances of a committed
crime using indirect evidence. That is why their recognising and overcoming, based on
the laws and rules of formal logic, ensures not only the correct building of logically
clear proofs, but also helps to avoid legal errors in investigative and judicial practice.

CONCLUSIONS

Determining of the nature of indirect evidence in criminal procedure should be based
on the logic of the notion of evidence. In this, should be taken in account:
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1. The logical notion of indirect evidence does not coincide with the con-
tent of the notion of indirect evidence in the science of criminal procedure.
Such discrepancy is due, at least, two factors: 1) in criminal procedure evidence
is not a process of selection or search for grounds in favour of a certain thesis,
but a means to achieve the ultimate goal of such, that is, argument of logical
evidence; 2) in the basis of the division of procedural evidence into direct and
indirect is the ability of the argument to directly and independently establish a
main or partial thesis, but not the relations of contradictory statements, as in
logic.

2. On the logical side, the indirect evidence in criminal procedure is the
argument of a partial thesis, which further is the argument of a main thesis. This
explains dual essence of procedural indirect evidences: they are direct evi-
dences and independent means to prove its truth of fallacy regarding partial
thesis; indirect evidences, which only together with other can prove its truth or
fallacy regarding main or generalising thesis.

3. Proof of existence (inexistence) of facts and circumstances that took
place in the past is in form of inference. Building of inference does not preclude
a possibility of logical errors which also take part in proof of circumstance of
committed crime using indirect evidences.
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CTAHAAPTH JOKA3YBAHHA
Y KPUMIHAABHOMY INPOBAIKEHHI
(ITOPIBHAABHHHU AHAAIS)

Auotanis. Hosa napaduema nizHanHs, KA 61aCmMuea 3Ma2aibHUM NPOYECYalbHUM CUCTEMAM
sakpinnena ¢ Hogomy KIIK i eumazae 3min 6 mexnonoeii OOKA3y8anHsA ma 6CMAHOGIEHHI ICMUHU
V KPUMIHATIbHOMY NP08a0JiceHHi. Pe3yibmamius cyo0o8ux KpUMIHAbHUX NPOBAONCEHb C8IOUAMb, U0
€Y00i Npu BUBHAYEHHI HANIEHCHOCTI, OONYCMUMOCII Ma 00CMOBIPHOCMI 00KA3080i iHGopmayii,
3ACMOCOBYIOMb NOJIONHCEHHS CYUACHUX OOKMPUH OOKA3VBAHHA. Y KPUMIHATbHOMY npoyeci 0CHo-
BHUM 3A80AHHAM OOCAZHEHHS pe3yIbmamy € hopmysanHs 008UHYB8AILHOLO UPOKY HA OCHOSI 8li-
HeceHo20 cy006020 piutenns. Koocne piwenns npu ybomy IpYHMyEMbCsa HA HE3ANeHCHIU OYinyi
npedcmasnenux dokazie. Came ye popmye akmyaibHiCmos npo6eodeH020 OOCHIONCEHHS: NOULYK
MEMOOON0IUHUX [ (POPMYBANILHUX NPULIOMIE OYIHKU NPeOCmasienux 0okasie. Aemop 3asnauac,
Wo OOKA3U MAOMb PI3HY NPUPoOy noXooxceHHs i 3acmocysanist. Omoice, € HeOOXIOHICmb Y 3a-
CMOCYBanHi O0KA316, 6 pamKax cy0068020 npoyecy. Asmopamu cmammi npedcmasiena 0emaibHa
Memooono2is Ha 0OCHO8I po3p0OOK npoyedypu 008edents. Bemanosneno, wo 3acmocysarnns
CcmManoapmis 003601A€ GUKOPUCOBYBAMU 8 PAMKAX KPUMIHAIbHO20 npoyecy OughepeHyitlogani
ooicepena, mum camum BU3HAUARYY KOPOOH 83AEMOOIL cyb €kmie KpUMIHAIbHO20 npoyecy. Aemo-
pamu cmammi 8U3HAYEHO NPUHYUNU, SKI (POPMYIOMb 8IOKpUMI CIanoapmu 008e0eHHsl, moomo
3ACMOCYBAHHA AKUX MONCIUBO YCIMA 3AYIKABIEHUMU CTNMOPOHAMU | AKI HEMONCIUBO nepesipumu
3 OOKY KOHMPOIIOIOUUX A HALTIAO08UX OpP2aHie. Aemopamu 6 cmammi Ha80OUMbCs He MIilbKU
0cHO8a 01 pO3POOKIU MeNMOOOI02IUHO20 KPUMEDIt0, alle MAKOoXC i BUSHAYAEMbCA U020 NPAKMUY-
He 3aCMOCYBAHHA Y BCIX MONCIUBUX iHmMepnpemayiax. IIpakmuyne 3HayenHs 00epiHCaHux pe3)ib-
mamie 8U3HAYAEMbCA YINAMU NIOBUUEHHA NPO3OPOCI KPUMIHATLHO20 NPOYecy, d MAKOXHC
MOJCIUBOCISAMU 3ALYHEHHS 00 OYIHKU NPEOCMABIeHUX O0KA3IE 1 3a2albHO20 NPOYeCy OOKA3Y6aH-
Hs1 npo@pinbHux excnepmis. Hageoeni npurnaou cyoosux piuiens € C8IOUeHHIM Mo20, Wo NPUNUC
yunHo20 3akoHooascmea Yxpainu KIIK Ykpainu 6 uacmuni Hedonycmumocmi QpakmuiHux Oanux,
3000ymux 3a805KU IHPOPMAYil, OMPUMAHIN 6HACTIOOK ICMOMHO20 NOPYUIEHHS NPas i c60600
JIFOOUHU, 3ACMOCOBYEMbCS CYOamu YKpainu, sik npasuio, 6e3 6UHAMKIG.

Ku1ro4oBi c10Ba: mporiec 1oka3yBaHH:, CTaHAAPTH, KpUMiHAJIBHE CYIOYMHCTBO, 00 €KTHBHICTD,
PO3IIIAL.
Oleksandr M. Tolochko

National Prosecution Academy of Ukraine
Kyiv, Ukraine

STADARDS OF PROOF IN CRIMINAL PROCEDURE
(COMPARATIVE ANALYSIS)

Abstract. In criminal process the main task of achieving result is forming of a verdict of guilty
or acquittal on the basis of court decision. In this, every decision is grounded on independent
evaluation of given evidences. Exactly these form the actuality of research — search for metho-
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dological and forming methods of evaluation of evidences. The author points out that evidences
have different origin and application. That is why there is necessity that use of evidence in the
framework of a judicial process has unified methodology. The author of the article provides such

methodology on the basis of development of proof procedure. It has been determined that ap-

plication of standards allows to use within criminal process differentiated sources thereby defin-
ing the boundaries of interaction between the subjects of the criminal process. The author of the
article has found principles that form open standards of proof, that is, application of which is

possible for all interested parties and which can be verified by controlling and supervisory bod-

ies. The author in article provides not only the basis for development of methodological criteria,

but also defines its practical application in all possible interpretations. Practical significance of
research is defined by goals to increase transparency of criminal process and the possibilities of
engaging relevant experts in the evaluation of evidence and general process of proof.

Keywords: process of proof, standards, criminal proceeding, objectivity, hearing.

INTRODUCTION

After renovation of criminal procedure legislation, law enforcement practice re-
mained without strong scientific support in the field of evidence in criminal pro-
cedure [1]. The reason is certain attempts to stay in the paradigm of previous for-
mally dogmatic doctrines including procedure proof [2]. The normativist way of
thinking of a certain number of proceduralists is conditioned by the absolutist out-
look of domestic jurisprudence, whose philosophical basis is dialectical material-
ism. New cognitive approaches to philosophical problems of evidence are perceived
negatively that does not allow domestic scientists to refuse a number of concepts of
inquisitorial-investigative ideology of pre-trial proceedings, which is inherent in the
idea that study of evidence in court is a continuation of pre-trial investigation [3].
Accordingly, there is no significant procedural difference between trial and pre-trial
evidence. That is why validity of protocols of investigation is presumed and is al-
most not questioned in trial [4].

However, according to the renewed national criminal procedure law a contradiction
between a written secret investigative legal form of establishing evidence and a new
legal ideology, which is based on priority of rights and freedoms of human embodied
in the system of procedural means (presumptions), objectively grows. The investigator
turned into a party of charge. Since a defence is limited in possibilities for gathering
evidence and the main way to gather is investigation, which is carried out by a party of
charge, in trial there are doubts about objectivity and impartiality of an investigator
(presumption of the accusatory matter) [5]. According to judicial procedure a defence
cannot and must not recognise as reliable information, which is collected by opponents
of an accused. In addition, while maintaining the existing model of proof, the result of
which is fixed in the written documents, in evaluating the evidence, the emphasis on
the formal element (evaluation of details of procedural documents) will be strengthened.
Completion of parties in court will turn in discussion about admissibility of evidence
and lower priority will be given to their affiliation, validity and sufficiency.

@
154



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

MATERIALS AND METHODS

The basis of the study is the method of comparative law. It applies for purposes of
comparison of certain provisions of criminal procedural legislation. In particular, the
basis to apply standards of proof is being disclosed. The structure of a legislative act
for the purpose of integrating the methodological framework into the proof process
is being determined.

Historical method defines the sources of appearance and application of evidence in
general structure of criminal process. This method is used to correlate the application
of proof standards to the evidence itself, which, in their turn, have been obtained ap-
plying certain standards of obtaining.

Method of modelling a legal decision is used not only as recommendation method,
which allow expanding application of related complex standards of proof in the process
of forming a court decision, but also let implement accompanying proof processes to
correlate them with leading methods and techniques of proof procedure.

Method of analysis revealed that in countries if continental law the traditional ap-
proach is approach, according to which finding truth the purpose of court. Thus, the
saying of K. I. Malyshev that truth is equally necessary for the trial as justice has truly
become catching. Though, in practice finding truth is not that simple, it is exactly truth
has being keep stated as a purpose of trial. In fairness, it is worth noting that recently
truth is perceived as pious wish without reference to specific means of its search and
without answers to question what king of truth is established in the process.

Standards of proof, on the contrary, sometimes are considered far from truth. In
many ways, this perception is associated with the name of one of them — “balance of
probabilities”. Probability is far from truth. Moreover, even criminal procedure stand-
ard “out of reasonable doubts” in the classical saying of Lord Denning is defined through
a degree of probability. I. V. Reshetnikova also points out that standards of proof do
not follow the goal to find truth. However, actually everything is different. Firstly, even
Soviet doctrine allowed establishing knowledge based not on truth, but on probability.
Thus, S. V. Kurylev notes that in the field of court proceeding jurisdiction of probabil-
ity is wider. As an example he cites cases of fact establishment basing on presumptions
or in the situation when there is no sufficient evidences of presence or absence of fact,
which court is obliged to establish. A. T. Bonner also writes about probability. Sec-
ondly, standard of balance of probabilities is not boiled down only to the fact that posi-
tion of one side is more probable than position of other. The probability of proving even
should be possible and based on common sense.

RESULTS AND DISCUSSION

Reconsideration of views on the role of judicial bodies in system of managing public
processes is conditioned by division of state power into legislative, executive and
judicial [6]. Reorganisation of state power necessitated a scientific understanding of
the concept of judicial power, functions and forms of its implementation and natu-
@
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rally has led to recognition of judicial power as a main power providing rights and
freedoms of human and citizen. Judicial protection of interests slowly, but consis-
tently comes to the fore in the system of state guarantees of human rights and free-
doms. In connection with this, reconsideration of the court role in criminal process
in unavoidable: court becomes independent subject of special powers able to objec-
tively and fairly hear and resolve a criminal case that is actuality of this research.
The author demonstrates that new forming legal reality requires abandonment of
dogmatic notions about main criminal procedure institutions hindering their effec-
tive implementation [7]. Research of many problems of criminal court proceeding
appearing under new social and legal terms from the perspective of modern scientific
views on judicial power and value of human personality, is one of the actual tasks of
modern science. The most important among such problems are issues of organisa-
tion of proof process. It is noted that participants of proof process implement rights
and duties provided by criminal procedure law; criminal procedure guarantees com-
pletely cover them. In proof process use of procedure forcing is also unavoidable.
In connection with mentioned, evidence law also include norms by structure located
in other sections of the Code of Criminal Procedure, but regulating the process of
proving.

New paradigm of knowledge, which is inherent to competitive procedure systems,
is fixed in the new CPC and requires changes in technology of proof and establishing
truth in criminal procedure [2]. Results of court criminal procedure demonstrate that
judges determining affiliation, validity and sufficiency of proof information use provi-
sions of modern doctrines of proof. That is why it can be stated that domestic procedure
science has fallen behind in the development of such concepts as cross-questioning
technique, art of formulation and articulation of questions, admissibility of leading
questions, lingual-psychological power of court evidence, proof of guilty beyond rea-
sonable, interpretation of al doubts concerning proof of guilt of an individual in his/her
favour, etc. [6].

Speaking of proof standards two are usually mentioned: valid in civil process bal-
ance of probabilities or, as it is called in the USA “preponderance of the evidence”, and
standard beyond reasonable doubt, which is valid in criminal court procedure. How-
ever, actually there are three standards of proof [8]. Yet only American lawyers accept
it. In practice there may be other standards of proof (for example, comfortable satisfac-
tion). However, all of them are no more than results of combination of three mentioned
above.

The third standard of proof is standard of clear and convincing evidence. In litera-
ture there is position that it has not worked out in jurisprudence of England. Instead of
this, English courts speak about a higher degree of probability. Initially, American
judges used different words to indicate requirements to provide higher degree of prov-
L ]
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ing: “clear, sufficient and convincing evidence”, “clear, overwhelming and convincing
evidence”, “explicit and obvious evidence”, etc. The saying “clear and convincing
evidence” also has worked out.

In the current instruction to the jury in civil cases of the California, it is noted that
clear and convincing evidence are required in cases where the most important indi-
vidual rights and interests such as termination of parental rights, involuntary gospi-
talisation, deportation, are at stake. It also notes that the mere weight of the imposition
of a private law sanction does not entail the application of a more stringent standard
of proof. Such approached may be noticed also in practice of the Supreme Court of
the USA.

Mentioned in instruction categories is not an accidental set of discussions. Neces-
sity to prove basing on clear and convincing evidence in cases of such type is established
by the Supreme Court of the USA. The necessity of a higher proof standard in Ameri-
can courts is explained by constitutional requirement of adequate legal protection. As
it may be understood, such standard is aimed at alignment of procedural inequality and
protection of personal interests when they confront public interest.

In this, it should be remembered that standard of clear and convincing evidence (as
well as other standards) may be directly mentioned in law or follow from it. For ex-
ample, exactly this standard of proof, in the opinion of the Supreme Court of the USA,
is proper in cases of invalidating patents. Most judges of the SC of the USA emphasised
that application of the standard of clear and convincing proofs followed out of law.

Nevertheless, application of stricter proof standard may be based on other reasons
too. For example, standard of clear and convincing evidence is applied in imposing
punitive damages. The fact is that such damages are considered as “punishment”, i.e.
aimed at achieving the goals that are inherent in criminal law. Although in such matters
only monetary amounts are at stake, their value is quite substantial.

We also note that, despite the fact that the phrase "beyond reasonable doubt" has
become familiar, it is not always used in modern literature and practice.

In foreign literature it is admitted that the phrase "beyond reasonable doubt" is
fraught with confusion, especially, if try to explain it through the difference between
terms “sure” and “certainty”.

In particular, the jury of the case R. v. Majid (2009) faced this difficulty. That is
why now such standard is described as proof, which makes the jury sure. In such way,
it is considered that prosecution manages to prove own rightness, if the jury after con-
sidering all evidence are sure that an accused is guilty.

The decision in case Rhesa Shipping Co. SA v. Edmonds (1985) was boiled down
to this. That is why in case when “probabilities” (positions of a claimant and respondent)
are equal, respondent wins. In such case it is stated that a claimant did not fulfil his/her
burden of proof [9].

@
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Is there criterion of sufficiency in Russian court proceeding? It is obvious that the
answer should be positive, because courts by virtue of direct indication of law evaluate
also sufficiency of evidence. Evidences are evaluated by inner conviction, so the state
of inner conviction itself can be a measure of sufficiency. A criterion seems to be quite
subjective. However, considering the ideas of achieving truth, exactly truth can be called
a criterion of sufficiency. Consequently, parties have to provide such sets of evidence
proving its position, which allow to make all circumstances obvious, consistent, and
knowledge of them can be considered true, in the framework of a competitive process
with participation of private persons negative side of this criterion is quite obvious:
parties have too heavy burden of proof.

Against the background of the Russian criterion of sufficiency, proofs standards
appear to be very attractive and even objective criteria. But is it so?

To start, we focus on that the standard “beyond reasonable doubts” or the standard
“certainty of guilt” is also very subjective, because certainty (as conviction) — is inter-
nal state that is difficult to manage. The standard of clear and convincing evidences is
no less subjective.

It seems that the balance of probabilities is intuitively simpler and more understand-
able, because implies a simple advantage in favour of one of the parties. In addition,
such standard is perceived as subjective: it is about a probability, which is measurable.
Often this standard is described through numerical expression “if a claimant fulfilled a
burden of proof and could convince a judge in his/her rightness, then he won with a
probability of at least 51 against 49”. However, numerical expression of this phrase is
notional and has a descriptive purpose.

When making decision a judge (or jury) does not conduct mathematical calculation
of probability [10]. Strict criteria of standards have not developed, as V. K. Puchinskiy
underlined. Apparently, the situation has not changed and for now. In west literature
reviewers note that it is impossible to formulate the exact meaning of civil and criminal
proof standard.

In addition, in practice of English courts, the balance of probabilities is understood
not so unequivocally and simply. A number of guiding principles in application of this
standard is laid down in two decisions of the House of Lords: Re H (minors) (Sexual
Abuse: Standard of Proof) and SoS for the Home Department v. Rehman. In particular,
one of them is about flexibility of application of the balance of probability.

The flexibility of the standard is based on the fact that some events are more likely
than others.

Thus, it is considered that a person committed negligence rather than misled, caused
damage by chance rather than deliberately caused harm. To describe probability the
words of Lord Hoffman, said in the decision on the second case, became common: “To
satisfy one that the creature seen walking in Regents Park in London was more likely
than not to have been a lioness than to be satisfied to the same standard that it was a
German Shepherd dog”.
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Unlike American courts in English literature it is pointed out that there are no in-
termediate standards. Instead of this the practice suggests various fillings of the standard
of the balance of probability. The more serious statements or its consequences, the more
powerful evidences should be provided to court in order to prove this statement on the
basis of the balance of probability. The flexibility is not in the probability, but in the
power or quality of provided proof. Probability or improbability of an event themselves
become a question, which should be taken into account when weighing the probability
and deciding whether this event really has been.

The origins of the problem of flexibility of the proof standard are probably laid in
the case of Bater v. Bater (1951).

The case was about the divorce, but lord Denning expressed general judgments
concerning proof and other civil cases. In particular, he noted that in the standard of
the balance of probability the probability could have different degrees, which depend-
ed on a subject of dispute [11]. For example, when hearing the case about fraud, lord
Denning considered to be natural to require higher degree of certainty than in the case
about negligence. Nevertheless, such strict standard should be weaker than a legal
criminal. However, further judges refused the existence of the intermediate (third)
standard, having decided that it is more correct to speak about power and persuasiveness
of proof.

Perhaps, this approach carries some uncertainties and intellectually such construc-
tions are difficult to perceive. In addition it seems obvious that power and weight of
proof directly affect a degree of certainty. Maybe continental approach to the evaluation
of proof bothers to descry details? It is doubtful. Thus, the authors of the famous text-
book “Murphy on Evidence” describing the standard of proof say that this is measure-
ment of quality and persuasiveness of proof. Admitting that the probability remains the
same, only requirements to proof change, English lawyers probably allow a certain
degree of slyness. Under this approach difference between proof standard may be il-
lusory.

In this, flexible is not only the standard of the balance of probability, but also the
solution of question about what proof standard to apply. That is why in formally civil
cases whether even the balance of probability cannot be applied or higher proof standard
may be established. In practice, the latter, for clarity, is usually called the criminal
standard.

For a long time divorce processes have been resolved on the basis of criminal stan-
dard. However, modern practice has chosen the way of applying the standard of the
balance of probability. The analogical standard is applied in the situation when a person
has been charged with criminal offence. For example, act of fraud, in particular fraud-
ulent representation when conducting a bargain (Hornal v. Neuberger Products Ltd.).
Afterwards other judges referred to this decision justifying the flexibility of the civil
proof standard. Also, there is number of specific situations-exceptions to the general
rule about the proof standard in the civil process.
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Among modern domestic scientific conceptions, which represents theory of crimi-
nal procedure proof, approach suggested by the scientists V. P. Gmyrko is worth of
special attention. The scientific character of his approach is in overcoming the "gap"
between "activity positioning of evidence and inactivity practice of his theoretical
mastering (comprehension)". The practical value is consistent comprehension and ap-
plication of procedural rules (standards) of proof in criminal procedure.

Domestic theory of proof should consider reasonable balance of development of
the criminal process in two classical models: a) Due Process Model, which proclaims
the main priority the protection of individual rights and freedoms, the provision of which
is ensured by providing the maximum guarantees of their implementation to persons
who have fallen into the criminal-procedural sphere; b) Crime Control Model, the basis
of which is the protection of society and its member (potential or real victims) from
offences; this basis allows a significant restriction of individual rights and freedoms for
achieving maximal effectiveness (G. Parker).

In connection with this national criminal procedure, system should always pay at-
tention to the improvement of the system of evidence law in order to be consistent and
able to respond to changes in social conditions and needs. The measure of such improve-
ment is international standards (rules) and proof doctrines in criminal procedure. Among
international proof standards there are proof rules, which are content elements of the

EEINT3

presumption of innocence (“the right against self-incrimination”, “right of an accused
to remain silent”, “proof beyond a reasonable doubt”, interpretation of reasonable doubt
in dubio pro reo”).

The component of proof methodology is the provision concerning “proof of guilty
beyond a reasonable doubt”. If this standard is not complied with, the fact cannot be
regarded as established and be the basis of the indictment [12]. In the Ukrainian legal
system this proof standard is new unlike English and American systems wherein it has
existed for a long time. The burden of proof of all the circumstances of the case and the
conviction of the jury in the defendant's guilt beyond a reasonable doubt lies entirely
on the prosecution side. Such proof according to the legal position of European Court
states the absence of irrefutable, weighty, clear, consistent with each other presumptions
and signs of guilt (the decision in cases “Kobez v. Ukraine”, “Avsar v. Turkey”). The
modern vision of “a reasonable doubt” may be boiled down to two components: 1)proof
beyond a reasonable doubt does not mean proof beyond all possible doubts; 2) proof
beyond a reasonable doubt is defined as such a convincing proof because of which a
person can act without hesitation. Its essential features are, firstly, certainty, steadfast-
ness, absence of any hesitations; secondly, it is not equal to the definition “absolute
certainty” [13].

The provision concerning proof of guilty beyond a reasonable doubt is a general
ground not only for a judge, but also for parties of criminal procedure, that is why it
changes not only approaches to the evidence evaluation, but also affect a model of
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competition in criminal procedure. The purpose of defence can be defined as both in
the sense of "to prove the reverse" and in the sense of "refuting the allegations as doubt-
ful” (the decision in the case “Allan v. the United Kingdom”); public recognition of a
person’s innocence until a person will be convicted by a competent court; obligation
of officials to refrain from revealing statements and assessments; impossibility for a
state to use non-criminal procedures to obtain recognition of guilt in committing a crime
and/or imposition of sanctions equal to a criminal penalty; the inadmissibility of the
accusatory matter in the work of judges [12].

In practice of European court, human rights have been used to formulate "reason-
able suspicion" as proof standard, as the standard for evaluation the validity of a pros-
ecution when choosing a preventive measure, under which there is facts that indicate
commitment of criminal offence by a person and also risks, which give reasonable
grounds to believe that a suspect will impede criminal proceedings or commit criminal
offences. Besides, inadmissible methods of gathering evidence, which violate rights
and freedoms of a person: 1) questioning the suspect as a witness (“Lutsenko
v. Ukraine”); 2) right of a person not to testify against relatives and spouses (“Asch
v. Austria” “Unterpertinger v. Austria”); 3) absolute inadmissibility of evidence obtained
through torture or ill-treatment at their threat (“Gafgen v. Germany”, “Harutynyan
v. Armenia”, “Gogmen v. Turkey”); 4) inadmissibility of evidence obtained under
pressure from the accused or evidence obtained with a material violation of the right
of a person to privacy, housing, correspondence, telephone conversations (“Magee
v. the United Kingdom”, “Jalloh v. Germany”).

Updated doctrinal approaches to the rules of admissibility of evidence. The doctrine
of asymmetry of the rules of admissibility of evidence establishes: 1) prosecutorial or
other evidence, which worsen a position of a suspect, accused, obtained in violation of
the criminal procedural law, in any way should be inadmissible; 2) illegally obtained
exculpatory evidence, which commute sentence should be taken into consideration by
the court at the petition of the party concerned. In Ukraine this theory has not gained
its legislative consolidation and practical application.

The CPC of Ukraine recognises inadmissible evidences obtained due to information
received as a result of a significant violation of human rights and freedoms (P.1 of Art.
87) [14]. That is why the doctrine of "fruit of the poisonous tree" has been mainstreamed;
it claims that evidence obtained due to the violation of the constitutional rights of per-
sons loses its legal force (originated in US case law in the early 20th century). In
American criminal procedure evidence can be brought before a court during trial if it
has evidentiary weight to prove a certain fact (act. 402 of the USA Federal Rules of
Evidence). Inappropriate evidence is inadmissible. They also may be inadmissible in
the cases: 1) if their admission leads to an unjust prejudice or misleading jury; 2) un-
justified delay, excessive use of court time or unnecessary representation of a large
amount of evidence collected together; 3) if these are hearsay; 4) when they are obtained
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in violation of procedure or obtained in violation of benefits or witness’ immunity;
5) their recognition in court as unexpected for one party if they are filed by the other
party after the completion of the pre-trial hearing. The Supreme Court of the USA does
not rule out the examination of evidence if they were obtained illegally, but would still
have been prosecuted, with greater effort (“Nix vs. Williams”) or evidence obtained
through unintentional police mistakes ("The United States v. Leon").

The doctrine of "fruit of the poisonous tree" is not characteristic for continental type
of criminal process [15; 16]. In particular, the CPC of the Federal Republic of Ger-
many does not imply normative determination of admissibility (inadmissibility) of
evidence, but the issue of their proper evaluation is settled, therefore, the evidence
obtained as a result of illegally obtained information is evaluated as admissible. The
exceptions are the prohibition to use testimonies obtained through physical influence,
drugs, torture, hypnosis, etc.; violation of which automatically entails their inadmissi-
bility (art. 136sa of the CPC) [14].

French system of proof is based on free proof evaluation by inner conviction of an
investigative judge, prosecutor, judge, court. Any evidence is admissible regardless of
whether it is indicated in law or not, but in the process of proof or conducting investiga-
tive actions, it is forbidden to violate the procedural law and to preserve decency, that
is, to use means that are in accordance with the fundamental principles of the rule of
law (art. 427 of the CPC).

The doctrine of "fruit of the poisonous tree" is being used in practice of European
Court with its corresponding development. In solving the problem of evidence derived
from an illegal, the Court estimates, how much an illegality of the initial investigative
action poisons following evidence. If sentence was completely based on materials in-
vestigated in a court session, and none of the protocols of pre-trial investigation was
taken into account, the right to a fair trial was not violated (““Allan vs. The United
Kingdom”, “Gafgen v. Germany”). However, the Court find inadmissible evidence
obtained as a result of illegally obtained information with significant violations of the
right of a person to legal assistance based on the traditional approach of "fairness of the
process as a whole" (Todorova v. Ukraine).

Domestic court practice demonstrates that quite often the component of grounding
of acquittal sentences, which constitute the content of the doctrine of "fruit of the poi-
sonous tree ". In particular, court finds inadmissible evidence an expert’s conclusion
that the subjects submitted to the investigation received as a result of an illegal search,
since the decision of the investigating judge did not contain circumstances with refer-
ence to evidence and other materials, with which prosecutor substantiated the petition
for the search, and in the resolution part of the decree did not indicate the objects to be
searched (the case Ne 136/940/14-k. dated December 27, 2014). In the other case the
court upheld the verdict of acquittal because it considered the expert's opinion to be
inadmissible since the evidence filed for an expert study was removed during an illegal
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review of the place of the event without the participation of the witnesses, although
incorrect information regarding their participation had been recorded (the case
Ne490/12158/13-k dated May 5, 2014).

CONCLUSIONS

Mentioned examples of court decisions demonstrate that order of p. 1 of art. 87 of
the CPC of Ukraine regarding the inadmissibility of factual data through information
obtained as a result of a significant violation of human rights and freedoms, is used,
as a rule, without exceptions. However, as it was showed above, this doctrine is not
absolute even in the country of its origin and the practice of the European Court.
That is why, in every specific example of court’s evaluation of the admissibility of
any evidence the significance of the alleged violations of the criminal procedural
law and the importance of each evidence for establishing the circumstances of the
criminal proceedings should be taken in account.

Rights of defence and prosecution in out ore-trial proceeding are not equal. Pros-
ecution, which carries all difficulties due to the duty of proof, should also have such
powers that allow effectively fulfill the duty. Defence as represented by an accused and
defence counsel has fewer powers, but it is also relieved from the duty of proof. In such
way, inequality of parties’ rights in pre-trial proceeding compensates with unequal
division of duties. It could be said that an accused is protected not by his/her rights, but
by duties assigned on subjects of criminal prosecution.

Real competition of parties in full extend is possible only in judicial proceeding
where there is an arbitrator independent of the parties who, by direct instruction, is not
a body of criminal prosecution. Independent court makes decision exclusively by inner
conviction, by law and conscience. Because the basis for inner conviction is totality
of evidence of case, independence of court from preliminary conclusions of bodies of
criminal prosecution and, consequently, from their preliminary evaluation of evidence,
is provided by examination of all evidence in court prosecution in the presence and
with the participation of both parties. Independence of court is provided also by equal-
ity of parties’ rights in court prosecution, which is aimed at neutralisation of benefits
of prosecution conditioned by its rights at the stage of preliminary investigation.

At the same time, only independent judicial power is able to ensure true competi-
tiveness of parties, i.e. to treat equally unbiased the arguments presented by the parties
in support of their positions, to create really equal conditions for them including
mechanism of compensation of their factual and processual inequality in pre-trial pros-
ecution. Independence of court, as we may see, is a guarantee of competitiveness of all
criminal proceeding.

In such way, competitiveness is a form of administration of justice in country where
independent judicial power functions. One follows from the other and is provided by
them. Recognising the independence of judiciary in practice, we are obliged to recognise
and really ensure its competitive principles.
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Birbsam Bataep

IlIxona npasa
Wnisepcumem Iencunvsanii

Hencunvsanis, CIIIA

Biktop Mukoaaiioeuu €pmoraer

Hauionanora axagemis npasosux nayx Yxpainu

ITncmumym nicasgunaommoi ocsimu

Hauionanvnuii opuguunuii ynisepcumem imeni Apocaasa Myapozo
Xapxis, Yxpaina

HA HIAAXY 0 COBOPHOCTI YKPAIHH
(40 100-PIYYA AKTA 3AYKH YHP I3 3YHP)

AHHOTaNisA. B icmopii depacasu i npasa Ykpainu € nam’smui nooii, npasosi nam smku, 3Ha-
YeHMS AKUX NOGHICTNIO YCBIOOMAIOEMBCS IUe 3 HACOM, 0COOIUBO 8 HUHIUHIO 000Y AKMUBHO-
20 oepacagomeopenns. Tomy y cmammi 3pobnena cnpoba KoOpomroz20 iCmopuko-npasoeo2o
AHAanizy 0epicasomeopuux npoyecié Ha uLisxy 00 06 €OHaHHs YKPAiHCbKo20 HApoody ma to2o
3emens 3 nouamxkom Yxpaincwvkoi pesontoyii. Becmanoeneno, wo Yxpaincvka I{enmpanvua
Paoa (0ani — VIIP) 6yna cmeopena sax opeaHizayis napiameHmcoko2o muny. A 011 Ha0aHHs
it «xapakxmepy chpasilCHbL020 NPeOCMAGHUYMEA BCbO20 OP2AHI308AN020 YKPAIHCLKO20 HA-
pooy» 6yno ckauxkano bazamonoonuii Hayionanvuuii xonepec. Busagneno, wo na oanomy
Komepeci i Oyn0 8U3HAYEHO (POPMY 0epIHcasHo2o Ycmpolo YKpainu Ak nayionanrbHa-mepumo-
pianvua aemonomis. Konepec, ax nogHo8ajiCHUll NpeOCmMAasHUYbKUll Opeam, «nepeonapia-
MeHnmy, yocobniogaes 6xice cobopny Ykpainy. Tax 6yna iopuouuno supiuiena icmopuina npo-
Onema snyku obox yacmun Yxpainu. Tpyoosuil konzpec ucio6a06as piuyyuti npomecm
npomu 3amMaxie Ha yiricuicme, camocmitnicms i HezanexncHicms Yxpaincokoi Hapoonoi
Pecnybnixu. Bin npoconowysas: « Vkpaincokuil Hapoo xoue 0ymu HelumpaibHUM i 8 OPYHCHIX
BIOHOCUHAX 3 YCIMA THUWUMU HAPOOAMUY, 6KA3Y6AE HA 3a2p0o3Y O]l pecnyOniku 3 OOKy «imne-
pianicmis i cosemcokoi Pociiy. Jisnenicmo Llenmpanonoi Paou eusnauanu nonimuyni napmii
coyianicmuunoeo cnpamyeanus: 3 19 napmii (ykpaincokux, pociicokux i noavcokux), 17
Hazusau cebe coyianicmuyHumu. AKm 31yKu HAOYHO NOKA3A8 Oe3Cunicmy cnpob po3 eOHamu
VKpaincbKull Hapoo, npOmMucmasumu 1o2o pizui wacmunu 6 Ilepwiti c8imogitl @itini, npumy-
CUMU CIYHCUMU YYIHCUM O HUX Yinam. [Ipome nodanvuiuii, mpaeiunuii ons Yxpainu, nepebiz
nooill i nacnioKku c8imosoi silinu, sameepodiceni Bepcanbcorkum docosopom 1919 p., nadoszo
sampumany paxmuunuil npoyec 06 €OHAHHA 6CIX YKPAIHCbKUX 3emens. lcmopuyunuil 00csio
3acmepieae: HAYiOHANbHI THMepecu Habaeamo suwl i 8aNCIUBIWL 3a NAPMIUNI YU KOpnopa-
mueHi, po3doyooea 6 Ykpaini npasoeoi, coyianvhoi, 0eMoOKpamuyHoi oepicasu 8UMazae no-
AMU4HOL U OYX08HOI €OHOCMI BCIX 2POMAOSIH.

Kurouogi ciioBa: Ykpaincoka Hapoana Pecniy0itika, Ykpainceka Llenrpansaa Paga, AKT 3myku.
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TOWARDS THE COURSE OF UKRAINE
(TO THE 100TH ANNIVERSARY OF THE ACT
OF UNIFICATION OF THE UPR WITH ZUNR)

Abstract. In the history of the state and law of Ukraine there are immemorial events, legal
monuments, the significance of which is fully realized only with time, especially in modern times.
Such an event and attraction is the Act of reunification of the Ukrainian People's Republic and
the West Ukrainian People's Republic on January 22, 1919. This article attempts to make a short
historical and legal analysis of the processes of state-building on the way to the unification of
the Ukrainian people and their lands with the beginning of the Ukrainian revolution. It began
after the February bourgeois-democratic revolution of 1917 in Petrograd to create in Kiev in
early March, public organizations and political parties, emerged from the underground, the
Ukrainian Central Rada (hereinafter — UCR). The latter was created as a “parliamentary or-
ganization”. In order to provide her with the “nature of the present representation of the entire
organized Ukrainian people,” in April 1917 a crowded National Congress was convened. He
determined the form of the state structure of Ukraine — national-territorial autonomy as part of
federal democratic Russia, with the main principles of autonomy. The Congress replenished the
composition of the UCR, elected its Chairman — Grushevsky. Subsequently, at its V and VI ses-
sions, as a result of the new reorganization and replenishment of membership in territorial and
party representation, as well as at the expense of elected members from military, public, trade
union organizations, national minorities, the UCR already had 643 deputies. The activity of the
Central Rada was determined by political parties of the socialist direction: from 19 parties
(Ukrainian, Russian and Polish), 17 called themselves socialist. This led to the direction and
content of the state implemented by the Ukrainian Central Rada and its government — the Gen-
eral Secretariat.

Keywords: Ukrainian People's Republic, Ukrainian Central Rada, Act of Reunification.

INTRODUCTION

In the history of state and law of Ukraine there are memorable events, legal monu-
ments, the meaning of which is comprehensible only in course of time, especially in
the current period of active state formation. Such event and monument is Act Zluky
of the Ukrainian People’s Republic with West Ukrainian People's Republic on Janu-
ary 22, 1919. The Presidential Decree “On Measures to Celebrate the 100th Anni-
versary of the Events of the Ukrainian Revolution of 1917-1921” contemplates “To
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determine the commemoration of events and prominent participants of the Ukrainian
Revolution of 1917-1921 as one of the priorities of the state authorities in 2017—
20217 [1]. The Decree mentions, in particular, the necessity to prepare and publicize
scientific works, to contribute comprehensively to scientific, ethnographic research-
es on history of Ukrainian state formation and liberation movement.

The article attempts brief historical and legal analysis of processes of state forma-
tion on the way to uniting Ukrainian people and lands with the beginning of the Ukrai-
nian revolution.

It began after February revolution of 1917 in Petrograd with public organizations
and political parties emerged from underground, Ukrainian Central Rada (hereafter
referred to as UCR), started formatting at the beginning of March. UCR was created
as “parliamentary-type organization” [2]. To make it “the true representation of all
organized Ukrainian people”, in April, 1917 the National Congress was convened
[3]. The Congress defined the structure of state in Ukraine as national-territorial
autonomy in the federal democratic Russia, with the main principles of autonomy.
The Congress joined the composition of the UCR, chose its head — M. Hrushevsky.
Subsequently, at V and VI sessions, as a result of a new reorganization and replenish-
ment of the composition of the territorial and party representation, as well as at the
expense of elected members from military, public, trade union organizations, na-
tional minorities, the UCR already had 643 deputies [3]. In reality, significantly
fewer deputies were involved in its work. Political parties of social nature determined
the activities of Central Rada: among 19 parties (Ukrainian, Russian and Polish) 17
considered themselves socialist. This shaped the direction and content of state forma-
tion was being made by the UCR and its government. V. Vinnichenko recalled: "This
was the center to which all the springs of the awakened national energy flooded; all
the pities, all injustices, all hopes, expectations, plans, calculations, and arguments
flooded here. "[4].

Despite counteractions and neutral policies of Russian Provisional Government,
the UCR gradually was taking over the management of all affairs in Ukraine. Rada’s
activists tried to defend interests of Western Ukrainians. Reporting at the meeting of
its Committee in April and July D. Doroshenko, appointed by the Territorial Com-
missioner of the Parts of Galicia and Bukovina occupied by Russian troops, spoke
about the frightening situation of “humanity deprived of rights”, his unproductive
attempts to restore economic and cultural life in the country. Rada outlined the prior-
ity measures in helping Galician emigrants and prisoners in Siberia [3].

However, the desire of Central Rada to legitimately gain Ukrainian autonomy
in the federal democratic Russia reflected in I and II Universals of Rada faced a
decisive opposition from Provisional Government. The principle of state formation
declared by activists in I Universal “without separating from whole Russia, without
breaking up with the Russian state” [3] negatively affected its pace, hampered solu-
L ]
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tions of very important social and economic issues. It may seem strange for today,
but the matter of future prosperity of the Russian state in plans and events of Rada’s
activists overpowered a search for solutions. In September 8, 1917 in Kyiv, there
was the congress of representatives of peoples and regions of Russia, convened by
the Central Rada. Its delegates strived for “federate reorganization of Russian re-
public”, planned to end “excessive centralization of legislative and executive
power” [5]. For further work, even the Council of People was elected. However,
Russian Provisional Government in Petrograd did not respond to this event, and
hopes about democratic reorganization of Russia and democratic solution to the
Ukrainian issue remained an illusion.

1. FEATURES OF FORMATION OF UPR OWN LEGAL SYSTEM

October Rebellion under the leadership of Bolsheviks and overthrow of Russian
Provisional Government accelerated processes of state formation in Ukraine. The
adopted Third Universal of UCR proclaimed the Ukrainian People’s Republic, the
total authority of Central Rada and its General Secretariat [3]. In such way, the
Ukrainian statehood was restored.

The formation of UPR own legal system started. Rada issued laws in the name of
UPR; the government had the right to “issue orders in the scope of government on the
basis of laws”. The final delimitation of UPR, the accession of "adjacent provinces and
regions, where the majority of population is Ukrainian-speaking" should be "established
in agreement with the organized will of people" [3; 5]. The leaders of Ukrainian revo-
lution did not see close prospects for the collapse of the Austro-Hungarian Empire and
the unification of the Ukrainian people in one state. In addition, political events at
Naddnipranschina became more complicated.

At the Congress of Workers 'and Peasants' Deputies of Donbass and Kryvorizhya
in Kharkiv in December 12, 1917, delegates proclaimed the authority of Soviet in
Ukraine. The Central Executive Committee of the Soviets was elected, and the Soviet
government was formed. In resolutions "On the organization of power in Ukraine", "On
self-determination of Ukraine", the Congress of Soviets instructed the Provisional
Central Executive Committee "to extend to the territory of the Ukrainian republic all
decrees and orders of the workers and peasants government of the Russian Federation."
USSR was recognized as the part of Russian Republic [6].

The last Ninth session of the UPR was on January 15-25, 1918 in the conditions
of Bolshevik troops attack on Kyiv and the Arsenal factory workers' uprising organized
by the Bolsheviks. Under the influence of these events, the leadership of the Central
Council finally lost the illusion of the possibility of establishing a Russian democratic
federal republic and UPR joining it. Peace negotiations in Brest and Ukrainian delega-
tion desire to sign a peace treaty with the countries of the Quadruple Alliance made
necessary constitution of the Ukrainian People’s Republic as a subject of international
@
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law. That is why the session adopted the last Forth Universal, stating in it “From now
Ukrainian People’s Republic is independent, free, sovereign state of Ukrainian People™.
M. Hrushevsky hoped that proclaimed independence “would become the solid basis of
our statehood and social building” [3; 5]. It was indeed crucial state step on the way to
the unity of Ukraine.

The ninth session of the UPR empowered the Ukrainian delegation to sign in Brest
the peace treaty with Germany, Austro-Hungary, Turkey and Bulgaria. It was signed
on January 27, 1918. It was the first peace treaty in the First World War. It consoli-
dated (art.1) the desire of the parties “to live in peace and friendship” [3]. Agreements
on the exchange of prisoners, the establishment of diplomatic relations, the exchange
of "remnants" of products, etc. were reached. The additional terms of the Brest Treaty
were armed assistance to the UPR to fight the Bolsheviks and loan in the amount of
1 billion rubles in exchange for 1 million tons of food, coal and other supplies from
Ukraine. [3]. This was the price Central Rada paid for peace and return to power.

For the UPR delegation in Brest it was important question concerning perspectives
of joining all lands inhabited by ethnic Ukrainians in the West. However, the delegation
had to agree on a secret agreement with Austria-Hungary "on the case of Eastern Gali-
cia and Bukovina," according to which the Austrian side promised to ensure the cul-
tural development of Western Ukrainians, and by July 31, 1918, to unite the West
Ukrainian lands "in one single crown edge "[3].

As we see, the UCR activists for a unjustifiably long time were trying to gain the
legal status of Ukrainian autonomy within the Russian Federation, which delayed and
slowed down the democratic state formation in Ukraine, the solution of urgent social
and economic issues. Attracting German and Austrian military aid led to the actual
occupation of Ukraine, its robbery and, as a consequence, to the final loss of public
confidence in the Central Rada. The promise of the Austro-Hungarian government on
the unification of Western Ukrainian lands remained weak consolation.

Under the foreign and Soviet domination, when Central Rada was in Volyn’, pre-
dominant amount of adopted acts did not come into force. Its last legal act, adopted on
April 29, 1918 after Rada returning return to Kyiv, was the Constitution of the UPR —
"The Statute on the State System, the Rights and Freedoms of the UPR". The Constitu-
tion proclaimed the UPR State as a sovereign, independent, whose territory is indivis-
ible [3]. The Basic Law generalized the annual state formation experience, took into
account its achievements and disadvantages.

The existence of the Ukrainian state in the conditions of the hetman regime and the
German occupation, and then the appearance of "Federal Diploma" by P. Skoropadsky
on November 14, 1918 in a certain way compromised the idea of Ukrainian unity. But
she revived and gained strength among the opposition political parties, Western Ukrai-
nians.

@
170



Journal of the National Academy of Legal Sciences of Ukraine, Vol. 26, No. 1, 2019

2. WEST UKRAINIAN PEOPLE'S REPUBLIC UNDER THE AUTHORITY
OF STATE SECRETARIAT

In the middle of October 1918, the association of political parties Ukrainian National
Union unveiled “Statement on the Internal and External Situation of Ukraine”, in
which it called it quite natural and necessary to "unite in the one state Ukrainian
organism all the inhabited by Ukrainians lands that, by this time and international
circumstances, did not form part of the Ukrainian state, that are Eastern Galicia,
Bukovina, part of Hungarian Ukraine, Kholmshchyna, Pidlyassya, parts of Bessara-
bia with the Ukrainian population, part of the ethnographic Ukrainian Donschyna,
Montenegro and Kuban "[7]. Believing in a close perspective on the implementation
of the communist idea, they gave a sense of the immortal unity of Ukrainians among
intellectuals, the democratic wing of political parties, and the rapid development of
dramatic political events in Western Ukraine.

On October 18, 1918, Ukrainian deputies of both chambers of the Austrian Parlia-
ment, regional districts, representatives of Ukrainian political parties, clergy and students
came to Lviv. At the meeting, the Ukrainian National Rada was established, its Charter
was approved, its membership was determined, its head was declared — E. Petrushevich
[8]. The next day, the "Proclamation of the Ukrainian People's Republic" (Manifesto)
was published, which established the territory of the republic, constituting the Ukrai-
nian state [8].

With the collapse of Austria-Hungary on November 1, 1918 Sich Riflemen led by
D. Vitovsky handed over power in Lviv, while the deputy governor of Galicia and the
delegation of Rada signed an act on the transfer to her full authority in the country. This
decision of November 1918 was also supported in Chernivtsi, but by the end of No-
vember, Romanian troops occupied the territory of Bukovina [8]. In November 9, Rada
formed State Secretariat (government), and also defined the official name of the state —
the West Ukrainian People's Republic. The next day, Rada adopted a resolution man-
dating the State Secretariat to take measures to begin negotiations on "the unification
of all Ukrainian lands into a single state" [9]. Three days later, she adopted the First
Provisional Basic Law, initiating state formation on a constitutional basis. The main
task of state formation was the leaders of WUPR considered an association with Naddni-
pranschina, the unity of the Ukrainian lands.

In November 24, 1918 State Secretariat of WUPR decided to start negotiations
about uniting with the Directorate of the UPR, which headed the uprising against the
Hetman's regime. On December 1, 1918 delegation of the Ukrainian National Rada of
WUPR and Directorat, whose troops were attacking Kyiv, conducted in Fastov the
Pre-accession agreement on the unification of 2 parts of Ukraine "into one indivisible
state unit" [8]. It was assumed that the WUPR would receive territorial autonomy, and
the "joint commission" will determine the boundaries of this autonomy and the detailed
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conditions of the unions of the two republics. Thus, the real prospect of the reunification
of most of the Ukrainian lands, mutual support and assistance has become real.

In the unifying movement, the Ukrainians of Transcarpathia took an active part. On
the basis of the initiative of the public association "Ruska Narodna Rada", a congress
of delegates of its branches (about 500) was convened in Budapest on December 10,
most of whom were in favor of joining the region to Ukraine [10]. The same decision
was adopted by the Nationwide meeting in Khust on January 21, 1919. [8] The Hutsul
republic was even proclaimed in Hutsulschina, and a parliament of 42 deputies was
elected. However, the proclamation of the Hungarian Soviet Republic in March of the
same year put an end to democratic processes in Ukraine [11].

In January 3, 1919 in Stanislav at the meeting of Ukrainian People’s Council, the
Decree on the unification of the WUPR and the UPC.was unanimously approved. By
declaring their unification unanimously "in one uniform, sovereign People's Republic”
the Council made a final decision on this matter at the forthcoming All-Ukrainian Con-
stituent Assembly [8]. Before their convocation in the WUPR, UP Council had the
legislative power, the State Secretariat had the executive power, an independent com-
mand of the Army was kept. The decision of the UP Council was supported by thousands
of manifestations in many cities of the region — in Drohobych, Ternopil, Stryi, Zolochiv,
Zhovkva, Kolomyia, Kalush and others. Even the elections to the Central People's Rada
(Parliament) of 100 deputies were held [§]

Act Zluky had to be proclaimed in Kyiv. In order to do this, to the capital, where
the Directorate of the UPR already had control, a delegation was sent from representa-
tives of Galicia, Bukovina and Transcarpathia.

On January 22, 1919 on the decorated Sofia square of Kiev, in the presence of tens
of thousands of people member of the UN Council on behalf of the western Ukraini-
ans L. Bachinsky congratulated people of Kyiv. State Secretary of the WUPR L. Tse-
gelsky solemnly unveiled the Council's decision on the unification, powers of the
Western Ukrainian delegation and handed over the documents to the Head of the Di-
rectorate, V. Vinichenko who welcomed the delegation of the brothers and accepted
the statement-decision of the Council. The Universal of the Directory was read, in which
it was proclaimed: "From now two parts of Ukraine, which for centuries were sepa-
rated, are joined — the Western-Ukrainian Republic (Galicia, Bukovina, Hungarian Rus)
and the Great Naddnipryanska Ukraine" [8; 12; 13; 14].

Eternal dreams, for which the best sons of Ukraine lived and died, came true.
“...From now there is the only independent Ukrainian People's Republic. From now
Ukrainian people, liberated by the powerful impulse of their own forces, have the op-
portunity by united, friendly efforts of all sons to build an inseparable, independent
Ukrainian state for the good and happiness of all of their labor people "[8]. This
"holiday of unification", according to V. Vinichenko, became a significant event in
the history of the native state formation [4]. It was truly a majestic national holiday of
reunion, the unity of the Ukrainian lands, which were for the long centuries uncovered

by neighboring states.
L ]
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The next day, a session of the Congress of Labor People of Ukraine, elected in
January, was opened, and the Western Ukrainian delegation as a representative from
Western Ukraine participated in the work [15]. The first question heard by the Congress
was the question of unity. It approved the whole package of the unity documents by
adopting the Act of Association and the Universal "To the Ukrainian People". WUPR,
in accordance with the Law "On the Form of Government in Ukraine", became known
as the Western Region of the UPR. The Congress instructed the government to prepare
a draft electoral law for the future national parliament of the independent Ukrainian
republic [8].

CONCLUSIONS

Therefore, the Congress as authorized representative body, “pre-parliament” em-
bodies sovereign Ukraine. In this legal way, the historical problem of uniting both parts
of Ukraine was solved. The Labor Congress expressed protest on attempts against in-
tegrity, sovereignty and independence of Ukrainian People’s Republic. It proclaimed:
“Ukrainian people want to be neutral and in friendly relations with all other nations.”
and pointed out the threat from the side of “imperialists and Soviet Russia”. Historical
Act Zluky was devoted to the anniversary of the proclamation of the UPR Unity by the
Fourth Universal. That is why in January 24, 1919 the Council of People's Directors of
Directorate decided to set in January 22 annual celebration of the Day of Unification
of Ukraine. In such way, the unity of Ukrainian people and its lands since Kievan Rus’
was proclaimed and consolidated.

Act Zluky clearly demonstrated the impotence of attempts to separate Ukrainian
nation, to turn parts of Ukraine against each other in the First World War, to force to
serve alien purposes [16]. However, further, tragic for Ukraine, events and conse-
quences of Second World War consolidated by the Treaty of Versailles of 1919 for a
long time delayed actual process of uniting all Ukrainian lands. Another separating
factor, which should be remembered, is functioning of two systems of power in UPR
and WUPR. That is why in the most difficult moments of struggle against the invaders,
representatives of both powers often could not understand each other, give up own
regional interests for the benefit of all Ukraine. In such way, the history of Ukraine is
instructive: it is the constitutional duty of every citizen to strive for unity, unanimity in
relation to the Motherland, to protect it, especially, in the context of the war with foreign
aggression. Historical experience warns that national interests are much more important
that interests of party or corporation, the development of a legal, social, democratic
state in Ukraine requires the political and spiritual unity of all citizens.
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