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HAYKOBA PAJIA BICHUKA

Bacuanb Taniii — 10KTOp FOpUIMYHUX HayK, podecop, akagemik HAH Ykpainu ra HAIIpH
VYkpainu (ronosa HaykoBoi paau) (HauioHanbHui 10pUANYHUKE yHIBEpCHTET iMeHI SIpociaBa
Mynporo, YkpaiHa);

FOpiii Baynin — noxrop ropuanyHnx Hayk, npodecop, akagemik HAITpH Ykpainu (Hatio-
HaJIbHUHM IOpUIMYHKUN YHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

FOpiii buTsk — 10KTOp IOPUAMYHUX HAyK, Tpodecop, akagemik HATIpH Ykpainu (Hartio-
HaJIbHUHM IOpUIMYHKUN YHIBepcuTeT iMeHi SIpociaBa Mynporo, Yipaina);

BsiuecsiaB bopucoB — OKTOp FOpUINYHKX Hayk, npodecop, akaaemik HATIpH Vkpaiun
(HayxoBo-nmociiiHAN 1HCTUTYT BUBUCHHSI IPOOJIeM 3JI0YMHHOCTI iMeHi akagemika B. B. Cra-
mmca HanionanbHoi akajeMii mpaBoBUX HayK YKpainu, Ykpaina);

Bosogumup Tapamyk — JOKTOp IOpUAMYHUX HaykK, Npodecop, UICH-KOPECHOHISHT
HATIpH VYkpainn (HauioHaneHuil ropunuyHuii yHiBepcuteT imeni SlpocnaBa Mynporo,
VYkpaina);

Boaogumup lNonina — noktop ropuandHux Hayk, npodecop, wieH-kopecrnonaeHT HAIIpH
VYxpainu (Hanionanbuuit ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Bosogumup l'oHuapeHKo — JOKTOp IOpPUAMYHUX Hayk, npodecop, akaxemik HAIIpH
VYxpainu (Hanionansuuit ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Mukousia [HIIMH — TOKTOP IOPUANYHUX HayK, mpodecop, akaaemik HATIpH Ykpainu (Ku-
TBCBbKHIA HalllOHAIBHUH yHiIBepcuTeT iMeHi Tapaca IlleBucnka, YkpaiHa);

Oxcana Kamrina — 10KTOp IOpHIMYHHX HayK, rpodecop, wieH-kopecnonaent HAIIpH
VYxpainu (Hanionanbuuii ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Cepriii KiBasioB — 10kTop ropuanuHux Hayk, npodecop, akanemik HAIIpH Ykpaiuu (Ha-
HioHambHUH yHiIBepcuTeT «Oiechka IopUIMYHa akaieMis», Ykpaina);

BsiuecsiaB Komapos — kanauar opuindHuX Hayk, pogecop, akanemik HAIIpH Yipaiun
(Hanionanbuuit ropuauaHnii yHiBepcuTeT iMeHi SIpocinasa Mynporo, Yipaina);

Ouexcanap Kpynmuan — nokrop ropunuuHux Hayk, npodecop, akagemik HAIIpH Ykpa-
fun (HaykoBo-mociiiHMil IHCTUTYT NMPUBATHOTO TpaBa 1 MiJNPHUEMHUANTBA IMEHI akajemika
@. I'. Bypuaka HarrionansHoi akageMii IpaBoBHX HayK YKpaiHu, YKpaiHa);

Muxosa KyuepsiBeHKo — TOKTOp IOpUAMYHUX HayK, ipodecop, akanemik HATIpH Ykpai-
uu (HarionansHu#t ropunnvHuil yHiBepcuTeT iMeHi SIpociaBa Myaporo, YkpaiHa);

Bacuab Hop — noxrop ropunuunux Hayk, npogecop, akanemik HAIIpH Ykpainu (JIbBiB-
ChKUI HaIllOHAJBHUHN YHIBepcuTeT iMeHi [Bana ®@panka, Ykpaina);

Ouiena OpJIIOK — NOKTOP IOPUANYHUX HaykK, npodecop, akanemik HAIIpH Ykpainn (Hay-
KOBO-/IOCIII/IHMH IHCTUTYT IHTEJIEKTYaIbHOI BiacHOCTI HanioHanbHOi akajemil mpaBoBUX HayK
Vkpainu, Ykpaina);

Muxouia [1anoB — JOKTOp IOPUINYHKX HayK, podecop, akaaemik HAIIpH Ykpainu (Ha-
LIOHAJILHUH IOpUIMYHKI YHIBepcuTeT iMeHi SIpociaBa Myzaporo, Ykpaina);

Bosogumup Inaumyyk — JOKTOp IOPWAMYHUX HayK, MPodecop, UICH-KOPECHOHISHT
HAITIIpH VYxpainu (HaykoBo-mociniauuii iHcTuTyT iH(GopMarnku 1 npasa HamionanbHoi akae-
Mil [TpaBoOBHX Hayk YKpaiHu, YkpaiHa);

Cepriii [Ipuaunko — nOKTOp IOPUANIHUX Hayk, mpodecop, akagemik HAIIpH Ykpainu
(Buma xBauigikanilina komicist cyniB Ykpainu, Ykpaina);

Ilerpo Pa6inoBHY — JOKTOp IOPHIMYHUX HayK, mpodecop, akaaemik HAIIpH VYkpainu
(JIbBiBCHKMIT HalIOHATIBHUH yHIBEepcHUTET iMeHI IBaHa ®@panka, YkpaiHa);
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BsiuecnaB Pym’sinneB — TOKTOp FOpUINYHUX HayK, ipodecop, wieH-kopecnonaeHT HATIpH
VYxpainu (Hationansnuii topunnunmii yHiBepcuret iMeHi SIpociaBa Mynporo, Ykpaina);

Ounexkcanap CBATOUbKHII — NOKTOp IOPUAWYHHAX Hayk, mpodecop, akagemik HAIIpH
VYkpainu (BugaBHUITBO «IIpaBo Ykpainm», Ykpaina);

Amnaroutiii CesTliBaHOB — JIOKTOp IOPHIMYHUX HayK, podecop, akaaemik HATIpH Ykpainu
(BepxoBHa Pama Ykpainu, Ykpaina);

Inna Cnacubo-®areeBa — JIOKTOp IOPUIMYHHX HayK, Hpodecop, 4IeH-KOPECHOHIEHT
HAIIpH VYkpaian (HamiomanmsHuil fopunudamii yHiBepcuteT iMeHi SIpocmaBa Mymporo,
VYkpaina);

Bosonumup Tuxuii — TOKTOp IOPUIUIHUX HAyK, podecop, akanemik HAIIpH Ykpaiau
(HamionanbHa akazeMist MpaBoBHX HayK YKpaiHW, YKpaiHa);

FOpiii Hleminyyenko — TOKTOp IOPHIMYHUX Hayk, ipodecop, akanemik HAH Ykpainu ta
HAIIpH VYkpainu (IactutyT nepxasu i mpasa imeHi B. M. Kopenpkoro HartionanpHOT akagemii
Hayk Ykpainu, Ykpaina);

Muxaiino Hlyasra — 1oKTOp IPUANIHEX HAYK, Ipodecop, wieH-kopecnonaeHT HATIpH
VYxpainu (Hanionansuuii ropuauaanii yHiBepcuTeT iMeHi SIpocnaBa Myaporo, Ykpaina).

PEJIAKIIHA KOJIET TSI BICHUKA

Ounexcanap [leTpuimH — TOKTOp IOPUINYHUX HayK, mpodecop, akagemik HATIpH Ykpa-
THH (TONIOBa penakiiitnoi kouerii) (HarionanbpHa akaaemis IpaBoOBUX HayK YKpaiHu, YKpaiHa);

KOpiii bapadam — goKkTOp IOPHINYHUX HAyK, mpodecop, wieH-kopecrmoraeHT HATIpH
VYkpainu (Hanionansauit ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Ykpaina);

Banentnna BopucoBa — kaHanuaaT IOPUIMYHHUX HayK, Mpodecop, 4IeH-KOPECHOHISHT
HAIIpH VYxpaian (HamionansHuil fopunudHWii yHiBepcuteT iMeHi SIpocmaBa Mymporo,
VYkpaina);

AmnaroJiii ['eTbMaH — TOKTOp IOPUANYHUX HayK, mpodecop, akagemik HATIpH VYkpainu
(HamionanbsHuit ropuaunaHnil yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Boraan I'oji0BKiH — TOKTOp IOpUANYHHX HayK, HomeHT (HamioHansHUH I0puanaHui yHi-
BepcureT iMeHi SpociaBa Mynporo, Ykpaina);

Koctsintin I'ycapoB — 10KTOp I0pUANYHUX HayK, podecop (HamioHanbHuid IOpuandHUA
yHiBepcuTeT imMeHi SIpociaaBa Myaporo, Ykpaina);

Haranist I'yropoBa — nokTop ropuandHux Hayk, npodecop (ITontaBchbkuil ropuandHuii
iHCTHTYT HamioHamsHOTO IOpHANYHOTO YHIBEpCHTETY iMeHi SIpociaBa Myzaporo, YkpaiHa);

Boaoaumup ’Kypaseab — TOKTOp IOpUANYHUX HayK, pogecop, akagemik HAIIpH VYikpa-
Tau (HarionanapHa akageMisi MpaBOBUX HayK YKpainu, Ykpaina);

JAmMutpo 3aanxaiiao — ToKTop PUANIHAX HayK, mpodecop, dneH-kopecnonaeHT HATIpH
VYxpainu (Hanionanbuuit ropuguuHuii yHiBepeuTeT iMeHi SIpociasa Mynporo, Yipaina);

AmnaroJiii Koctpy6a — noxrop ropuamgHux Hayk, noueHT ([IpukapmaTchkuii HamioHamb-
HU yHiBepcuteT iMeHi Bacnia Credanuka, Ykpaina);

Haranist Ky3nenoBa — okrop ropundHux Hayk, npodecop, akagemik HATIpH Vkpainu
(KuiBcpkuii HanionansHui yHiBepceuteT iMeHi Tapaca IlleBuenka, Ykpaina);

Bacuub Jlemak — JOKTOp IOpHIMYHMX Hayk, mpodecop, wieH-kopecnonaeHtr HATIpH
VYipaian (YKropoAcbKkuii HallioHATBHIH YHIBEPCHTET, YKpaiHa);

Ipuna Jlykau — 10KTOp IOpUIMYHKX HayK, npodecop (KuiBchkuii HallioHadbHUI YHIBEp-
curet imeHi Tapaca llleBuenka, YkpaiHa);
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JAmvutpo Jlyk’siHOB — NOKTOp IOPUAMYHUX HAyK, JOLEHT, uieH-kopecnoHaeHT HATIpH
Vkpainu (HamionanpHa akageMis TpaBOBHX HAyK YKpaiHW, YKpaiHa),

Cepriii MakcuMoOB — TOKTOp IOpHIMYHUX Hayk, mpodecop, wieH-kopecnonaenT HAIIpH
VYkpainu (Harionansuuii ropuguaHuii yHiBepeuTeT iMeHi Slpociasa Mynporo, Yipaina);

IBan Ha3zapoB — nokTop IOpHINYHUX HAyK, noueHT (HamioHansHUN FOpUANIHAN YHIBEp-
curert imMeHi SpociaBa Myzaporo, Ykpaina);

Bacuabs HacTiok — OKTOp IOpHANYHHX Hayk, mpodecop, wieH-kopecmonaeHT HATIpH
VYxpainu (HanionansHuit ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Map’sina [Li1eHIOK — JOKTOp IOPHIMYHHUX HAYK, CTapIIui HayKoBUH criBpoOiTHHK (Hayko-
BO-IIOCIITHAH 1HCTUTYT MPUBATHOTO TIpaBa 1 MiaIpHeEMHUITBA iMeHi akanemika @. I. Bypuaka
HarionanpHoi akazemii mpaBoBUX HayK YKpainu, YKpaiHa);

CaiTnana Cepborina — JOKTOp IOPHINYHUX HayK, JOIEHT, WieH-KopecrnouaenT HAIIpH
VYkpainu (HarnionanbHa akazeMist TpaBoBHX HayK YKpaiHH, YKpaiHa);

Bauepiii lleniTbko — JOKTOp IOPUINYHUX HayK, mpodecop, akagemik HAIIpH Ykpainu
(Hamionanbsanii ropuauaanii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

Oubra Iniio — 10KTOp IOPUINYHKX HayK, Tpodecop, wieH-kopecnonaentT HAIIpH Ykpa-
Tan (HamionanpHHN FopuaMYHIHA yHIBEpCHTET iMeHi SpocimaBa Mynporo, Ykpaina);

IBan SIkOBIOK — JIOKTOp IOPHIMYHMX Hayk, npodecop (HamioHanpHUi FOPUIUYHUN YHI-
BepcuteT iMeHi SpocmaBa Mynporo, Ykpaina);

Ouer SIpomeHko — IOKTOp IOPUAMYHUX Hayk, npodecop, wien-kopecnonnent HAIIpH
VYxpainu (Hanionansuuii ropuguaHuii yHiBepeuTeT iMeHi SIpociaBa Mynporo, Yipaina);

IOpren Ba3zenos — npodecop (IHCTUTYT iIHO3EMHOTO Ta MI>XKHAPOTHOTO MPUBATHOTO TIpaBa
imeHi Makca [Tnanka, Himeuuunna);

Biabsim Egiot Batiep —mpodecop (ILkona mpasa, Yaisepcutet mrary [lencnmssanis, CILIA);

Cranicaas byka — npogecop (banTiiiceka MibkHapoaHa akazaemis, JlaTsis);

Yada Bapra — npodecop (IHCTHTYT MpaBOBHX IIOCIIIDKEHb, YTOpChKa akajieMisi Hayk,
VYropuaa);

Tomac JlaByaic — npodecop (FOpunuunmii ¢paxynsret, BinbHIOCHKH AepiKaBHUI yHIBEp-
cutert, JIuTBa);

Tanen Kepikmae — npodecop (Illkona npasa, TayuniHHCHKMH TEXHIYHUEH YHIBEPCUTET,
Ecronis);

Paiinep Kyabme — npodecop (IHCTUTYT iHO3eMHOTO Ta Mi>KHAPOIHOTO IPUBATHOTO TIpaBa
imeHi Makca [Tnanka, Himeuuunna);

Homike Kypymicasa — npogecop (IlIkona npasa, Yrisepcurer Bacena, SInowHis);

CHerosne Matranene — npodecop (YuiBepcutet iMmeHi Mukonaca Pomepica, JIutsa);

I3adena Cxomepcebka-MyxoBebka — mpodecop (Jlomsuncrkuit yHiBepeuter, [lompmia);

Kupniao TomameBcbKHii — TOKTOp I0pUANYHUX Hayk, foueHT (LleHTp TpymoBoro npasa
Mixnaponnoro yHiBepcutery « MUTCO», Pecy6mika bimopycs);

Xanc Ioaxim IlIpamm — npodecop (Inctutyr CxigHOro npaBa YHIBEpCHUTETY TEXHOJIOTII,
Oi3Hecy 1 qu3aiiny, Himeyuunna);

Tomac Kuapo — mpodecop (Bapmascekuii yaiBepcuret, [lonbima);

Teodins Accaep — npodecop (YuiBepcurer CtpacOypra, @paniris);

Karepin Mea — npodecop (Jlicaborcekwmii yniBepcutet, [TopTyTramis).




SCIENTIFIC COUNCIL OF THE HERALD

Vasyl Tatsii — Doctor of Juridical Science, Professor, Academician of the National Academy
of Sciences of Ukraine and the National Academy of Legal Sciences of Ukraine (Chairman of the
Scientific Council) (The Yaroslav Mudryi National Law University, Ukraine);,

Yurii Baulin — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Yurii Bytiak — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Viacheslav Borysov — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute for Study of Crime Prob-
lems named after Academician V. V. Stachys of the National Academy of Legal Sciences of Ukraine,
Ukraine);

Volodymyr Garashchuk — Doctor of Juridical Science, Professor, Corresponding Member of
the National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law Univer-
sity, Ukraine);

Volodymyr Golina — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Goncharenko — Doctor of Juridical Science, Professor, Academician of the Nation-
al Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Mykola Inshyn — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Taras Shevchenko National University of Kyiv, Ukraine);

Oksana Kaplina — Doctor of Juridical Science, Professor, Corresponding Member of the Na-
tional Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Sergii Kivalov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The National University «Odessa Academy of Lawy, Ukraine);

Viacheslav Komarov — Candidate of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Oleksandr Krupchan — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Private Law and Entre-
preneurship named after Academician F. G. Burchak of the National Academy of Legal Sciences of
Ukraine, Ukraine);

Mykola Kucheriavenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Vasyl Nor — Doctor of Juridical Science, Professor, Academician of the National Academy of
Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Olena Orliuk — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences Of Ukraine (Scientific and Research Institute of Intellectual Property of the Na-
tional Academy of Legal Sciences of Ukraine, Ukraine);

Mykola Panov — Doctor of Juridical Science, Professor, Academician of the National Academy
of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Volodymyr Pylypchuk — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (Scientific and Research Institute of Informatics
and Law) of the National Academy of Legal Sciences of Ukraine, Ukraine);

Sergii Prylypko — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (High Qualification Commission of Judges of Ukraine, Ukraine);
L ]
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Petro Rabinovych — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (The Ivan Franko National University of Lviv, Ukraine);

Viacheslav Rumiantsev — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Oleksandr Sviatotskyi — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Publishing House «Law of Ukrainey, Ukraine);

Anatolii Selivanov — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (Verkhovna Rada of Ukraine, Ukraine);

Inna Spasybo-Fateieva — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Volodymyr Tykhyi — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Yurii Shemshuchenko — Doctor of Juridical Science, Professor, Academician of the National
Academy of Sciences of Ukraine and National Academy of Legal Sciences of Ukraine (V. M. Kore-
tsky Institute of State and Law of the National Academy of Sciences of Ukraine, Ukraine);

Mykhailo Shulga — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine).

EDITORIAL BOARD OF THE HERALD

Oleksandr Petryshyn — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (Chairman of the Editorial Board) (National Academy of
Legal Sciences of Ukraine, Ukraine);

Yurii Barabash — Doctor of Juridical Science, Professor, Corresponding Member of the Nation-
al Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Valentyna Borysova — Candidate of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Anatolii Getman — Doctor of Juridical Science, Professor, Academician of the National Acad-
emy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Bogdan Golovkin — Doctor of Juridical Science, Associate Professor (The Yaroslav Mudryi
National Law University, Ukraine);

Konstiantyn Gusarov — Doctor of Juridical Science, Professor (The Yaroslav Mudryi National
Law University, Ukraine);

Nataliia Gutorova — Doctor of Juridical Science, Professor (Poltava Law Institute of the Yaro-
slav Mudryi National Law University, Ukraine);

Volodymyr Zhuravel — Doctor of Juridical Science, Professor, Academician of the National
Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of Ukraine, Ukraine);

Dmytro Zadykhailo — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Anatolii Kostruba — Doctor of Juridical Science, Associate Professor (Vasyl Stefanyk Precar-
pathian National University, Ukraine);

Nataliia Kuznietsova — Doctor of Juridical Science, Professor, Academician of the Nation-
al Academy of Legal Sciences of Ukraine (The Taras Shevchenko National University of Kyiv,
Ukraine);
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Vasyl Lemak — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (Uzhgorod National University, Ukraine);

Iryna Lukach — Doctor of Juridical Science, Professor (Taras Shevchenko National University
of Kyiv, Ukraine);

Dmytro Lukianov — Doctor of Juridical Science, Associate Professor, Corresponding Member
of the National Academy of Legal Sciences of Ukraine (National Academy of Legal Sciences of
Ukraine, Ukraine);

Sergii Maksymov — Doctor of Juridical Science, Professor, Corresponding Member of the
National Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University,
Ukraine);

Ivan Nazarov — Doctor of Juridical Science, Associate Professor (The Yaroslav Mudryi Na-
tional Law University, Ukraine);

Vasyl Nastiuk — Doctor of Juridical Science, Professor, Corresponding Member of the National
Academy of Legal Sciences of Ukraine (The Yaroslav Mudryi National Law University, Ukraine);

Mariana Pleniuk — Doctor of Juridical Science, Senior Research Associate (Scientific and Re-
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Maxcum Muxaiiroeuu [lerepain
Kageapa icmopii zepacasu i npasa Yxpainu ma sapybincHux kpaiw
Hayionanvnuii opuguunuii ynisepcumem imeri fApocaasa Myapozo
Xapkis, Ykpaina

ICTOPHKO-TIPABOBUH AHAAI3 MEXAHI3MY MPAMOIO
OINOJATKYBAHHA Y 90-x pp. XX cr. B YKPAIHI

AHoTauis. /[ocnidocenns ymos ma ocoonugocmetl (popmysanta nooamrogoi cucmemu Yxpainu
Mag€ Genuke 3HA4eHHs1 05l PO3GUMKY AK iCMOPULHOL HAYKU, MAK [ HAYKU NOOAMKOB020 NpAed.
3asnauena npobremamuxa € 00CUMb aKmyanbHOIO came cb0200HI, 8 YMOBAX 3IMIHU cucmemu
EKOHOMIKU, BeKMOpa il pO36UMKY Ma 6UX00Y HA €6PONEUCHLKI PUHKU YKPATHCObKUX mosapis. Asmop
nocmasug nepeod coboio Memy — UHAYUMU 0COONUBOCNE MEXAMIZMY NPAMO20 ONOOAMKYBAHHSL
v 90-x pp. XX cm. ¥V cmammi po3kpumo numauHs nepioouszayii cmaHosieHHs no0amrogoi
cucmemu He3aNeXHCHOT 0epHcasU, BUSHAYEHO ii CYMHICMb, a MAKONHC 0COONUBOCIT CINAHOBIeHHS
nanpuxinyi XX cm. Posensinymo 0exinoka nioxodie 00 nooamkosoi cucmemu, it pyukyii, a ma-
KOIC NPOAHANI308AHO PI3HI NO3UYIT HAYKOBYIE w000 emanie popmysanis noOamkosoi cucmemu
Oeporcasu. Asmopom eugueno numarnHs onooamxysanus y 90-x pp. XX cm. uepes npusmy 3akoHo-
odasuoi bazu mozo uacy. Takooic 3pobneno IONOBIOHT BUCHOBKU WOO0 OCHOBHUX O3HAK MO20 YU
iHWO20 emany cmaHo81er s N0OAmKo8oi cucmemu Ykpainu.

Koarouosi cioBa: HpHMi IMOJAaTKH, IMOJATKOBE 3aKOHOAaBCTBO, ITOJATKOBA CUCTEMA, €TAIlU CTa-
HOBJICHHS ITOJAATKOBO1 CUCTEMHU, PUHKOBA E€KOHOMIKa.

Maxcum Muxaiirosuu [llesepaun

Kageapa ucmopuu 20cyaapcmesa u npasa Yxpaunor u sapybescroix cmpan
Hauuonanvmwiii opuguueckuii ynusepcumem umenu Apocaasa Myapozo
Xapoxos, Yxpauna

HCTOPUKO-TIPABOBOM AHAAN3 MEXAHH3MA IMPSAMOIO
HAAOTI'OOBAOMKEHHA B 90-x rr. XX 8. BYKPAUHE

AnHoTanms. Mccrnedosanue ycioguil u 0cobeHHOCMEN POPMUPOBAHUSL HATIO208OU CUCHEMbL
Vrpaunvl umeem Oonvuioe 3Hauenue 0 pazeumusi KaK UCMopudeckoll HayKu, mak u HayKu
HAL0206020 NPABA. YKA3aHHAsL nNPOOIEMAMUKA AGNAENCS eCbMd AKMYATbHOU UMEHHO Ce200Hs,
6 YCILOBUSIX UBMEHEHUSL CUCTEMbL IKOHOMUKLL, 6EKMOPA ee PA36UMIUsL U bIX00d HA e8PONECKUe
PBIHKU YKPAUHCKUX MOBApos. Aemop nocmagui neped coboll yeib — onpedenums 0CoOeHHOCmU
MEXAHU3Ma NpsamMo20 Hano2oobnodcenus 6 90-x 2e. XX 6. B cmamue packpvimsi 6onpocet nepu-
00U3aAYUU CMAHOBLEHUS HALO20B0U CUCEMbL HE3ABUCUMO20 20CY0apCmed, onpeoeieHsl ee
CYWHOCMb, a makdice ocobenHocmu cmanosienust 8 konye XX 6. Paccmompensl HeCKOIbKoO
NnOOX0008 K HANL0206OU cucmeme, ee yHKYuY, a maxdice npoaHaIu3UpoO8aHbl PA3IUYHbIE NO-
3UYUY YHEHbIX OMHOCUMENIbHO d9MAN08 QopMUPOBAHUs. HALO2060U CUCTNEMbL 20CYOAPCMEA.
Asmopom uzyuen gonpoc Hanozcoodnodicenus: 6 90-x ee. XX 6. ck803b npusmy 3akoHo0amenbHou
baszvl mozo epemenu. Takoice cOenanvl COOMBEMCMBYIOUUE 8bl800bL OMHOCUMETLHO OCHOGHBIX
NPUBHAKOB MO0 UNU UHO20 IMANA CMAHOBIEHUsL HAJI020601 cucmembvl YKpaunol.

KoroueBble ciioBa: IPAMBIC HAJIOTH, HAJIOTOBOC 3aKOHOAATCIIBCTBO, HAJIOTOBAsA CUCTEMA, DTAIIbI
CTAHOBJIEHUS HAJIOTOBOM CHUCTEMbBI, ppIHOYHAsI DKOHOMUKA.

13



Bicuux Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

Maxim M. Sheverdin
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HISTORICAL AND LEGAL ANALYSIS OF THE DIRECT
MECHANISM TAXATION IN THE 90-S XX CENT. IN UKRAINE

Abstract. The study of the conditions and peculiarities of the formation of the tax system of
Ukraine is of great importance for the development of both historical science and the science
of tax law. This problem is very relevant today, in the context of changing the system of the
economy, the vector of its development and the entry of Ukrainian goods to European markets.
The author set a goal to determine the features of the direct taxation mechanism in the 90s of
the 20th century. The article discloses the issues of the periodization of the formation of the tax
system of an independent state, its essence is determined, as well as the features of its formation
at the end of the 20th century. Several approaches to the tax system and its functions have been
considered, and various positions of scientists regarding the stages of the formation of the state
tax system have been analyzed. The author studied the issue of taxation in the 90s of the XX
century through the prism of the legislative base of that time. Also, the relevant conclusions are
made regarding the main signs of a particular stage in the formation of the Ukrainian tax system.

Keywords: direct taxes, tax legislation, tax system, stages of formation of the tax system, mar-
ket economy.

BCTVYII

OpHiero 3 HAMOUTBIT TIOOANTBHHUX MTPOOIEM 3MIMCHEHHS T AIPUEMHUIIBKOT TisSTHHOCTI
€ BHOIp ONTUMAaNbHOT MOZIEeNI ONoIaTKyBaHHs. Lle MuTaHHs XBHIIIOE HE TUTBKU CaMUX
Cy0’€KTIB rOCIIOJIapIOBaHHSs, & TAKOXK 1 3aKOHO/IaBIIs, HAYKOBIIIB, FOPUCTIB, EKOHOMICTIB
Ta iH. BuBUeHHSs mpaBoBOi MPHUPOIM MEXaHI3My OMOJATKYBaHHS, aHAJI3 ICTOPHYHUX
€TariB CTAaHOBJIEHHS CHCTEMH OIOJATKYBaHHS B YKpaiHi, a TAaKOXK THUX Pe3ybTaTiB,
SIKUX JTOCSITITM TIPY BITPOBAJKEHHI Ti€l 4 1HIIOT MOJIETIi OITOIaTKyBaHHs, MalOTh BaX-
JIUBE 3HAYCHHS I (PyHKI[IOHYBaHHS €KOHOMIYHOI CHCTEMH JIEPXKABH B IILJIOMY.

HocaimxenHs y chepi MexaHi3My OMOJATKyBaHHS HaOyJH OUIBIIOT TOCTPOTH
3 OTPUMaHHSM YKPaiHCBKOIO JISpKaBOIO HE3aJEKHOCTI, KOJIM PO3MOYaBCS €Tall CTaHOB-
JICHHSI HalllOHAJIbHOT CUCTEMH OmoiaTKyBaHHs. [IpsiMi OaTKU MarOTh CYTTEBUI BIUIUB
Ha QopMyBaHHS JOXiTHOT YACTHHU OIOIKETY JepKaBH. BaXIIMBUM TaKOXK Y KOHTEKCTI
JTAHOTO JTOCITI/PKEHHS € pO3YMIHHS MPABOBOI IPUPOIN CaMO1 ITOIaTKOBOT CUCTEMH, TTi]T
SIKOIO PO3YMIIOTh, 30KpeMa, KOMOIHAIIII0 ITOIaTKiB, TOOYIOBaHY 3a BKAa3iBKOIO BUIIMX
MPUHIMITIB OTOJATKyBaHHS JUIS TOKPUTTS IepKaBHUX BUTpaAT [ 1, c. 283], cyKynHicTh
ICHYIOUMX Ha L€l MOMEHT y KOHKPETHIH JIep»aBi iCTOTHUX YMOB OMOJAaTKyBaHHS |2,
c. 80], conianbHO-€KOHOMIYHY L1JIICHICTh, 3yMOBIEHY CYKYIHICTIO 3aKOHOMIpHO
ITOB’I3aHUX MIXK COOO0I0 TIOJAaTKOBHX BiTHOCHH [3, ¢. 68—69].

M. I1. Ky4gepsBeHKO BHAIISE 30BHINIHIO Ta BHYTPIIIHIO (DOPMHU TTOaTKOBOI CHUCTe-
Mu. 30BHIMTHS OopMa BKITIOYAE€ 0COOITUBOCTI PO3MOIUTY IMOMATKIB 32 BiATOBITHUMU
L ]
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OrompkeTamMH 1 X HaJXODKEHHSM JI0 IIEHTPaTi30BaHuX JiepKaBHUX (POoHAIB. BHYTpimmHs
(hopma TTOIATKOBOI CHCTEMH OXOILTIOE BITHOCHHU 31 CTATHEHHS MOJATKIB 1 300piB Ta
(haKTHYHO BKJIFOYAE BUJIOBHI MIEPEITiK 000B’I3KOBHX IIIATEKIB IMMOJIATKOBOTO XapaKTepy
[4, c. 452].

BinpImicTs yaeHUX pO3TIAIAIOTh TTOIATKOBY CHCTEMY Uepe3 CyKyITHICTh iICTOTHIX
YMOB OTIO/IaTKyBaHHS, BUOKPEMJIIOIOUH i1 BHYTPIIIHIO i 30BHIIIHIO OPMH. AKIICH-
TY€ThCS yBara Ha 00OB’SI3KOBOMY XapakTepi X yMOB JUTsl QYHKIIIOHYBaHHS MOJAT-
KOBOi cucTeMHu. BiTUM3HSIHI MOCITITHUKU 3BEPTAIHCS 10 MPOOJIEM CTAaHOBICHHS
okpemux BuiB nopatkis (B. JI. Auapymienko, 3. C. Bapnamiii, B. [1. BumneBchkuid,
1O. b. IBanos, A. I. Kpucosarwuii, M. I1. KydepsBerko, I. O. JIrotuii, [. A. MaiiGypos,
A. M. loaneprworin, C. 1. Opii, ®. O. Spomenko ta iH.). [Ipu 1poMy KOHIENTYalb-
HHUX JOCIIKCHD IOM0 BU3HAYCHHS 0COOIMBOCTEH camMe MEXaHi3My IPSIMOTO OI0-
JaTKyBaHHs HE MPOBOAMIOCH 1 1O CHOTO/IHI, & TOMY PO3KPUTTA LUX 0COOIMBOCTEH
Ha CaMOMYy MOYaTKy CTAaHOBIICHHS IO/AaTKOBOI CUCTEMH HE3alleXKHOI JepKaBU Mae
CYTT€BE 3HAYECHHS 1 CHOTOJIHI, OCKIJIBKH ITO/IaTKOBAa CHCTEMa YKpaiHu i J0ci mepe-
OyBa€ y CTaHi OHOBJICHHSI.

Meroro 1i€i HayKkoBO1 myOuiKalii € BU3HAYEHHS 0COOIMBOCTEH MEXaHi3My MPSIMO-
ro ononarkyBaHHg y 90-x pp. XX CT., pO3KPHUTTS 0COOIUBOCTEH OMOJATKyBaHHS 3a
TIePIIIOTO ACCATIIIITTS HE3aICKHOCTI AepIKaBH.

Marepiany cTaTTi CTAHOBJIATH MIHHICTD AJIS ICTOPHKIB, (axXiBIliB y cdepi hiHaHco-
BOTO, MMOJIATKOBOTO MpaBa, BUKJIAIauiB AUCHUILIIHU «[logaTKkoBe MpaBo», CTYJCHTIB
IOPUIMYHUX CTICLiaAIbHOCTEH, MPAaKTHYHHX MPaLliBHUKIB, 3aKOHOJIABIIS Ta 1H.

1. MATEPIAJIM TA METOIHU

VY wiii cTarTi Ui JSTabHOTO aHAaJIi3y €JIEMEHTIB Ta 0COOIUBOCTEH MEXaHI3My IPSMO-
IO OMoJaTKyBaHHs Ha modaTky 90-x pp. XX cT. aBTOpoM 0yJ10 BUKOPUCTAHO Pi3HOMA-
HITHI TeOpeTn4Hi MeTo . HalO1IbI e)eKTHBHIM METOOM JIOCIIIKeHHS TIPEICTaB-
JICHOI TEMATUKH € TIOPIBHUIbHUH aHami3. i mporo Oyio mpoaHaizoBaHO TOro4acHe
ITOIaTKOBE 3aKOHOJABCTBO, PI3HOMAaHITHI HAyKOBI Kepeta, 3MHCHEHO 1X 31CTaBICHHS,
MiJIBEJICHO MiJACYyMKHU. JIOCUTh Ba)KIIMBUMHU JIJIsi CTAHOBJICHHSI Cy4acHOI I10JJaTKOBOT
CUCTEMH JIepKaBH OyJid came Ti KPOKH, 110 3/1HCHIOBAJIMCH HA CaMOMYy To4aTKy (op-
MYyBaHHsI TIOJIATKOBOI CHCTEMH HE3aJIe)KHOI YKpaiHu. MeTo/ MOPIBHSUIBHOTO aHai3y
SIKpa3 1 T03BOJIsIE 3pOOUTH BUCHOBKH IIO/IO IMO3UTHUBHUX Ta HETAaTHBHUX PHC, MPUTA-
MaHHHX TOTOYACHIH CUCTEMI, a TAKOXK MO0 BILTMBY CTBOPEHOI CHCTEMH OITO/IaTKyBaH-
HS Ha PO3BUTOK MIAMPUEMHHUIITBA Ta CKOHOMIYHOI CHCTEMH B ITIJIOMY. 3a TOTIOMOTOIO
METOAY TOPIBHSHHS BUSBJICHO, 1110 JOCTIKEHHS y chepi MeXaHi3My OIOAaTKyBaHHS
HaOyu OLIBIIOT TOCTPOTH 3 OTPUMAHHAM YKPaiHCHKOIO JIEP’KABOIO HE3aJIEKHOCTI.
Jlanwuii mporiec moB’ si3aHuil 3 €TalioM CTAHOBJICHHS HAIllOHAJIBHOT CHCTEMH OMOJATKY-
BaHHS.

Taxoxx aBropoM OyB BUKOPHUCTaHHN CHCTEMHUH aHai3, SIKHW € JOCTaTHbO e(dek-
TUBHHUM METOIOM JUTSI TOCTIKEHHS MPOIIECIB Ta SIBUI Y IOPUINIHIX HayKaxX. 3Mikc-
[
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HEHO TCOPETUIHHH aHali3 iHpopMallii, mpeacTaBIeHOl B YUCICHHUX OCITiIKEHHIX
BITUM3HIHUX 1 3apyOKHUX BUCHUX, K1 aHAJI3yBaIH Iporec (hopMyBaHHS OJATKOBOT
cuctemMu Ykpaiuu. Lle 103BONHIIO BUOKPEMUTH JCKIJIbKA MMIAXOAIB 0 Mepioau3ariii
CTAHOBJICHHS MOJIATKOBOI CHCTEMHU B YKpaiHi 3a 4aciB He3asiexHOCTI. JlaHuii MeTon
CIPHSB BUSBICHHIO MEPIOJly aKTUBHOTO IMONIYKY ONTHMAJILHOI MOJIENI MOAaTKOBOT
CHCTEMH JICPIKaBH.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. Cmanognenmns noOamrko8oi cucmemu He3aneicHol 0epicasu

Cucrema OnojIaTKyBaHHS € HEBiJl €MHOIO CKJIAJI0BOK) EKOHOMIYHOT MOJIITHKH OYb-SIKOT
JepXKaBH, TOMY 110 BUKOHYE AyKe BaKIMBY (QyHKIiI0 — 3a0e3neuye (hiHaHCYBaHHS
JIeP’KaBHOTO arapary uyepe3 CUCTEMY aKyMYIIOBAaHHS KOILITIB y OIOIKeTi, 3aB/ISKU YOMY
JieprkaBa Ma€ MOXKIIMBICTh BUKOHYBATH CBOi (hyHKIIIT Ta 3aBmanHs. Jlo TOro X omonxar-
KyBaHHSI ITI¢ ¥ BUCTYyTAE K ePEKTUBHUIA MEXaHI3M PETyTIOBaHHS T'OCIIONAPCHKOT [Ti-
SITBHOCTI, & TAKOXK BUKOHYE 1€ OJTHY JIOCUTh BAXKJIMBY (PYHKI[IIO — PETyJIIOBaHHS CO-
HiaJbHHUX MPOIECIB Ta MIATPUMKA COIIATBHOT CIIPSIMOBAHOCTI €KOHOMIKU KpaiHH.

VY npoBigHHUX KpaiHax CBITY 3 PO3BUTKOM €KOHOMIKH JiepaBa Ta Oi3Hec criBIpa-
LIOIOTh TPUBAJIUH Yac 1 Ha B3a€EMOBMIiIHUX yMOBax. LliTkoM oueBUAHO, IO PUHKOBA
€KOHOMIKa He CTIPOMOJKHA (PYHKITIOHYBaTH MOBHOIIIHHO 0€3 BIUTUBY JAepiKaBH, CTAIAN
€KOHOMITHHUH PO3BUTOK 0€3 BUKOPHUCTAHHS JACPKABHUX BaXKENIB — I1¢ yTormis. Sk crpa-
BeBo 3ayBaxye . FO. lIMuukoBa, y Takux ymMoBax MOJAATKH BUKOHYIOTh HE JIUIIE
(ickanbHy Ta peryiroruy (QyHKII, a i (YHKIIF CTUMYJIFOBAHHS PO3BHUTKY ITiITPH-
eMCTB [5, c. 278].

[IpuponHo, 1110 OHOYACHO 31 CTBOPEHHSIM HE3aJICKHOI Jep)kaBu Oylla 3a104aTKo-
BaHa 1 HOBA IOAATKOBA cucTeMa YKpainu. Ciif 3a3HaYMTH, 110 BOHA KApIAUHAJIBHO
BiApi3HsUTAach Bif Ti€l, mo dyHKIionyBaa 3a yaciB CPCP: Ha 3MiHy agmiHICTpaTHBHO-
KOMaHJTHIH cucteMi, sika Oyi1a HEMpo30poro, MPUHIIIIA HOBA CHCTEMa OTOJIaTKyBaHHS,
TOJIOBHOIO METOIO $5IKO1 OyJa MiATPUMKA 3MiHM BEKTOPa EKOHOMIKH HA PUHKOBY.

Ha 3nami 90-x pp. XX cT. BUHUKIIA TaKa [[ikaBa CUTYyallis, KOJIH IOJaTKOBa CHCTEMa
VYkpainu BBiOpasa B cebe 4aCTKOBO NMEPEKUTKU CUCTEMH (POPMYBAHHS TOXO1B KOJIUILI-
Hporo CPCP, a 3 inmoro 00Ky, B yMOBax HarajibHOI IIOTPEOH CTBOPEHHS HOBOI MO/IaT-
KOBOI CHCTEMH y CTHCIII CTPOKH Ta 32 BIJICYTHOCTI JOCBIIy pO3pOOKH TEPII 3a BCE
3aKOHOJIaBYOi 0a3u /Jisl 1[bOro OyNio 3ampoBaPKEHO MEBHUH «Ti0pUI» MOJATKOBOT
CHCTEMH MK aJIMiHICTPAaTHBHO-KOMaHIHOIO T4 PUHKOBOIO €KOHOMIKOIO.

Ha nymky npodecopa O. Cockina, monarkoBa cuctema, sika (yHKLIOHYBasla caMme
HanepenonaHi posnaxy CPCP, Oyna Hai0inbi ni6epanbHOIO0 TAa CIPUSTIMBOIO IS
€KOHOMIYHOTO po3BUTKY. [Ipu 1iboMy npodecop amneintoe 10 TOro, 1o KOOIepaTHBH
1 Maji mianpueMcTBa 3 POKHM He oOKIamanucs mojaTkaMH, 30kpema He Oyino
it 000B’s13Ky crutauyBatu [1/1B uum 3nilicHIOBaTH HapaxyBaHHs Ha 3apoOiTHY IUIaTy,
BisipaxyBaHHs y YopHOOMIbCHKUN (OHJ, aKIM3HUK 30ip, MUTO Ta iHII MaTexi
L ]
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He cTAryBanucs. Taka cucrema BiATBOPEHHS Ta OTpUMaHHs NpUOYTKY, HE 00TsDKEHA
HaJAMIpHUMH NOJATKaMH, 3yMOBUJIa BUHUKHEHHSI CIIPAaBKHBOTO OyMy HarpomaKeH-
HsI KariTamny, 301IbIIeHHS KUTPKOCTI IMIAIPUEMCTB 1 JOXOMIB, a TAaKOK 3MCHIIICHHS
piBHs 6e3po0iTTa. ToMy aBTOp BBaXkae, L0 MOAATKOBY CHCTEMY, 3aJUIICHY HaM
y cnagok Pagsacekum Coro30M, MOXKHA HITKOM Oylio OpaTH 3a 6a3uc npu CTBOpEHHI
MOAATKOBOI CUCTEMU HE3aJeKHOI AepKaBH [6].

Xoua (hopMyBaHHS MOJJATKOBOI CUCTEMH YKpATHU MOYAJI0C e B PAMKAX KOJIUIII-
wporo CPCP, a ctBopena Ha mouatky 1990-x pp. momarkoBa cUcTeMa HE3aleKHOT
JeprKaBu 3a3Halia YMCICHHUX 3MiH, BOHA TaK 1 HE AOCSIIIA IPUHHATHOTO AJIsl ypsiAy Ta
CYCIILIBCTBA PiBHS.

V wminomMy HayKoBIIi OAUISIOTH MPOLIEC CTAHOBJICHHS MTOJATKOBOI CUCTEMH YKpaiHu
Ha yotupu eranu: | etam — 1992—-1995 pp.; Il eran — 19962000 pp.; 11l eran — 2000—
2010 pp.; IV erart—3 2010 p. i mo ceoromHi [7, ¢. 130]. Okpemi 3k JOCITITHIKH BKa3yOTh,
LII0 eTaIy PO3BUTKY MOAATKOBOI cucTeMu Oy Jemo inmmMu. Tak, 3okpema, [1.11. JTy-
OmHenbKa BUAUISIE TaKi €Talmy CTAHOBICHHS IOAaTKOBOI CHUCTEMU: MEPITHI eTarr —
1991-1994 pp.; apyruii — posnouascst y 1994 p. i 3axinuuscs y 1997 p.; Tpertiit — ue
nepion 3 1997 mo 2001 p.; yerBepruii eran TpuBas npotsirom 2001-2010 pp.; '’ situit
eramn posrnodascs y 2010 p. i TpuBae norenep [8, c. 15-18].

ABTOp BBaKae, 10 HAWOUIBII PUIHATHE BUOKPEMIICHHS eTariB TpaHchopmarii
TTOIaTKOBOI CUCTeMH Ykpainm 3amporonoBane [1. I1. /JlyOnHenpkoro, sika BCe K Takd
MiAKPECIIOE i LiHHICTD MEPIIOro poKy (YHKIIOHYBaHHs He3allexkHOT aepkasH (1991)
SIK BaXKJIUBOI CXOJMHKU PO3BUTKY MOJATKOBOTO 3aKOHO/ABCTBA 1 MOJATKOBOI CHCTEMHU
y ILJIOMY.

Jlesiki eKOHOMICTH, aHaJi3yI0uH 3aKOHOJABCTBO YKpaiHH, HOTO PO3BUTOK 3a 4aciB
He3aJIe)KHOT IepKaBU y KOHTEKCTI OTOIaTKyBaHHs MPUOYTKY MiAIPUEMCTB (SIK OTHOTO
3 OCHOBHUX IIPSMUX MOJATKIB), 3ayBaXKyIOTh, 1110 TpaHchopmallisi 6a3u OmoJaTKyBaHHs
BimOyBaacs y mIicTh ETaIliB:

1) yxBanenns 3akony Ykpaincekoi PCP «Ilpo cuctemy omonmaTkyBaHHS» BiX
25.06.1991 p. Ne1251-X1I, mo cTocyBaBcs 3alpOBaHKEHHS CUCTEMH OTMOJATKyBaHHS
VYKpainu, y TOMy 4MCIIi TOAaTKy Ha MpruOyTOK MianpueMcTB. besnocepenHiii po3paxyHoK
I0/IaTKOBUX 3000B’s13aHb Bi10yBaBcs Ha 0cHOBI 3akoHOo1aBcTBa CPCP (3akon CPCP «IIpo
TTOJIATKH 3 MiIPUEMCTB, 00’ €THaHB Ta opraHizamiin» Bix 14.06.1990 p. Ne 1560-1);

2) 3axon Ykpainu (3Y) «IIpo onogarkyBaHHs JOXOAIB MiAIPHUEMCTB 1 OpraHizawiii»
Bix 21.02.1992 p. Noe2146-XII, me 3’IBUBCS BITUM3HSIHUN MEXaHi3M HapaxyBaHHS T10-
JaTKy Ha J1oxoau. HoBUM cTasio BUKOpHCTaHHS MEXaHi3My ITOJaTKOBOTO KPEAUTY;

3) Aexpet Kabinety MinicTpiB Ykpainu «IIpo nmogatok Ha npuOyTOK HMiAMPUEMCTB
1 opramizarii» Big 26.12.1992 p. Ne 12-92, ne 0CHOBHUM HPSIMHM ITOIATKOM JJIsT FOPH-
JUYHUX OCi0 BU3HAUCHO MOJATOK Ha MPHUOYTOK, HOTO0 BUKOPUCTaHHs Oylo ayKe He-
TPUBAJINM;

4) 3axon Ykpainu «IIpo onogarkyBanHs npuOyTKy mianpueMcTs» Bix 28.12.1994 p.
Ne334/94-BP nonoBHIOBaBCs 3HAUHOIO KUTbKICTIO (Om3bko 1500) HopMaTHBHO-TIpaBo-
@
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BHX AKTIB Ta IHCTPYKTHUBHUX JOKYMEHTIB, 110 YCKJIQAHIOBAJIO IPABUIbHE BU3HAYECHHS
OIIOJaTKOBAaHOTO MPHUOYTKY. KpiM TOTO, Y CHIly BHECEHUX 3MiH, III0 CTOCYBAJINCS Bpa-
XyBaHHS JIUITIC BUTPAT, SIKi BpaXoBaHi B CO0IBAPTICTh BUTOTOBJICHOT IPOTSITOM 3BITHOTO
nepiony NpoAyKLUii, BAHUKAIN MPoOIeMH 3 aBaHCYBaHHAM MOAATKOBHX IIATEXiB, 110
HETaTHBHO BIUIMBAJIO Ha JisUTBHICTH MiJNPHEMCTB;

5) penakuist 3akony Ykpainu «lIpo omomarkyBaHHS MpHOYTKY IATPUEMCTBY BiJl
01.07.1997 p. Ne283/97-BP 3anpoBaina BU3HaAYSHHs IPUOYTKY LISTXOM 3MEHIIICHHS
CYMH BaJIOBOTO JI0XOY 3BITHOTO IE€PiOLy Ha CyMy BaJIOBUX BUTPAT IUIaTHUKA [OAATKY,
a TakoXX Ha CyMy aMOPTH3aliiHUX BigpaxyBaHb, 110 CHPUSIO BUHUKHEHHIO PiI3HUX
[MOKa3HUKIB MPUOYTKY B OyXIrajJTepChKOMY Ta MoAaTkoBoMy 00:iky. [Toganbiii 3MiHN
710 3aKOHY JIMIIIE 3aKPIMKiIM 1i po301KHOCTI;

6) [Tonarkosuii kogeke Bix 02.12.2010 p. Ne2755-VI Bniepiiie y3araibHUB 3aKOHO-
JIaBdy 0asy MO0 OITONATKyBAaHHS, X0U 1 HE BUKIIIOUYMB iCHYBaHHS BEITUKOTO OOCATY
THIIMX IHCTPYKTUBHUX TOKYMEHTIB. He3Barkaroun Ha iCHYIOU1 HEIOJIKH, BiIOyBa€ThCS
TIeBHE HAOIMKCHHS ITOTaTKOBOTO Ta OyXTalTEePChKOTO OOITIKY, 3HIKCHHS TTOJIATKOBOTO
HaBaHTa)XXEHHS Ha MiJnpueMcTna [5, c. 282].

2.2. Ananiz nooamkoeoeo 3axkonooaécmea Yxpainu y 1990-2000-x pp. XX cm.

[Ipenmerom garoro mocmimkeHHs € epiof 3 1990 mo 2000 p., ToMy aBTOpOM IeTaTBHO
MPOAHaJI30BaHO CTAHOBJICHHS MEXaHi3My MPSIMOTO OTOJATKYBaHHS Ha MEPIIUX JBOX
eTarax 3aro4yaTKyBaHHs TTOIaTKOBOT CHCTEMH HE3aJIeKHOT JAepiKaBH.

1991 p. OyB o3HamenoBauuii npuiAHATTAM 3akoHy Y PCP «Ilpo cuctemy omonar-
KyBaHHA» [9]. Lle B3arasni nepiinii HOpMaTUBHO-IIPABOBHI aKT y cepi ONoAaTKyBaH-
HSl He3aJIe)KHOT YKpaiHChKOi iepKaBu, sIKUM OyJ10 BCTAHOBJICHO OCHOBHI IIPUHLIUITN
moOyI0BH TTOAATKOBOI CHCTEMH NEepKaBH, 3aKPITJICHO BUIN IOJATKIB Ta 300DiB,
a TaKoX BH3HA4YCHO cy0’ekTH (1X mpaBa, 000B’SI3KM Ta BiJIMOBIIAIBHICTD) Ta 00’ €KTH
OTOJIATKYBaHHSI.

[potsrom 1991-2010 pp. y ueii 3akoH 3MiHM BHOCHIHCH ax 36 (!) pa3iB, a moTiM
BiH BTpPaTWB YMHHICTh Ha mijicTaBi npuidHATTs [lomaTkoBoro konekcy Yipainu. Cepen
HaHOUTHIIT BOXKJIMBHX 3MiH CITiJ] yKa3aTh BBEJICHHS IPUOYTKOBOTO MOJIATKY 3 TPOMAJISH,
a TaKoX TTePETBOPEHHS MOJATKIB 3 MIANMPUEMCTB Ha IMOJATKHU 3 MPUOYTKY IiATIPH-
emcTB. IIpore BapTo 3a3naumTu, mo 3Y «lIpo cucremy omomaTKyBaHHS» Bif
25.06.1991 p. cTaB TUM 3aKOHOAABYMM OA3MCOM, CIIMPAIOYMCH HA SKUH y TIOAAIIBIIOMY
Oy1o po3po0IieHO Ta MPUIHATO HU3KY HOPMAaTHBHO-IIPABOBHX AKTiB, IO PETYITIOBAIIH
OKpeMi IMUTaHHS PaBOBOTO 3a0e3MEeUeHHs IOAATKOBO1 isSUIbHOCTI AEPIKaBH.

[Ipotsrom 1991 p. BinOyBaBcs Tak 3BaHU MiATOTOBYHIA eTar /10 (GopMyBaHHS I10-
JTAaTKOBO1 CUCTEMU JepkaBh. Y mepion 3 1991 mo 1994 p. BinOyBanmcs HOBI IEpeTBO-
PEHHS B TOAATKOBIHM cucTeMi YKpaiHu. Y 1ei 9ac mpuiHATO HU3KYy HOPMAaTHBHO-ITPABO-
BHX aKTiB 332 OKpPEMHMH BUJaMH MOJATKiB, a y 1992 p. — 3V «IIpo omonarkyBaHHs
JOXOiB MiANpHeMCTB 1 opranizaniii» [10]. Lle#l JoKyMeHT IeTaabHO MPOIUCYBaB
MPOLEAYPY CIPABISIHHS MOJATKY 3 JOXOAIB IOPHIUYHUX OCi0.

@
18



Bicuuk Hauionaabuoi akagemii npaBogux nayk Ykpainn Tom 25, Ne 2, 2018

Tax, i3 xiamg 1992 p. kapauHATBHO 3MIHUBCS BEKTOP ITOAATKOBOI TIOTITHKH: 3 JIi-
OepanbHOi 10 1991 p. 1 Ha MONITHKY, CIPSIMOBAHY HA IMOCHJICHHS MTOJAATKOBOTO THCKY
HanpukiHmi 1992 p. AHaii3 3aKOHOAABCTBA y MONATKOBIM cdepi HanpukiHmi 1992 p.
Jla€ TiICTaBU CTBEPIDKYBATH, 110 XapaKTEPHUMH PUCAMHU IOJATKOBOI HOMITUKHA THX
yaciB Oyim Taki: 3ampoBajpkeHo crary [1JIB 3a mocuts Brcokoio craBkoro — 28 %,
SIKMI OOYMCITIOBABCS 3 000POTY, 10 3yMOBHIIO Pi3KUA CTPUOOK 1HQIIAMIT; mogaTok Ha
puOyTOK OyIlo 3aMiHEHO ITOaTKOM Ha JIOXif; AedinuT OromkeTy (piHaHCYeThCS 3a
paxyHok kouitie HBY; ynpoBakeHo MUTO Ta akiiu3u; 3’ ABJISIFOThCS CUCTEMa Hapaxy-
BaHb Ha 3apo0iTHy 1uiaty, YopHoOunbcekuit Ta [lenciinuit ponnu, @onn 3aituarocti,
a TaKoX U iHMI corfiaybHi (POHIH, IO CIPHUSIOTH IO3UTUBHOMY PO3BHTKY HAIliOHAb-
HOTO TTOJIJAaTKOBOTO 3aKOHOJABCTBA, OCKIILKY BiIpaxyBaHHS 3/1HCHIOIOTHCS HAMIPSIMY
B comianbHy cdepy.

[Ipore Bci mi TuTaTeXi 3HAYHOIO MIPOIO OOTSHKYBAJIM YMOBH BEIEHHS ITiAIIPUEM-
HUIBKOI JISUTBHOCTI B JiepkKaBi, 0COOIHMBO JUIsl MAJIOTO Ta CEpeaHbOro Oi3Hecy. YHa-
CJIIZIOK IPOBEJCHOI peOopMH peasibHa 3apo0iTHA MJIaTa movyana najgatu, JOXOA! 0pu-
JUYHHUX OCi0 — BiJTIOBIIHO 3HM)KYBATHCS, a IMOJATKOBI KOIITH BUTPAYAIIUCS JOCUTh
0e31yMHO Ha YTPUMAaHHS CaMOi MOAATKOBOI CIIy>KOH, a BPaXxOBYIOUH JOCUTH BUCOKHUH
PiBEeHb KOpYMLii — 9acTKOBO po3kpagaruck [11, c. 2006; 12; 13, c. 320; 14, c. 975-983].

Sk winkoM BipHO Harosoinye I1. B. MenbHUEK, 1151 IepexijHa MOZEIb MOIaTKOBOT
CHCTEMH XapaKTepH3yBaIacs HU3KOIO 3HAaUHMX HEOJIKIB, SIKi B PE3yJIbTaTi CIOHYKAaJIH
JI0 CTBOPEHHSI B YKpaiHi MOJIeNi Iep:KaBHO-MOHOTIONICTHYHOTO KariTaii3my, BTpyJyaH-
HA JIep’KaBU B €KOHOMIYHE XUTTS ¥ aJMiHICTPaTUBHO-TUPEKTUBHUM KOHTPOJIO 32
TepeciyHuMU TpoMasisiHamu [ 15, c. 87].

[lizcymoByrouM HaBeCHE, BAPTO CHMHUTHCH HA OCHOBHUX KPOKaX MOKHOBIIA/ILIIB
IIPOTATOM HEPIIOro eTaiy (OpMyBaHHS IOAATKOBOI CUCTEMHU:

1) momarok Ha J10XiJ1 3MiHEHO Ha MOAATOK Ha MTPUOYTOK FOPUIUIHUX OCI0 31 CTABKOIO
30%. 3 ogHoro 00Ky, sk BipHO 3ayBaxye 1. [1. [lyOunerpka, e OyB BipHUI KPOK, SIKUH
I'PYHTYBaBCSl Ha CBITOBOMY AOCBiai. 3 Ipyroro x OOKy, caMa Ipoueaypa aaMiHiCTpy-
BaHHSI [IbOTO TIOIATKy OyAa HaJTO CKJIaJHOIO JUIs IPEICTaBHUKIB Oi3HECY, 10 CPUYH-
HWJIO CKJIaJHOII B Horo peanpHil cruiaTi yepe3 Opak Ta HEKOPEKTHICTh aJrOpUTMY
PO3paxyHKy Ta OIUIaTH LbOTO BUIY MOAATKY;

2) cyTTeBo 3MeHmeHo ctaBky [111B — 10 20%;

3) CTPIMKO MiJBUIYBaINCh HENPSIMi MOJATKU — aKLIU3U Ta MUTO, a TAKOX MOIATOK
Ha 3eMJII0;

4) IpOMOBKIIIACH 1 TIOCHINIIACH TCHICHIIISI 10 3pOCTAaHHS HapaxyBaHb y pi3HOMa-
HiTHI QOHIH, 10 TOTO XK pocia i cama KiNbKicTh TakuX (OHMIB, a TAKOXK OyJ10 perna-
MEHTOBAaHO 000B’SI3KOBICTh 1IUX IIATEKIB;

5) y misiomy 301TbIIAIACS 3arajibHa KiJTBKICTh TIOJATKIB, TOMY ITUIKOM ITPOTHO30Ba-
HUM € BUCHOBOK, 110 y 1994 p. Oy1no 3aknaieHo TaKy MOAaTKOBY CHCTEMY, sSIKa MPU3BeIia
J10 3HAYHOTO 301JIBIICHHS TUCKY Ha HPALO Ta KalliTal.

@
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VY 1994 p. BinOynucs 3MiHH B ITOJATKOBIH MOJITHII AepKaBH, sIKi KOPIHHUM YHHOM
BIUTMHYJI Ha €EKOHOMIYHY CUCTEMY, BPaXOBYIOUH TOW (aKT, 10 YKpaiHChKa €KOHOMiKa
B TOH 4ac TepekuBaia TOCUTh CKiramHi yacu. CaMe Ha IIei pik MpumnaB IpyTHi eTall
PO3BUTKY Ta CTaHOBJICHHS MMOAATKOBOI CUCTEMHU, sIKUK 3akiHumBcs y 1997 p. Tak,
02.02.1994 p. 6yno npuitasito 3Y «IIpo BHECEHHs 3MiH 1 IONOBHEHB J10 3aKoHYy YKpa-
incbkoi PCP “IIpo cuctemy onogarkyBanus » [16]. LlumM HOpMaTUBHO-IIPaBOBUM aKTOM
KapIMHAIBHO 3MIHEHO KOHIIETITYaJbHI Miaxoau GopMyBaHHS MOAATKOBOI CHCTEMH,
30KpeMa MIPUHITUIIB TOOYIOBU CUCTEMH OITOIaTKyBaHHs, OOJIIKY TUTATHUKIB TIOJATKIB,
MOJIOKEHD II0J0 3MiHU CTABOK Ta 00 €KTIB OMOJATKYBaHHS 3a PI3HUMH HNOAATKAMHU
tomio. A Hanpukinii 1994 p. 6yino npuiinsto 3Y «IIpo onogaTrkyBaHHs TPUOYTKY TTiJI-
MIPUEMCTBY», SIKUI € HAOUHUM TPUKIIAZIOM yAOCKOHAJICHHS MEXaHi3My CIUIATH MOIATKy
Ha puOyTOK mianpueMcts [ 17]. Takoxk BaXXJIMBUM € T€, 1110 B [IUX HOPMATUBHO-IIPABO-
BHX aKTaX BU3HAYEHO, 10 MOJIaTOK HA NPUOYTOK MIANPHEMCTB € OAHUM 13 BaXKJIMBHUX
3arajJibHOJICPKABHUX IIAaTeXkKiB, TOOTO Bijg 1991 no 1997 p. 3anumianacs norpeda
B iICHYBaHHI TaKOTO ITOATKY B TIOJATKOBIA CHCTEMI.

Sk BipHo 3a3Hauae I1. [1. JlyOuneupka: «HeBusHaueHicTp, 3amryTaHicTh i HecTa-
OUIBHICTH TOJJATKOBOTO 3aKOHOJABCTBA, BIJICYTHICTH MPO30POCTi, 3 OAHOr0 OOKY, Ta
HU3bKa KBaJTi(iKkallisi B HOBUX yMOBAaX MPAIliBHUKIB MOAATKOBOI CITy»O0H 1 OyXranTepiB —
3 IHIIOTO, IPU3BEIN 10 3HAUHUX 3JIOBKUBAHB SIK y MPOIIeCi HapaXyBaHHS 1 CTATHEHHS
IIOATKIB, TaK 1 B IPOLIECi BUKOPUCTAHHS NTOJATKOBUX HAaJIXOIKEHbY. Uepe3 HeKomIie-
TEHTHI i1 «II0aTKOBHUX €KCIIEpUMEHTaTopiB» y 1995 p. mouanacs oOBanbHa 3yHHKA
JepKaBHUX MIANPHUEMCTB 1 BUCHAKEHHS PUBATHOTO ceKTopy [8, c. 75].

SlckpaBUM MOMEHTOM (pOpMyBaHHS IOAATKOBOI CUCTEMH CTaJIO BBEACHHS Hallio-
HaJIBHOT Ipo1oBoi ouHMIll Y 1996 p., 1o BijgOyBanocs Ha GoHI BiAHOCHOT cTabimizanii
B T'POIIOBO-KPEAUTHIN cdepi Ta 3yNUHEHHS TaJOoMyoduX iHQISIIHHAX TPOIeciB.
BaxnuBuMm 111 iporo nepiogy Oyno mpuidHaTTs Ykazy Ilpesunenta Yipainu «I1po
3aX0H 00 pedhopMyBaHHS MOMATKOBOI MOMITHKM» Bix 31.07.1996 p. Lleit Yka3 OyB
MPUAHATHN 3 METOIO KOPUTYBAaHHS ITOAATKOBOI MOJIITHKH BiAMOBITHO 10 OCHOBHUX Ha-
MPSIMiB €KOHOMIUHUX pedopM B YKpaiHi, MOCHIICHHS ITOJATKOBOT Ta IUIATKHOL JInC-
LUIUTIHK, 320€311eUeHHS CBOEYaCHUX HaIXOMKEHb 10 JOXiAHOT yacTuHu OroxeTy [18].

Jlo uporo vacy B YkpaiHi He iCHYBaJO HUIICHOI MMOJAaTKOBOI CHCTEMHU, SIKa 3MOIJIa
0 rapaHTyBaTH CHCTEMAaTHYHI HAIXOKEHHS HEOOXITHUX IS JeprKaBu (DiHAHCOBUX
pecypciB Ta 3aiicHIOBaTH €(DEKTHBHE PETYIIOBaHHS EKOHOMIKH B yMOBaX HeCTaOIbHOT
roCroaapchKoi KOH FOHKTYpH. HacTyrHi Kpoku mo0 Tpancgopmaiii mogaTkoBoi CUc-
TEeMU OyJIU CIIPSIMOBaHI Ha BIOCKOHAJICHHS MEXaHI3MiB /il OKpeMHUX MOJATKiB, PO3IITH-
PEHHS TOIaTKOBOI 0a3u, CKOPOUSHHS TPAHWYHUX CTaBOK MOJATKIB, IMiABUIICHHS I10-
JaTKOBMX HAIXO/PKEHb Ta CIPOLIEHHS CUCTEMHM ONONATKyBaHHS. BinmoBinHi 3MiHM
TOPKHYJHUCS 1 MOAaTKy Ha mpuOyTOK miAnpueMcTB. Tak, Oyia0 BHECEHO 3MiHU 10
3V «IIpo onogarkyBaHHS MPUOYTKY MiAIPUEMCTBY ¥ 1997 p., komu Oy10 BBEICHO TO-
HSTTS «XOJIMHIOBI KOMIIaHii», «II0JaTKOBa HAKJIAJAHAY, «IEPUBATHBY, «TOXOAU CI1Ib-
HOT JSUTBHOCTI» TOIIO.
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OpnHak, Ha Kajb, CTAOIbHE TIOaTKOBE 3aKOHOAABCTBO HA IOMY €Talli Tak i He
Baajocs chopmysary. LIiTkoM BipHO MOMIYAIOTh JEsIKi TOCIIIHUKH, 0 XapaKTepHUMHU
IIPUKJIalaMH HEBJIAJIOTO 3aCTOCYBaHHS «METOy P00 1 IOMUIIOK» MOXHA Ha3BaTH:

— YacTy 3MiHy 00’€KTa MpHOYTKOBOTO OMOJATKYBaHHS IOPUANYHUX 0OCiO (puody-
TOK — JIOXiJ] — 3HOBY IPHOYTOK);

— nocriitHy 3MiHy ctaBok [1JIB (28 %, 20%, 28%, 20%);

— IUTyTaHUHY I0J0 BUOOPY METOAIB 00MiKy (PiHAHCOBHX Pe3yJbTariB (3a (akToMm
BiBaHTaXCHHS MPOAYKIIii, KACOBUI METOJ, 3MilllaHa CHCTeMa, 3a (pakToM Tepemadi
[IpaB BIACHOCTI Ha MPOAYKLit0) Tomo [18].

VYci i 3MiHE 3HAWTIUTH CBO€E BiOOpaKEHHS B HU3II MOJATKOBUX 3aKOHIB, IO
Oynu yxBaJieHi y HOBi# penakuii: «IIpo cucremy onomarkyBanus», «IIpo omoxar-
KyBaHHS MpHOYTKY MiAnpueMcTBY, «IIpo momarok Ha jAoJaHy BapTiCTh» Ta iH.
(1997).

Heo0xinHo 3ayBa)XuTH, 10 B IIeH MEpioj MPOBOAUTHCS aKTUBHUH MOIIYK ONTH-
MaJIbHOI MOJIEJIi TIOJJaTKOBOI CUCTEMH JEPKaBH, 3MIHIOIOUH MEePENIiKk OCHOBHHUX BH-
niB monatkis. IIpore, sk BipHO 3ayBa)kylOThb OKpeMi BUEHI, 3aCTOCYBaHHS Pi3HUX
MO/IaTKIB 3 BITHOCHO HEBUCOKHMMH CTaBKaMHM JIAa€ JICP)KaBi JOCUTh MaJo, nepeod-
TSKY€ HACEJICHHS 1 CTBOPIOE raJIbMiBHUH €(DEKT B PO3BUTKY HAILliOHAJILHOT'O FOCIIO-
nmapctBa [7, ¢. 130].

3a TBepmkeHHAM npodecopa O. CockiHa, MOAATOK CTaB BUKOPUCTOBYBATHCS SIK
IHCTPYMEHT €KOHOMIUHOTO 1 HaBiTh ()I3MYHOTO TUCKY Ha IPOMaIsiH YKpaiHu Ta KOHT-
POITIO 32 MiANPHEMITAMHE. [X 036aBUIN CTHMYIIB PO3BHBATH Gi3HEC, TIEPETBOPHBIIH
3aBISKH KapHUM 3aKOHOIABYMNM aKTaM Ha 3JIOYHHITIB. YHACIIOK IILOTO YKpaiHa 3 eKo-
HOMIYHO PO3BUHYTOI JepKaBH TIEPETBOPHIIACS Ha BiJICTaNy, IEPMAHEHTHO KPU30BY
Kpainy [5, c. 11]. AHani3 cuTyauii B Iep»aBi CBiTYNUTh PO TE, [0 OCHOBHUMH O3Ha-
KaM# poOOTH MoJaTKoBoi ciiy0u cTanu (ickanbHUI THCK Ha Oi3HEC, 3pOLIEHHS opra-
HIB HADJISATy Ta KPUMiHAJIBLHUX €JIEMEHTIB, METOIM pOOOTH CITY’)KOW 3a MPHHIIUIIAMU
TIOJIIEHCHKOT IepIKaBH, a TAKOXK, 0€3yMOBHO, KOPYIIIiifHA CKIIaI0Ba.

OmHUM 13 OCHOBHHUX 300YTKIB TPETHOTO eTammy (hOpMyBaHHS IOJATKOBOT CHCTEMH
JepkaBu OyJ10 3armpoBaKEHHs aJbTEPHATUBHUX CHCTEM OIMO/aTKyBaHHsA —y 1998 p.
[Ipesunent Ykpainu Bugas Yka3 «IIpo crpolneHy cucteMy onoaaTKyBaHHsI, OOTIKy Ta
3BITHOCTI cy0’€KTiB Masioro mignpueMauTBay Ne727, a Bepxosna Pana Ykpainu npuii-
usina 3Y «lIpo ¢ikcoBanmii CiTbChbKOrocnoaapcbkuii mogatok» Ne 662/98.

2.3. Mexanizm cnpasnanns npamux nooamxis y 90-x pp. XX cm.

[lepm 3a Bce cmix Bu3HAUMTH, 110 Take npsmi nogarku. 0. C. CtosH, aHanizyoun
CYTHICTB NPSIMMX IIOJATKIB, IPOIIOHYE TaKi X O3HAKH:

1) sskocTi (hOpMAITEHOTO 1 PeTBHOTO TUIATHUKA 301rafoThesl, Mae Mictie 30ir dop-
MaJIBHOTO Ta PEaIbHOTO TUIATHUKA, TOOTO 0co0H, sika Oe3MocepelHbO TepepaxoBye
MOAATOK J10 OroKeTy (POpPMaILHOTO TUIATHUKA), 1 0COOU, YK KOIITH MEPEPaxoByOTh-
sl y BUIVISIZE CyMH, CKBiBaJICHTHOI TOAATKOBOMY 000B’SI3KY (peaibHOTO IIaTHUKA);

@
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2) 3a JOTIOMOTOIO MPSAMHUX TTO/IATKIB MEPCOHI(IKYETHCSA TOAATKOBUN 000B’ 30K,
BCTAHOBITIOETHCS 3aJI€KHICTh MK MOJATKOBHUM O0OB’SI3KOM KOXKHOTO KOHKPETHOTO
TUTATHUKA 1 HOTO y4acTIO Y (OpMYyBaHH1 OIOIKETHHUX JIOXOIIB;

3) mpsiMi mofaTky OepyTh y4acTh B yTBOPEHHI iHU (TIPSIMi OAATKH BKITFOYAIOTHCS
B L[iHy BUPOOHMKA Ha CTa/lii BAPOOHHIITBA);

4) npsiMi TOAATKU OUIBII TOYHO OPIEHTOBAHI Ha IJIATHUKA IMOJNATKIB i Ha HOTO
ITOIaTKOCIIPOMOYKHICTb, YITKO BCTAHOBITIOIOTE BIAMMOBITHICTH MiJK JIOXOJOM Y MAaiHOM
IJIATHUKA Ta MTOAATKOBUM OOOB’SI3KOM, SIKWM BHHHUKAE y 3B SA3KY 3 ITUM, CITiBBIIHO-
CATBHCS 3 PO3MIPOM JIOXOAY, BCTAHOBJIIOIOTH MPOMOPIIIHHE OMOJATKyBaHHS Y BUPOO-
HHKIB;

5) npsiMi OAATKK NOTPEOYIOTH MEHILIE BUTPAT Ha iX aaminicTpyBanus [ 19, ¢. 20-21].

3axonoM Ykpainu «IIpo cucremy onogarkyBaHHs» (ctarti 13—15) Oyno 3ampoBa-
JOKEHO TakKi BHJIM MPSIMHUX MOJATKIB: TOJATOK HA MPUOYTOK, TOJAATOK HA MPHUOYTOK
1HO3eMHUX IOpUANIHUX 0ci0 Bix mismieHOCTI B YPCP, mogaTok 3 060poTy, mogaTok Ha
EKCIOPT 1 IMITOPT, MOIaTOK Ha JOXO/IH, OAATOK Ha (POH/I OTUIATH TPAIli KOJITOCITHHUKIB,
puOYTKOBUH MOAATOK 3 IPOMAJISH, IJIaTa 3a MPUPOJIHI PECypCH, TUIaTa 3a 3eMJI0, JIiCO-
BHI JI0XOJI, €KOJIOTTYHMH TOIaTOK, MOJATOK 3 BIIACHUKIB TPAHCIIOPTHHX 3aCO0iB.

I3 mpuiinsaTTam y 1992 p. 3Y «llpo onogarkyBaHHs JOXOAIB MiAMPUEMCTB Ta Opra-
Hi3alii» yci mianprueMcTBa Ta Oprasizaiii, KpiM yCTaHOBJIEHUX 3aKOHOM BHHSTKIB,
MTOBUHHI Oy CIIadyBaTH MOAATOK Ha M0Xia y po3mipi 18% (y 1992 p.). 3 wacom 1is
CTaBKa Movaja TiIbKU 3011binyBaTuch (y 1995 p. cranosuna 22%).

[Ipore Bxe y 1996 p. Ykazom [Ipe3umenta YkpaiHu BCTAHOBIICHO TaKi MPIOPUTETH
IIPY MiITOTOBIII HOPMAaTUBHO-TIPABOBUX aKTiB 3 MUTaHb PePOpPMYBaHHS MOATKOBOI
MTOJIITUKH, 30KpeMa: 3MEHIICHHS PiBHS PO3Mipy MMOJATKOBUX BHITyY€HB; CKACyBaHHS
LJTBT TIOI0 OTIOAATKYBAHHS, HAIAHUX TIAIPUEMCTBAM 3a Tally3eBUM IIPUHIIUIIOM 200
OKPEMHUM TiATIPHEMCTBAM, 3 OJTHOYACHUM 3aIPOBA/HDKCHHSIM MEXaHI3My PECTPYKTYpH-
3arii 0e3HaiiiHOT 3a00PrOBaHOCTI 32 MOJATKOBUMHU 3000B’SI3aHHIMU; 3MCHIIICHHS
CTaBOK MOJIATKIB Ha IMIOPTHY MPOIYKIIif0, IO HE BUPOOISIEThCS B YKpaiHi Ta iMmop-
TY€EThCS B YKpaiHy Ui BAKOPUCTAHHS Y BUPOOHUIITBI BiTYM3HSIHUMHU TOBAPOBUPOOHH-
KaMH BiAMOBIIHOT MPOYKIIii, 3 OJTHOYACHUM TIiABUIIIEHHSIM CTAaBOK TaKHX ITOJIATKIB Ha
MIPOAYKILitO, SIKa IMIIOPTYEThCS B YKpaiHy JUTsI CIIOKUBAHHS Oe3 11 mepepoOkwm, 3a yMo-
BH, 1110 aHAJIOTIYHA TIPOAYKIIiSI BUPOOIAETHCSA B YKpaiHi; MIOCHICHHS OIONATKyBaHHS
OaprepHuX (TOBapOOOMIHHMX) OTepalliil Ta onepaiii 3 JaBabHUILKOIO CHPOBHHOIO;
OOUYMCIICHHS ONI0OIATKOBYBAHOTO MPHUOYTKY SIK PI3HMLII Mi’K BAJIOBUM JI0XOJIOM Ta BaJlo-
BHMH BUTpaTaMu BUPOOHHUIITBA (00Iry).

BUCHOBKH

[TincymoByrouu HaBe/IeHe, CINiJT HATOJIIOCHUTH, IO TIePIINi 3aKoHOTBOpUHri eran (1991—
1994) xapakrepu3yBaBCcsi TAKUMH OCHOBHHMH OCOOJIMBOCTSIMH:

1) Oymo cTBOpeHO 0a30Bi IMiIBATMHHA 3aKOHOAABYOTO PETyIIOBaHHA y chepi omo-
JaTKyBaHHs B YKpaiHi, 30kpema po3po0bieHo Ta yxsaneHo 3akoH YPCP «Ilpo cucremy
L ]
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OTIOJIATKYBaHHsI», 3aKoHH YKpainu «lIpo momarok Ha mogany BapTicTh», «IIpo akimsamit
30ip» Ta iH., Jlekper Kabinety MinictpiB Ykpainu «IIpo npuOyTKoBHi HoxaToK 3 rpo-
MaasH» 1 T. I.;

2) moIaTKOBE 3aKOHOJIABCTBO TOTO Yacy OyJio JOCUTh HecTaOlIbHUM (110 ¥ 3p03y-
MIJI0, OCKUIBKH JIMIIIE TIOYWHABCS MPOIEC HOTO CTAHOBJICHHS) Ta CYIEPEUWIHBUM SIK
ITO/T0 3MICTY, TaK i1 MO0 MOYKIMBOCTI HOTO 3aCTOCYBAHHS;

3) OyImo 3armpoBaKEHO CHCTEMY OTOAATKyBaHHS, B SKii mepeBakana (ickambHa
(byHKIIis, OCKIJIBKH 3’SIBUJIOCH YUMAJIO 00OB’SI3KOBUX TUIATEXKIB (K BIIACHE caMi T0-
JaTKH, TaK 1 pi3HOMaHiTHI 300pH Ta cTArHeHHs!). Lle n4r1o BaxkkuM TarapeM Ha OizHec;

4) mpu po3poO1i mepIKrx HOPMAaTHBHO-TIPABOBHX aKTiB HE3aJIEKHOI YKpaiHH y cde-
pi onoiaTKyBaHHsI OyJI0 3aCTOCOBaHO XapaKTEpHi JUTS TUNIAHOBOT EKOHOMIKH METOJ/IU Ta
00’ €KTH OTIOAAaTKyBaHHS;

5) IMpOTATOM MEPIIOTO MEPioy CTAHOBICHHS ITOIaTKOBOI CHCTEMH B YKpaiHi Oyi10
cTBOpeHO JlepkaBHY MOAAaTKOBY ciyk0y YKpaiHu (BiAMOBiTHUN 3aKOH yXBaJleHO
y rpyasi 1990 p.).

SIKIo mpoaHaizyBaTd MOPSIOK 3alPOBaKEHHS MEXaHi3My HPSMOTO OIOJATKY-
BaHHS npoTsiroM 1991-1994 pp., To YiTKO MPOCIIIKOBY€ETHCS TSHICHIIIS JI0 3HUKCHHS
KUTBKOCTI TIPSIMUX TIOJATKIB, CIIPOIICHHS MEXaHI3My iX alMiHICTpyBaHHS HA (HOHI ITi -
BHIICHHS Pi3HOMaHITHUX HEMPSMHUX ITOAATKIB.

[IpoTsirom Apyroro Ta 4aCTKOBO TPETHOTO €TAITIB CTAHOBIICHHS ITO/IaTKOBOI CHUCTE-
MU YkpaiHu BifOyBaioCh NOCHJICHHS! KOHTPOJIOIOUOTO BIUIMBY Ta KapHOi (QyHKIIT
JiepkaBu y chepi CrpaBIIsTHHS TIOIATKIB, PO3IIUPUINCS ITOBHOBAKEHHSI KOHTPOJTFOIOUNX
OpraHiB Ta yTBOPUBCS CMMO0i103 MOJATKOBOI iHCIEeKIii 3 opranamu MBC, sikuii HaOyB
XapakTepy MOJIIEHCHKO-KapHOTO OpraHy. YCi IIi 3MiHU IMOAATKOBOI CUCTEMH CITPHYHN-
HWJIH TTOCHJIEHHS TTOIaTKOBOTO TIPECY.
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Kagpeapa sazarvrnomeopemuunoi opucnpyaenuii
Hauionanvruii ynisepcumem «QOgecoka opuguuna axagemis»
Ouacca, Yxpaina

ITPABOBI MI®H TA MI®OAOTEMHU
B FOPUCIIPYAEHLIT

AHoTauiss. Cmammio npucesaueno suUsHA4eHHI0 Miclysa npasosux mighie ma ananizy KOHCmpyio-
6anHs miponozem y cucmemi wopucnpyoenyii. Pozensinymo 6ionogionicms npagosux migie
OCHOGHUM KpUmMepiam Hayko8o2o 3HaHHs. 3poOiieHo 8UCHOBOK, W0 Xoua npasosi mighu cynepe-
uams payionanbHOMY Mma 0OIPYHMOBAHOMY PO3GUMKOSE IOPUOULHO20 3HANHSL, IXHIO NPUCYMHICIb
Y cucmemi OPUOUNHOL HAYKU 3anepedumu HeMoXcaueo. Pozenanymo ma oxapakmepu3o8ano
Maxi 0OCHOBHI Mighonozemu OPUOUYHOT HAYKUL: 00pa3 npasa K nPoOyKmy OisibHOCMI depicasi,
Mighonozema €8poneiicbko20 npago8o2o NOpsoKy, mighonocema npagosoi depaiicasu, migponozema
npas moouHu. byro ecmanosieno, wjo, 8paxo8youu HeMomoXCHICIb IOPUOUUHOI HAYKY ma
ropucnpyoenyii, icHy8aHHsa npagosux migia y cgpepax 1wpuoudHo20 3HAHHA € HOPMATLHUM CIA-
HOM 11020 pO36UMKY, 4 MOMY NOOIOHE 3HAHHA NPO NPASO NOBUHHO OYMU PAYIOHATIZ08AHUM MA
nepegeoeHuM y NiowuHy UKOPUCIIAHHSA HAYKOBO20 MEMOOY.

KurouoBi cioBa: npaBoBi Midu, paBoBi MidosoreMu, IOpUIMYHE 3HAHHS, IOpPUINYHA HayKa,
FOPHUCTIPYICHITIS.

FOausa Barepuesna Tumenko

Kageapa obuiemeopemuueckoii opucnpyaeryuu
Hayuonanvnwiii yrusepcumem «Ogecckas opuguueckas akajemus>
Ogaecca, Yxpauna

IMPABOBBIE MU® bl U MUDOAOTEMbI
B IOPHUCIIPYAEHLUHNHU

AunHoTanus. Cmamos nocesuena onpeoeneHuro Mecma npagossix Mug)o8 u anaiuzy KOHCmpy-
uposanus mugonozem 6 cucmeme wopucnpyoenyuu. Paccmompeno coomseemcemeue npagogwix
MUpos8 0cHOBHBIM Kpumepuam Hayuno2o suanus. Coenan 6u1800, 4mo npagosvle Mughvl npomu-
sopeuam payuoHaIbHOMY U 000CHOBAHHOMY PA3GUIMUIO IOPUOULECKO20 3HANHUA, HO UX NPUCYM-
cmeue 6 cucmeme 10pUOUYECKOU HAYKYU OMPUYams Heso3mMoxcHo. Paccmompenut u oxapaxme-
PU3068aHbl OCHOGHBIE MUPON02eMbl IOPUOUYECKOU HAYKU. 00pa3 npasa Kaxk npooyKkma oesimens-
HOCMU 20CY0apcmed, MupoIozema esponelicKko2o npasoso2o NOPsOKd, Mugoiozema npago8ozo
eocyoapcmea, mugonozema npag uenosexa. bvino ycmarnosneno, umo 86udy HemoocoecmeeH-
HOCTIU 10PUOUYECKOU HAYKU U IOPUCHPYOCHYULU CYUeCmBO8aHIe NPABOBLIX MUGOs 6 chepax
FOPUOUYECKO20 3HAHUS ABNAETCS HOPMATLHBIM COCIOAHUEM €20 PA3GUMUs, d NOIMOMY N0000-
HOe 3HaHUe 0 npage OOIHCHO ObIMb PAYUOHATUSUPOBAHHBIM U NEPEEEOCHHBIM 8 NIOCKOCb
UCNONBb308AHUS HAYYHO2O MEMOOd.

KuroueBrbie cjioBa: npaBoBbic MU(DBI, MA(DOIOTEMBI, FOPUIUICCKOS 3HAHUE, FOPUIUICCKAS
HayKa, OPUCIIPYICHLIUS.
®
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Abstract. The article is devoted to the determination of the place of legal myths and analysis
of mythologemes designing in the system of jurisprudence. The correspondence of legal myths
to the basic criteria of scientific knowledge is considered. It was concluded, that despite the
legal myths are run counter to rational and reasonable development of legal knowledge, their
presence in the system of legal science is impossible to deny. The main mythologemes of legal
science such as the human rights mythologeme, the mythologeme of the European law and order,
the mythologeme of the law-based state was considered and characterized. Taking into account
the non-identity of legal science and jurisprudence we can say, that existence of legal myths in
the spheres of legal knowledge is a normal state of its development, and therefore such knowledge
should be rationalized and transfer into the area of scientific method.

Keywords: legal myth, mythologems, legal knowledge, legal science, jurisprudence.

BCTVYII

OnHi€ero 13 XapaKTepPHUX PUC MTPABOBOTO Mi(y € Te, 1110 BiH BUCTYIIAE YACTHHOIO OJTHO-
4acHO 00’ €KTHUBHOTO i Cy0 €KTHBHOTO CBITY, €I€MEHTOM HaBKOJHIITHBOI COIiabHOT
peanbHOCTI 1 3aco0oM Ti mosicHeHHs Ta iHTepnpeTanii. Lle akTyanizye muranHs po3-
IJIs1/Ty TIPaBOBOTO Mi(py HE TUTBKH SIK (heHOMEHY MPaBOBOI PEANbHOCTI, a i IK YaCTHHU
IOPUINYHOTO 3HAHHS — CUCTEMH IOPUCTIPYICHIII.

dinocodist mpaBa Ta 3araJbHOTEOPETUYHA FOPUCIIPYICHINIS B IIJIOMY 3aJIHINAIOThH
po0JIeMaTUKy MpaBoBUX MiiB Ha y30iudi HaAyKOBOro JUCKypcy. [lpuunHa nossirae
B TOMY, III0 BU3HAHHS iICHYBaHHSI [TPABOBHUX Mi()iB y HAYKOBOMY IOPHIUYHOMY 3HAHHI
migprBae GpyHIaMeHTalIbHI OCHOBH BIIEBHEHOCTI Y TIPABUIIBHOCTI Ta aJIeKBaTHOCTI BH-
CHOBKIB IOPHINYHOT HAYKH Ta CYIIEPEUNTh YCTaJICHIH TpaIuLlii po3IysiLy IOpUCTIPYICH-
Iii SIK CYyTO parlioHaJIbHOI CHCTEMH, sIKa TIOBMHHA BiATIOBIIAaTH BCIM KPUTEPIsAM HayKO-
BocTi. Lle 00yMOBIIIOE€ METy CTaTTi — KOHCTaTyBaTH HAsBHICTh Ta BU3HAUYUTH MicCLE
npaBoBHX Mi(iB i Mi(ooremM y cucTeMi I0pUCTIPY/ICHIIII.

Jliis BU3HaYeHHS MicIs IPAaBOBOTO Mi(hy B CTPYKTYpl IOPHIUYHOTO 3HAHHS HEOO-
X1JIHO BH3HAYUTHCS 13 CAMHM MOHATTSIM FOPUANYHOTO 3HaHHS. He3Baxkaroun Ha mpo-
CTOTY Ta OYEBUAHICTH LIbOTO BU3HAYEHHS, HOTO 3MICT 1 10 CbOTO/IHI BUKJIMKAE JOCUTD
Oararo cyrnepedok. 30KkpeMa, MOJKHa BUIUIATH JAesiKi QyHAaMeHTaNbHi MUTaHH, Ha SKi
MU cripoOy€eMoO BiJITOBICTH B MEXKax IIi€i CTATTi:

— 5K CHiBBIIHOCATHCS MK COOOIO MOHATTA KIOPUIMYHE 3HAHHS», KIOPUIUNYHA Ha-
yKa» Ta «IOPUCIIPYACHILIS;

— SIKi KpUTEepil HAYKOBOCTI IOPUINIHOTO 3HAHHS,

— Y MOXE I0pUMYHE 3HAHHSA MICTUTH B CO01 eJIeMEHTH MidiB.
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[utanasm O6yTTs Midy B cydacHOMY TpaBi MPUCBSIYEH] JOCIIKEHHS 37€011hIII0TO
y cdepi ropuanuHoi antponodorii: A. 1. Koenepa, O. O. Ilyukoa, B. B. 3aBanbHioka
[1-3]. ¥ ToOi1 e yac akTyali3ylOThCsl HAyKOB1 JOCHIHKEHHS Mi(OIOTIYHMX acTeKTiB
CydYacHOTO TIpaBa, Ha YOMY aKICHTYIOTh yBary Takl JOCIIIHHUKH, K B. A. baunnin,
C.1. Makcumos, B.I1. Manaxos, 0. M. O6oporos, O.1. Opunnnankos, A. B. [TonsikoB
Ta id. [4-11].

1. MATEPIAJIM TA METOIHU

OxpeciieHa HaykoBa Ipo0ieMa JISKUTh Y IJIOLIMHI IPUHITUIIIB, MiJXOIB 1 METOJIIB HE-
KJIACMYHO{ Ta TOCTHEKJIACHYHOI IMapajiurM ropucnpyaeHiii. Cepes HUX CITiJT BUIUTATH:

— IMPHUHIUII TUTIOPAITi3MY;

— IPUHLUI B3a€MOIOTIOBHEHHS PallioHAILHOTO Ta HEPALiOHAIBHOTO;

— TIPUHIIAII IHTePCYO’ EKTHOCTI;

— MPHUHIUI MDKIUCIUIUTIHAPHOCTI.

3a3HaueHi MPUHIMITA OKPECIIOIOTh CHCTEMY MiIXOIIB, Cepell SIKUX CIiJl Ha3BaTh
(heHOMEHONOTTYHUH TiIX1J1, SKUH YMOMIIMBHB PO3KPHUTTS 3MICTY IPaBOBOTO Midy 1 Horo
XapaKTEePHUX PUC, Ta aHTPOTIOJIOTIYHHUH TTi/IX1]T, SKUH T03BOJIMB BUSIBUTH OCOOMCTICHHUN
BuMip mipaBoBoro Miy. Cepen GpitocopChbKIX METOIB BayKJIMBE 3HAYCHHS Ma€ JiajeK-
THUYHHUN METOJI, SIKMI I03BOJIMB OXapaKTepU3yBaTH MPaBOBUil Mi() SIK €IHICTh pallioHab-
HOTO Ta HepaIlioHaIbHOTO, 00’ EKTHBHOTO i Y0’ €KTUBHOTO B HOTO 3MICTi Ta PO3BUTKY.

ByB mpoBenenuit aHamiz HAKOMUYEHUX TEOPETUIHHUX 3HAHb CTOCOBHO OCHOBHHX
MTOHATH FOPUANTHOT HAYKH, 10 1710 MOYIIUBICTH OKPECIIUTH Te, SIKUM YHHOM BOHH MiXK
c00010 CITIBBITHOCSTHCS Ta HACKLTHKU BHITPABIAHUM y iXHHOMY KOHTEKCTI € iICHYBaHHS
MiiB Ta MiosoreM. J{oCTiKEHHS 1HITMX HAYKOBIIIB Y ITiii cdepi T03BONMIH 310paTn
Ta y3araJbHATH OCHOBHI Mi(hoToreMu, TpUTaMaHHI CydacHild IOpUANYHIN HayIli, BHTi-
JIUTH 1XHI OCHOBHI O3HaKM Ta OXapaKTepu3yBaTH MPHUHIIAIN [XHFOTO BUHUKHEHHS Ta
MIPOHUKHEHHS B IOPUANYHY HAyKYy.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. CniggioHOWeH s NOHAMb (IOPUOUYHE SHAHHAY, KIOPUOUYHA HAYKAY MA «IOPUC-
npyoenyisy
Cepen 03HaYCHUX MOHATH HANUIIIHPIITUM 32 00CATOM € FOPUCIIPYACHIIIS, IO TMiATBEp-
JUKYETRCS KiTbkoMa dakxtopamu. [lo-mieprre, sk crpaBeaiuBo miakpecitoe M. M. Azap-
KiH, B IOPUCTIPYACHIIIIO BXOIATh HE TUIBKU BJIACHE 3HAHHS PO TPABO 1 ACprKaBy, aie
TaKOX 1 MpaKTU9IHA TisSTFHICTH FOPHUCTIB, HABUYKH 3aCTOCYBAHHS ITPaBOBUX HOpM [ 12].
[To-npyre, FopuCTIpyISHIIIS PO3TIAAAETHCS K HEBIT €MHA YaCTHHA TIPABOBOI KYJIBTYpH
OyIb-SKOTO CYyCIiIbCTBA. Lle 03Havae, 1Mo mpu OCSATHEHHI 11 3MICTY Ta CTPYKTYpH II0-
BHUHHI BPaXOBYBaTHCS 0COOUBOCTI BCIX MPABOBUX KYJIBTYD.

dyHmaMeHTaIbHa BIIMIHHICTS MIXK IIOHATTAMH IOPUINYHA HAYKA» Ta «IOPUCTIPY-
JISHITISD TIOJISATAE B TOMY, IO FOPUCIIPYACHINISA € cheporo He TiIbKH HAyKOBOTO, a i
T03aHayKOBOTO 3HAHHS, 1110, BTIM, HE BUKITIOUAE 11 31 chepH paIioHATBHOTO JOCIiHKECH-
@
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Hi. Sk cTtBepmxye FO. M. O00poTOB, «Iepexif Bix TepMiHa “topuandHa Hayka” I0
TepMiHa “IOPUCTIPYACHIIS TOSICHIOETHCS MOSBOIO B MPaBOBid cepi Takux ramysen
3HAHHS, SKi CKJIATHO KOHCTATYIOThCS K HAYKOBi. 30KpeMa, 1€ BITHOCHUTHCS 10 TAaKHX
JOCTIIHUX HAMpsIMiB 1 IOPUANYHUX AUCLUILIIH, K (inocodis mpaBa, aHTPOIOIOTis
IpaBa, IPaBoBa TepPMEHEBTHKA, FOPUAMIHA IICUXOJIOTIsI, KAHOHIYHE ITPpaBo To1o. [1poo-
JieMa MOI0JIaHHsI FOPUCTIPYACHLIEI0 HAUTUILIKOBOI PAalliOHAIbHOCTI, BUX1/1 1O JOCSTHEHb
chepu HepalioHAIBHOTO, IPPAlliOHANIBHOTO 1 HABITh HAJIPAIIOHAIBHOTO OB’ I3aHUI
3 HAIIOBHEHHSIM TIPpOo(deciitHOl FopHINIHOI TisUTBHOCTI TyXOBHUM 3MIiCTOM i, IO 0C00-
JIUBO 3HAYKMMO, BIpOIO B IIPABO, HOTO JIE€BICTIO, COLIATBHOK Ta 0COOUCTICHOO I[iHHIC-
Ti0» [9]. CripaBi, BU3HAHHS TOTO, 1110 ITPABO HE € C(HEepOoro BUKIIIOUYHO PalliOHAIBHOTIO,
Ba)KJIMBO SIK 3 TOYKH 30pYy METOJOJIOTIT IOpUCTIPYACHLI1, TaK i 3 TOUKH 30py CHPUIHAT-
Ts1 MpaBoBUX Mi(iB. KpiM TOTO, MOHATTS «IOPUCTIPYACHIIISH» OXOIUTIOE TaKkoXkK chepy
FOPUIUIHOI TPAKTHKH Ta FOPUINIHOI OCBITH.

OnHa 3 KITI04Y0BHX ieH cydacHoi ¢inocodii mpasa noisarae B Tomy, IO IPaBo B IIH-
POKOMY 3HaU€HHI CITIOBa HE MOYKHA PO3IVISIIATH BUKJIIOTHO SIK paIlioHATBHY KOHCTPYKITIFO,
noOya0oBaHy Ha MPUHIMIIAX JOTIKM, — TaKka BIACTHUBICTb MOXKe OyTH BH3HAHA JIUILE 32
MO3UTHBHUM TIpaBoM. [Hii 5k opmu OyTTs IpaBa, TIEpI 3a BCe MPABOCBIIOMICTh, 3HAY-
HOIO MipOIO TI03aparttioHanbHi. Sk 3a3Hadae O. [. OBYMHHUKOB, HEKITACUYHA TEOPis i3~
HaHHS, B SIKi MUCJIEHHS PO3IVISIIAETHCS HacaMIIepeT sIK MPOLIEC CMUCIOYTBOPEHHSI 200
pO3yMiHHS, 00’ € THYIOUNH pi3HI BUIM MTi3HAHHS — UyTTEBE, IHTYITUBHE 1 pamioHaIbHe, —
OiIbLI a/IeKBaTHA IPUPOJI IHTETEKTYaIBHOT AisIbHOCTI y cdepi mpasa [10].

CxJ1a10Ba I0pUCTIPY/ICHIIIT, SIKa BUXOAUTD 32 MEXI FOPHIMYHOT HAYKH, OXOTLTIOETHCS
MOHSTTSIM FOPHIMYHOTO 3HAHHS. BiTbIII CKIIaIHUM € CTiBBIAHOLICHHS IIOHATH «IOPUANY-
HE 3HaHHs» 1 IOPUMYHA HayKay. 3HaHHS, 5K 3a3Ha4ae A. 10. [{odHac, Moxke TpakTyBa-
THUCS B IIMPOKOMY Ta BY3bKOMY 3HAYEHHSX. Y MIMPOKOMY PO3YMiHHI — II€ BECh 3MICT
CBIJIOMOCTI, SIKMH Miepe0adae MOKIIUBICTb HOTO OIHCY, TOOTO BUPaKEHHS 30BHI. Y BY3b-
KOMY  PO3yMiHHI 3HAHHS BU3HAYAETHCS SIK TAKUU 3MICT CBIIOMOCTI, SIKMU BiAITOBiTae
TaKUM XapaKTepUCTHKAM, SIK OOTPYHTOBaHICTh, PAlliOHAIbHICTh, EKCIUTILIUTHICTD, 3arajib-
HO3HAUYIIICTh, pehepeHIiaIbHICTh, BAJICHTHICTH 1 peICKCUBHICTD (JIOKJIA THO I1i T IHIII
BJIACTUBOCTI HaykoBoro 3HaHHs ormcadi A. FO. Llodracom) [13]. binbmie Toro, ciBBif-
HOIICHHS MK IIUMH 03HAKaM{ BU3HAYA€THCS CyBOPOIO KOH TOHKIII€0, TOOTO BiJICYTHICTb
x04a O OIHOTO 3 HMX HE J03BOJISIE€ BU3HAYAaTH 3HAHHSA Y BY3bKOMY 3Ha4deHHI. [HIImMMu
CIIOBAaMH, y By3bKOMY 3HAYCHHI 3HAHHS [IOCTAE SIK HAyKoBE 3HaHHSA [ 14].

JlymaeTbes, 1m0 CeHC pOo3MEeKyBaHHS 3HAHHS B ITUPOKOMY 1 By3bKOMY PO3YMIHHSIX
BUIPABAAHUM 1 3 TOUKH 30py PO3IISAY 3MICTY MOHATH «IOPUIMYHE 3HAHHS» 1 «IOPHU-
JMYHA HayKa». 30KpemMa, caMe MOHATTS «IOpPHINYHE 3HAHHS CIHHPAECTHCS HAa NIMPOKE
TPaKTyBaHHS 3MICTY CBIZJOMOCTI, OCKIJIbKH JJO3BOJISIE BKIIFOYATH B ceOe He TIITBKH CTPO-
ro o0IpyHTOBaHI HAYKOBi KOHIICTILIIT, ajie i Te, 110 HA3UBAIOTh IEPEIYMOBHIM 3HAHHSM,
HESIBHUM 3HAHHSIM, OCOOMCTICHUM 3HaHHAM, (()OHOBUM 3HAHHSIM 1 T. 1. OCOOIMBO ak-
TUBHO BCI 11l MOHATTSA BUKOPUCTOBYIOTHCSI B TEPMEHEBTHULI 1TpaBa, e aKTUBHO 0OrOBO-
PIOIOTHCS TUTAHHS MOXKIIMBOCTI BUXO/TY TTi3HAHHS TpaBa 3a MEXI1 pallioHaIbHOI iHTep-
L ]
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nperaiii mpaBoBoi peansHOCTI [15]. Binbiie Toro, cydacHa rHOCEOIIOTIS 3r0IHA TPHii-
HSTH TBEPIKEHHS MPO Te, 10 Oyab-sKi, HABITh HaWOIIbII OOTPYHTOBAHI 1 CTPOTi
HayKOBi TeOpii Ta KOHIIEIIii, TICHO ITOB’sI3aHi 3 yCiM THM IIACTOM HEYCBiIOMITFOBaHO-
ro, HepamioHaJbHOTO, IO JEKHUTh 32 MEXaMU HayKOBOro MUCHeHHS [16]. [HmmMu
cioBamH, sk roBopus JI. Bitrenmreiin: «Ha nHi Oynb-sIkOro 3HaHHS JI€KUTH Bipa» [17].

30BCiM iHAKITIA CUTYAITis 3 HAYKOBUM 3HAHHSAM 200 IOpUANIHOIO Haykoro. FOpummd-
Ha HayKa HaJIC)KUTh 10 IIUKITY CYCIUTbHUX HAyK Ta BiAMOBiJa€ BCIM KPUTEPisSIM HayKO-
BOCTI 3HaHHSA, TOMY HOHSTTS «IOPUINYHA HayKa» CI1J PO3YMITHU SIK TOTO)KHE ITOHATTIO
«IOPUJINYHE HAYKOBE 3HAHHSY.

PosmistHyBIIHM, TAKUM YHHOM, BIAMIHHOCTI MK IOPHUCIIPYACHITIEI0, IOPUINIHUM
3HAHHSIM Ta IOPUINYHOIO HAyKOI, MOXHA IPUITH 10 BUCHOBKY, 1110 IOPUANYHA HAyKa
€ HallBy>K4UM y LIUX MOHSTh, OCKUJIBKY BOHA SIBJISIE COOOI0 CUCTEMY 3HAHHS, BiAMOBI -
HOTO NIEBHUM KPHUTEPISM. Y CBOIO YepTy, FOPUCIIPYACHLIS] OXOIUIIOE IOPHIUYHE 3HAHHS,
IOPUIINYHY HayKy, OPUIUYHY NPAKTHKY Ta IOPHIUYHY OCBITY.

2.2. Kpumepii Haykosocmi 0puouyHo20 3HAHHs

Y KOHTEKCTI BHII€3a3HAYEHOTO HAHOLITBII BAXKIIMBHUM € TIMTAHHS BiIMOBIIHOCTI IPaBo-
BUX Mi(iB KpUTEPisIM HAYKOBOCTI IOPUANYHOTO 3HAHHA. MU MOXKEMO BUIIIUTH TaKi
O3HAaKH, 110 JO3BOJISIOTH CTBEPIKYBATH MPO HAYKOBICTH TOTO UM 1HIIOTO 3HAHHSL:

1. O6rpynTOBaHicTh. LI 03HaKa BUpaXaeThCsl HACAMITEPE] Y TOMY, 1110 TaKe 3HAHHS
BHOYIOBYETHCSI Ha ITiICTAB1 €JIEMEHTIB MIHCHOCTI, iIMeHOBaHUX (pakTamu. Sk yxke 3a-
3Ha4ajocs, NPaBOBUN Mi() MOXKeE SIK MaTH, TaK 1 HE MaTH 3B 53Ky 3 (akramu, 1e He
€ oro iCTOTHOIO BiIacTUBICTIO. Jlesiki mpaBoBi MidH € crienudiyHO0 IHTEPIPETALIEIO
(bakTiB MPABOBOTO KUTTS (AEMOKpATis € €IMHO MOKIIMBOIO (DOPMOIO OpraHizaiii cyc-
MiJIBHOTO JKUTTA), JIEsKI CBIJOMO HAYTh MPOTH (PAKTIB MPABOBOTO XKHUTTS (JIep:KaBa
€ €IMHUM JDKepesioM mpaea). TakuM 4MHOM, OOIPYHTOBAHICTh HE € 000B’SI3KOBOIO
03HAKOIO TIPaBOBOTO Midy.

2. PamionanpHicTs. O4eBHUIHO, MidH, Y TOMY YHCII 1 IPaBOBI, HE MiAAIOTHCS a0-
COJIIOTHIH parioHami3aunii, OCKIIbKU 1ie pyHHY€ IXHIO cakpaibHy CyTHICTb. [IpaBoBi
Mi(u He 000B’SI3KOBO IOBUHHI OyTH Y3rojiKeHi Mixk co00r0. KpiM Toro, BOHU MOXKYTh
CYNEpEUUTH OJIMH OJJHOMY 1 OJTHOYACHO iCHYBaTH B KOJICKTUBHOMY HECBiZOMOMY (Mi(
npo npsmy aito Korerurymii 1 Mig npo HenockoHamicTs unHHOT KoHcTHTYIT). [TpaBo-
Bi Midu HepalioHaIbHI, OCKITBFKA HE TiIATal0Th KPUTHIHOMY OCMHCIICHHIO.

3. ExcrutinutHicTh. BiAmoBigHO A0 1i€l 03HAKM HayKOBE 3HAHHS Ma€ BUPAXKATHCS
30BHI B 00’ exTHBHIN (opmi. XKoaHe 3HaHHS (Y TOMY YHCII | HEHAYKOBE) HE MOXeE HMe-
HYBaTHCs 3HAHHSM, SIKIIO BOHO HE MiJJisirae 00’ eKTHBOBaHOMY BHpa3y 30BHi. [IpaBoBi
Mi(u TaKoXK ICHYIOTh B 00’ €KTUBHIH hopmi.

4. 3aranpHO3HAUYIICTh. CTOCOBHO HAyKOBOTO 3HAHHS 115 XapaKTEPUCTHKA O3HAYAE,
10 BOHO MOXKE€ BUKOPUCTOBYBAaTUCh B YCIX HayKOBUX CHUTYALisX, 6 BOHO IPUAATHE.
Le Takosx BIacTuBe i MpaBOBUM Mi(haM: BOHH JOCUTh LIMPOKO BUKOPHCTOBYIOTHCS AJIS
iHTepITpeTallii BXKe HasBHOTO 3HAHHS, UM 1 MTOSICHIOETHCS iX IIPUCYTHICTD Y FOPUIUYHIH
HayIi.

@
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5. PedepenmianbaicTh. 3HAHHS 3aBKIA IIOBUHHO BiTHOCHUTHUCH 10 TIEBHOTO pede-
peHTy 1 OyTH 3aJeKHUM BiJ HHOTO. [HaKIIe KaXXy4H, He iCHY€ «3HaHHS Hi rpo mo». e
o3Hauae, Mo Oyab-sIKe 3HAHHS Mmiasarae inTeprpertartii. [IpaBoBi midu 3aBxan pede-
peHIianbHi, 6e33MiCTOBHUX Mi(iB HE iICHYE.

6. BanenTHictb. [loBUHHA iICHYBaTH MOXJIMBICTh BUSHAYUTH OY/b-SIKE 3HAHHS SIK
icTuHHE 200 XHMOHE (3 IFOTO BUIUIMBAE, IO O3HAKA BAaJCHTHOCTI 00’ €IHYE TTPUHIIAI
Bepudikamii Ta dpanbcudikanii HaykoBOro 3HaHHs). Y AaHOMY BHUIAJKY WICTHCS MPO
Te, 0 MPABOBOMY Midy (K i OyIb-SIKOMY IHITOMY) BaJCHTHICTH HEMOMKITHBO TIPUITH-
caTu B IPUHLMII — BiH 1 HE MPaBIUBUH, 1 He XHUOHMH, Mi(oJIOTIYHE 3HAHHS 3aBXKIH
JICKHUTD 11032 LIUMU KPUTEPISIMH.

OTxe, MpaBOBHU Mi() BOJIOJIIE€ O3HAKAMH EKCIUTIUTHOCTI, 3araJhbHO3HAYYIIIOCTI Ta
pedepeHLiaTbHOCTI, 0 XapaKTepU3yIoTh HOro sk (opMy HayKOBOTO 3HaHHS. Pazom
3 THM iHIIIi, HE MEHIIT BRKJIMBI O3HAKHN (OOTPYHTOBaHICTh, PalliOHABLHICTh, BAJIEHTHICTH)
BJIACTHBI IOMY JIMIIIE YaCTKOBO a00 HEBJIACTUBI B3arali. 3 I[bOT0 BUILTUBAE, 0 TPABO-
Bi Mih1 He MOXKYTh OyTH BH3HAHI HAayKOBUM 3HAHHSM, a TOMY BOHU HE ITOBHHHI OyTH
CKJIQJIOBOKO FOPUAMYHOI HAYKU.

2.3. Enemenmu migie y 1opuouyHomy 3HaHHI

XoJa ropuaudHa HayKa 1 He IOBUHHA MICTUTH MidiB, IIe HE 03HAYae, IO BOHA IX HE
MICTHTh. AHaJI3 CydacHUX HAyKOBUX IIOIIYKiB y c(epi MpaBO3HABCTBA Ta JMEPIKaBO-
3HABCTBA CBIUUTh, 1110 JJOCUTH YaCTO Ti UM 1HIII HAYKOBI BUCHOBKHU BUSBIISIFOTHCS 3a-
cHOBaHMMHU Ha Mi(ax. CaMe TOMY 3aBJaHHS 3araJIbHOTCOPETUYHOT FOPUCTIPYACHIIT Ta
¢inocodii mpasa nossirae B ToMy, 00 palioHani3yBaTd MoAi0OHe 3HaHHS IO MPaso,
MEPEeBECTH HOT0 B TUIOMIMHY BUKOPHCTAHHS HayKOBOTO METOAy. [HaKIIe Kaxkydu, TyT
TIPOSIBIISIETHCSI BIACTUBICTD Pe(PICKCUBHOCTI ITPaBOBOTO Mi(y: Oyb-sIKe 3HAHHS ITOBUH-
HO Tiepen0dadaTy 3HaHHs 1npo cede camoro. ToOTo, HABITh SKIIO PaBOBUH Mi He BO-
JIOJIIE BCIMa HEOOX1IHUMH BJIIACTUBOCTSMHU HAyKOBOTO 3HAHHS, LIIJIKOM MOXKE ICHYBaTH
HAyKOBE 3HaHHS PO caM MPAaBOBUH Mid.

Cnin moronutucs 3 B. I1. ManaxoBum, 1110 cycriibHa HayKa HE MOXE JIO KiHIIS
BiICTOPOHUTHCS Bija Midoiorii, 60 1t Hayka BUBYAE JIIOACHKY pealbHICTh, TOOTO Ti
CMHUCITH, SIKUMH MaTepialbHUH CBIT HATIIAETHCS CaMOIO JTIOAMHOIO, il JyMKaMH, IIi-
JICTIOKJIaJJaHHIMY Ta TissHHsIMU [6]. Lls Te3a Beae 10 BUCHOBKY, IO Mi() € I[IJIKOM
MIPUPOJHUM SIBUIIEM Y CYCHIJIbHUX HayKaX, 30KpeMa B IOPUJAMYHUX. Y IIbOMY CEHCI
Mi()OJIOTIYHMME OCHOBaMH BOJIOJIE HE TIJILKM caMme MpaBo, a i JyMKa PO HbOTO,
aJpke BOHA 3aBXKJU OpPI€HTOBaHA HE Ha 00’ €KTHBHI 3aKOHU, a Ha KOHBEHI[IOHAIbHI
CY/IDKEHHSI.

[TpomoBxyroun M0 AYMKY, aBTOp TIHIIIE, 10 HayKa OyAy€eThCS Ha OCHOBI MTOHSATIH-
HOTO amnapary, ¢izocodis — kareropiaibHoOro, a Midonorist — ineitHo-o06pasHoro [6].
Takuii migxia 103BOJISIE KOHCTATYBATH, 110 HASIBHICTh Mi()OJIOTI30BAHUX HAYKOBHX
KOHCTPYKIIill Y MPaBO3HABCTBI € TOKa3HUKOM HOTO KPU3H, aJIKe 00pa3HICTh H i71e0IIoris
CTaroTh 3ac00aMU IMi3HAHHS TUTLKH TOJlI, KOJIM HAyKOBa METOJIOJIOTISI HE MOXKE ITOSICHH-
L J
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TH paBoBi nporiecu. Ceper 0CHOBHUX Mi(iB MpaBoOBOI TEOPii JOCIITHIK HA3UBA€ TaKi
(IpOTNOHYIOYH TAKOXK 1 BIJIIOBIAHI, YaCTO AWBOBHMIKHO €KCTPEMabHI, IIJISIXHU JeMido-
JIOT13aITil ITUX KOHCTPYKIII):

— IIpO MPaBOBY JAEPKaBy;

— TIPO CYBEpEHITET;

— IIPO IPOMAISIHCHKE CYCIIiIbCTBO;

— IIpO MPaBoOCYIIS;

— IIpO MpaBa JIIOANHY;

— IIpo MpaBoBi LIHHOCTI Ta iH.

[otyxHicTh BIMBY MiiB IIpaBOBOT TE€Opii HAa CBIAOMICTH IOPHCTIB-HAYKOBIIIB He-
piaKo MOMiTHA «HE030poeHNM OKOM». Hampukian, y ropuandHiii riteparypi 3ycTpivya-
IOTBCSI HISIK HE apryMEHTOBaHI 1 He MiIKPIIUICH] KOIHUMH JI0Ka3aMU TBEPIKECHHS, 110
Konctutynis Ykpainu € 3acTapiyioro i He BiANOBiae Cy4acHid MOJTITHKO-TIPaBOBIN
curyaii [18]. Yce 6inbi Mio10Ti30BaHUMU CTAIOTh AOCIIIKEHHS IPABOBOI JIepyKaBH,
sIKa TIOCTYTIOBO TIEPETBOPIOETHCS 31 CTPYHKO1 IOPUAMYHOT KOHIICIIIIT B OBISTHHI JICTCH-
JnaMy 00pa3 3 IPETEeH31IMHU Ha YyIO0diHHICTb.

e onarM MioM IOPUIUYHOT HAYKH, SIKUI CHOTOJIHI TIOCTYTIOBO PO3BIHUYETHCS,
€ 00pa3 mpasa SIK MPOLYKTY AisSIBHOCTI JiepxaBu. JleprkaBa yocoOoe cuily, B pyKax
SIKOT 3HAXOAMTHCS MOTYKHUH IHCTPYMEHT PUMYCY — IpaBo. PyiiHyBaHHS 1IbOT0 Midy
1 OCMUCIICHHS 1/1e1 TpaBOBOTO ILTIOpaIi3My OaraTbMa CIIPUUMAETHCS K Kpax caMol
KOHCTPYKILIi Jep>KaBHOCTI, a/pKe SIKILIO JeprkaBa BTpadae CBOIO MOHOIIOMIIO Ha MPaBo,
TO BOHA BTpadae cwiy i Bmagy [19].

VYrim nosuuis B. I1. Manaxosa He mo30aBnena cynepedyHocreid. Crioyarky BiH
KOHCTATy€ MPUPOIHICTh Mi()iB ISl FOPHIUYHOI HAYKH, IIUM CaMHUM (PaKTUYHO OTO0JI0-
LIYIOYM iX CKJIaJ0BOK YAaCTHMHOIO HAyKOBOTO IOPUAWYHOIO 3HAHHS, HICJISL 9Or0 BiH
3IiCHIOE CIPOOM OOTPYHTYBaHHSI HEOOXiAHOCTI IXHBOTO PO3BIHYAHHS Ta pallioHaIi-
3arii. CKIamaeThCs TyMKa, 10 M1 BUPIMIICHHS IIi€1 TUIEMH CJIi] CIOYaTKy BU3HAYNTH,
B sIKili OpMi iCHYIOTH IPaBOBi Mi()M B IOPUINYHIN HayII.

Hacammnepen motpiOHo koHCTaryBary, o Gopma OyTTs IpaBOBUX Mi()iB B FOPHIHY-
Hill HayIli iCTOTHO BiIpi3HSAETHCA Bif (OpMHU iX iICHYBaHHS B iHIIMX OJOKaxX MpaBOBOI
peasibHOCTI. SIKIIO B 3aKOHOJABCTBI, MPABOCBIIOMOCTI, FOPHIMYHIN MPAKTHUII TOIIO Mi-
(hommoriyHMIA eTEMEHT JOCHUTh OPTaHIgHO BIUCYETHCS B IHCTUTYTH Ta KOHCTPYKIII (110
HE TUJIBKH 3yMOBJIIO€ iXHIO J1€BICTB, a i 3aKPIIUIIOE iXHI OCHOBH, 3MILTHIOE iX 3a JI0MO-
MOTOIO ipparrioHai3arii, cakpasizaiii, CHMBOJII3aIlil), TO IS FOPUANIHOI HAYKH IIe HEe-
npuiinsaTHO. Came ToMy paBoBi Mihu B FOpUANYHIH Hay1li IPEACTABIIEHI OIIOCEPEIKOBAHO,
OCKUIbKU TXHE OE3M10CEePEIHE BUPAKEHHS 30BHI JICTKO BUSBIISIETHCS 1 3a3HA€ KPUTUKH.

CyTHicTh (heHOMEHY 1pagogozo mighy K OfHi€l 13 (opM iCHYBaHHS TIpaBa J03BOJISIE
HaJaTH HOMY KaTeropiaJlbHOTO CTAaTyCy Ta BU3HAYUTH K OCOONUBHUI (heHOMEH, 110
ICHy€ Ha paIioHaJFHOMY Ta YyTTEBOMY PIBHSX IMPABOCBIIOMOCTI, BUpaXka€ IiHHICHI
a00 aHTHLIHHICHI IPaBOB1 yCTAHOBKH 1 CIIPSIMOBAHHH HA JIET1TUMALIIIO IPAaBOBUX SIBUIL,
THCTUTYTIB 1 POIIECIB.

@
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dopmyBaHH: MihostoreM y IOPUINYHIN HAYIIi € HACIIKOM TOTO, IO TPaBOBE MHC-
JICHHSI B paMKax HOro HEeKJIacH4HOI iHTepHpeTanii po3mIsIaeThCs SIK MPOLEC CMUCIIO-
YTBOPEHHSI a00 pO3yMiHHS, IO TIOETHYE Pi3HI BUAM II3HAHHS — YYTTEBE, IHTYITUBHE
i paionaneHe. Ha nymky O. I. OBunHHHMKOBA, caMe TaKHid MiAXix A0 MPaBOBOrO MHC-
JICHHS OLJIbII aJICKBAaTHO BijoOpaxae cnerudiky misHanus npasa [10]. 3 mum TBep-
JOKEHHSIM MOYKHA TIOTOJTUTHCS, ITPOTE CIIiJ MiAKPECIUTH, [0 HAaBiTh BU3HAHHS HEPaIlio-
HaJIBHUX ITiJICTaB IPABOBOTO MHUCJICHHSI, HAYKOBA IHTEpIIpETallis FOPUIMUHUX PeHOME-
HiB IIOBHHHI BiIIMOBIIaTH O3HAIl OOTPYHTOBAHOCTI.

TakuM 9MHOM, npasosa migorozema MOxe OyTH IpelCTaBleHa SIK 0COOIMBa
(dbopMa IOpUIUYHOTO 3HAHHS, IO MIPETEH/Y€E Ha HAYKOBICTH, sIKa MICTUTH Y c00l He-
KPUTHUYHY 1HTEpIIpeTaIlito mpaBoBoro Midy i 3aCHOBaHYy Ha Hill TEOPETUYHY FOPHINY-
HY KOHCTPYKIIiIO.

Ha ocHOBI 1bOTO BH3HaYeHHS MOJKHA OXapaKTEPU3yBaTh CTPYKTYPY MPaBOBOI Mi-
¢donoremu, a TakoK BU3HAYMTH ii Micue B ropuandHiid Hayui. [IpaBoBa midonorema
TTOBMHHA BKJIIOYATH B c€0C BIACHE CMHUCIIOBHH IIEHTP (TIEBHUH TTpaBOBUi Mi) 1 6e3-
MOCEPEIHBO TY IOPUINYHY TEOPETUYHY KOHCTPYKIIIO, SIKa IHTEPIPETY€EThCA uepes el
npaBoBUi Mi() un 0a3yeThCsi HA HbOMY, BUCTYIIAIOUM HOTO TIPOJOBKCHHSIM. A TOMY
€ CeHC po3mIsIIaTH Mi(hOJIOTEeMH FOPUANYHOL HAYKHU SIK META(POPH, B SIKAX ITOETHYIOTh-
cs1 OakaHe 1 AilicHe y (pyHKIIOHYBaHHI IPaBOBOI CUCTEMH.

Cti TaKoXK MiAKPECITATH, 10 TOOYI0Ba TPAaBOBUX Mi(hOJIOTEM HE € CTIPAaBOIO Tillb-
KH CbOTOAHIIIHBOTO THS: Y PAAsSHCHKIN MPaBOBif HAyLl LIMPOKO PO3MOBCIOIKCHUMHU
Oynu Taki MOHATTS, K Oyp>Kya3HHUIl MIPaBOBHH MOPSAIOK, COIiaTicCTUYHA 3aKOHHICTh
TOIIO, SIKi MaJIi SICKPAaBO BHPAXXCHE i/1e0NIOTiuHe 3a0apBieHHs. YTIM igeoorizallis
IOPUIINYHOI HayKH BifOyBaeThest 1 cboroani. Tak, KO. M. O60poToB, BUKOPUCTOBYIOUH
KOHIIETIIIIFO amnoJjorii mpaBa, CTBEPIIKYE, M0 «3arpo3aMH IS aIloJIorii mpaBa B cydac-
HOMY CYCIJIbCTBI CTAKOTh Ti CIIOCOOW PO3BUTKY MPABOBUX CHUCTEM, SIKi JOHETaBHA
CKJIaJIaJTK caM 3MICT Ii€] amoJori3ariii, — parioHam3aIis Ta MioJorizaris mpaBoBoi
cepu. 3po3ymino, 110 IPaBo HE MOXKE 00IMTHCS K 6€3 OHOTO, TaK i Oe3 qpyroro. Ale
Ha MPUKJIIAJIi IPABOBOTO PO3BUTKY YKpaiHU MOXKHA IIOMITUTH NPOSIBU KX 3arpo3. O0-
paHa B YKpaiHi cTpareris mpaBOBOi MOJITHKH HA Bce3arajbHe BUKOPUCTAHHS 3aKOHO-
JaB4oro mpasa Ta kopau(ikamii, y moeaHanHi 3 MiaMu Ipo HApOAOBIALs, IPABOBY
JeprKaBy, IPSAMY JIiF0 3aKOHY Ta HU3KOIO 1HIITNX, BKE TIPH3BeTIa 10 IMaIiHHS PiBHS JIeTi-
TUMHOCTI IpaBoBoi cucteMu. J{o TOro xk JerkoBaxkHe crapieHHs B 3MI 1 momituui 10
TaKoro )yHJIAMEHTAIBHOTO aKkTa, sk KoHcTutyiis Ykpaiau, 1o CyTi, MiJIBEJIO COIiyM
JI0 aHTUKOHCTHUTYIIIITHOTO eMottiitHoMy cTany» [20]. Ll gymKa 103BOIISIE OLIHUTH BIUTUB
17IeONIOTTYHUX KOHCTPYKIIH HE TUIBKH Ha FOPUCTIPYCHLIIIO B IIIJIOMY, a i Ha FOpUIUIHY
HayKy.

BaxxnuBoto € i iHIIa B1acTUBiCTh Mi(ooreM — iXHs [iHHICHA CHPSIMOBAHICTb.
BBaxxaeTncs, M0 MIHAICHUHN MAX1A 70 MpaBa caM Mo co0i MOXKJIUBHNA y HAYKOBOMY
IOPUINYHOMY TUCKYpCi. YHACTIIOK I[bOTO TOCTAa€ MUTAHHS, € caMe MPOJIsirae Mexa
MK BUKOPHCTAHHSM IIIHHICHOTO IIJIXOY J0 TpaBa i moOya0BO Mi(OIOreM.

°
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3a morikoro A. A. Ko3moBCEKOTO, MMPaBO MOXE MICTHTH HE TiJIbKH IIIHHOCTI, a i
AHTHIIHHOCTI. OCOOJIMBO YITKO 1€ MPOSIBISETHCS B TAKUX BHITAJKAX:

— NPUUAHSATTS HENPABOBUX 3aKOHIB, HOPMATWBHUX aKTIB, IO CyIlepeyarh npaBaM
JIIOIUHU;

— CBIJIOME HEBUKOPHCTAHHS YHHHOIO BJIAJIO0 Mpasa JUlsl peaizaliil cripaBeiiu-
BOCTI;

— OIUPAHHS Ha MPUHIIMITY CTA0LIBHOCTI Ta aBTOPUTETY 3aKOHY, 1[0 TIEPEIIKOKAE
301HCHEHHIO HEOOXIHUX 3MIH;

— HAQJIMILIKOBE PETYIIOBAHHS COLIaIIbHUX BiIIHOCHH, SIKE MIKOJUTH COLIaIbHOMY
po3BuTKy [21].

Ha nymxy 0. M. Ob6oporoBa, Taki aHTHLIIHHICHI (hopMH HECBOOOIM Ta CBAaBIILIS
MOCTAIOTh K CyTHOCTI Kareropii Henpasa. Hempaso — 11e mpaBoBe BTiJIeHHs] HECBOOO/IH,
OB’ s13aHE 3 BUKOPUCTAHHSIM aKTyali30BaHOI BOJI AJISt OCSTHEHHS iHAWBITyaTbHIX Ta
3arajJpHOCOLIaNbHUX 1iNiel. HempaBo HeMuHyYe 1eMOHCTPY€e 0OMEKEHHsI CBOOOIU Ta
CBOIO JAJICKICTh BiJ BCE3arajabHOI BOJII Ta BCe3arajabHOTO Mpasa [8].

Le cBimuuTh mpo Te, 1mo npaBoBa MihororeMa OMUHAE YBarok Ta BiJIXOAWUTH BiJl
MUTaHHS IEPBICHOT OLIIHKH IpaBa. A OTKe, MOXKHA CTBEPIKYBATH, 1110 OCHOBOIO ITPABO-
Boi MipormoremMn Moke OyTH HE TUIBKH IIPaBOBA IIHHICTh, & i MIPOTHIIC)KHA T aHTH-
LIHHICTH SIK IEBHA CMHCIIOBA KOHCTPYKIIiS, IO JIEKHUTh 38 MEKAMH CyCITIIBHOTO YsiB-
JICHHS TIPO TIPaBOMIipHE 1 HEMPaBOMipHE, TOMYCTHUME 1 HEIOIYCTHME Ta CYyTHICHO OKpec-
JIOETBCA KaTeropiero Hempasa. SICKpaBUM HPUKIAAOM Takoi IpaBoBoi MidomoremMu
€ TEOpPETUYHI OOTPYHTYBaHHA PIIIEHb Y TOTATITAPHUX AeprkaBax (Hampukian, HiopH-
Oep3bKi 3aKOHU B HAIUCTChKiK HiMeuuwnHi), mpu sIKMX BiAOyBa€ThCS CBiloMa YU HECBi-
JIOMa TiIMiHa [IHHOCTI aHTHIIHHICTIO. [HaKIIe Ka)KyuH, paJuKajIbHE TPOTUCTABICHHS
HECYMICHHX KOHIIETITIB pa3oM i3 iXHiIM MapaloKCaTbHUM ITOE€HAHHIM € OHIEI0 3 O3HAK
MigonoreM. [IpaBoBi Mihu BHYTPILIHEO CyNIepewINBi, @ TOMY IPaBOBi Mi(OIOreMHu BU-
KOPUCTOBYIOTHCS TS TOTO, MO0 MPHXOBATH ITFO CYIIEPEWINBICTE, JIOTIYHO ii 0OTPYHTY-
Bary a00 HABITh BU3HATH XapaKTEPHOIO PHCOIO TOTO UM iHIIOTO FOPUIMYHOTO SBUIIA.

llle omHa mommpeHa mpaBoBa MidooreMa — MpaBoBa JepkKaBa — € CKIAICHOIO
Mi(hoJIOTeMOI0, IO BKITIOYAE JEKLTbKa MipOIOTeM HIKIOTO TIOPSIIIKY: Oe3aIbTepHATHB-
HOCTi OyTTS FPOMaSTHCHKOTO CYCITIIBCTBA Y MPABOBiH eprKaBi, BEPXOBEHCTBA IIPaBa,
MOKITUBOCTI [Tii mpaBa 03 JIepKaBHOTO MPUMYCY, IO THAHHS TIpodecionaniamy i Jie-
MOKpaTHU3My B I€P’KaBHOMY YIIPaBJIiHHI Ta iH.

Jy>xe gacTo no0y/I0Ba MpaBoBHX Mi(osoreM 3yMOBJIEHA IIPUBHECEHHSM Y TIPABOBY
HayKy HOBHX ifieif, 1o 000B’s3K0BO Befie 10 Midoorizamii ado ¥ derummaarii, a e
Oe3nocepeIHbO OB S3aHO 31 CIOCOOOM OLIIHKH TPaBOBOI peaibHOCTI Ta 0aXKaHoTOo
mpaBa. XpecToMaTiiHUM MPHUKIIAJI0M TaKOTO MiAX0Ay € Midosorema €BporerichKoro
MIPaBOBOTO MOPSAKY / €BPONEHCHKOTO MPABOBOTO MPOCTOPY [22], sika ChOTONHI BCE
OLTBIIIOI0 MIPOIO CTAa€ KITFOYOBOIO METa(OPOIO B CIIpaBi MpoOIaralan iHTeTpallii B €B-
poreiicbke ciBTOBapUCTBO. Y Wil Midosioremi sickpaBo BUSBISIETHCA 11 OCHOBHA O3Ha-
Ka: abCOJTIOTH3allis OJIHIET IIIHHOCTI BEZIE /10 3HEIIHEHHS BCIX 11 pi3HOBUIB. Hanpukias,
@
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SIKIIIO Mi()OITOTI3y€THCS €BPOTIEHCHKHI TPABOBHUH TTOPSIOK, TO OY/Ib-SIKHUH 1HIINAH MTPaBO-
BUH MOPSAOK CIPUAMAETHCS SIK HEMPUUHATHUH 1 HewinHui. Tak, y nibepanbHo opieH-
TOBAHIN IOPUINIHIN HAyTl OyIb-SIKHI IPaBOMIOPSIOK, IO BUOYIOBYETHCS HA BiAMIHHIX
BiJl BUPOOJIEHUX €BPONEHUCHKOIO IOPUCIIPYACHLIEIO 3acaiax, MOCTaE SKIIO HE B Hera-
TUBHOMY CBITJI SIK TOTaJiTapHU ab0 peririiHo-QyHIaMeHTaTICTChKHA, TO IIOHAN-
MEHIIIE K HEJIOCKOHAJIHMH 1 MEHIII PO3BHHEHUH.

Ane noOynoBa nmpaBoBHUX Mi(hoJoreM BiI0OyBa€ThCsI HE TINBKH 32 PUHLIUIIOM TPO-
THUCTABJICHHS IIHHOCTI 1 aHTUIIIHHOCTI. L{e ume oquH i3 MOKIUBUX MUIAXIB 1X Gop-
MyBaHHS, SIKHH HE BUKJIIOYAE 1HIII, Hapukiaaa cuMBoiiunuil nusix. B. I1. Manaxos
XapakTepu3y€e HOro 3MiCT TAKMM YMHOM: CIIOYATKY BUJINME HAIUISETHCS 3HAYCHHSM
1 CHMBOITI3y€EThCS, a MOTIM 1€ CHMBOJII30BaHE ITOBEPTAETHCA SIK IPUXOBAHE 3HAYCHHS
SIBUILA, BTUICHHS HOTO CeHCy. TaKMM YMHOM, MK TIOYaTKOBUM 1 CUMBOJII30BaHUM SIBH-
IIIAMH TIPOSIBIISIETHCS 3B’ 30K, Y IKOMY HACIIJIOK CTa€ MPUYMHOIO, a TPHYNHA — HACIi-
KoM [6]. 3aranpHa iJies OpOro MiAX0My HOCUTH MpocTa: MidosroremMa GopMyeThCs
MUTSIXOM ITAMIHN 3MICTY TIOHSATTSI HOTO CHMBOJIOM.

Came CHMBOJIIYHUM LIJISIXOM (OPMYETHCSI, HapUKIal, Midonorema npo npasa
monuad. be3 cymHiBY, npaBa JIIOIUHM € HEBiJl'€eMHUM €JIEMEHTOM CY4acHOTO MpaBo-
BOTO HTTS, BOHU 0arato B 4OMy BU3HAYAIOTh TOH BHUIJIS ITPABOBOI PEATbHOCTI, IKUN
BiJIMIOBi/Tae cydacHii enoci. Hemapma cyyacHe npaBo 4acTo HMEHYHOTh IPABOM IpaB
JIFOIVMHMY, 1HOJI CITIOCTEPITaeThes TIOBHE OTOTOKHEHHSI TIpaBa i mpas JoauHu: «IIpaBo
[...] 1 € mpaBa irOAMHY, SIKi ICHYIOTH Y 3B’S3KY 3 IPAaBOBUMH BiJHOCHHAMH, HOpMaMu
MpaBa, 3 MPAaBOBUMH TEKCTaMU Cy0’ €KTIB MpaBa, CyCIIIbCTRA 1 Aepxasu» [11].

OpHaK 3 TOYKH 30py YSBJICHB ITPO HAYKOBE 3HAHHS 0ararto IMOJIOKEHb Teopii mpaB
JIFOIMHU € Mi()OJIOTI30BaHUMH, 30KpeMa, BOHU HE BIJIIIOBIIAIOTh TaKiil 03HAIll HAyKO-
BOTO 3HaHHS, K PAIiOHANBHICTE. SIK y>ke 3a3Hauanoch, I/l parioHaJbHICTIO HAyKOBO-
TO 3HAHHS PO3YMIETHCS HOTO JIOTiYHA OOIPYHTOBAHICTh, @ TAKOXK 3B’ SI30K OTHHUX TPYI
3HaHHA 3 iHMUMH. 110 cTOCY€eThCS TIpaB JIFOIUHH, IISI paIliOHATBHICTh YACTO 3aMiHEHA
racjiaMy Ta iJe0J0ri30BaHUMH KOHCTpPYKUisiMU. Hampukian, came clI0BO «IIpaBo»
B KOHTEKCTI ITPaB JIFOJMHH 3aCTOCOBYEThCSI Y 3HAUEHHI, 110 HE BIAMOBIIA€ HOT0 3MiCTY,
aJpKe cy0’€KTHBHE MPaBO B CyYaCHIH JIiTeparypi po3mIsgacThCs K Mipa MOXKIIUBO] TO-
BE/IIHKU 0CO0M. AJie BapTO 3pOOUTH 3aCTEPEKEHHS, 1[0 KATETOPisi MOYKJIMBOTO BUXOJIUTh
3a MEX1 HOPMAaTHBHHUX CHCTEM, SIKOIO € TIPaBO, OCKITBLKH TIepeOyBa€ y TUIOIIHHI BiTallb-
HUX (2JeTUYHUX) MoJesiei OyTTs. Y JIOAMHU MOXKe iCHYBaTH MOKJIMBICTH OrpadyBa-
TH OaHK, alie y Hel, OYeBUIHO, HEMA€e TaKoro mpasa. [loHa [ Te aHTHITOIOM MOXKIIHBOT
MTOBEJIIHKY € HEMO>KJIMBA TIOBEIHKA, a 30BCIM HE HaJIe)KHA MOBEJiHKA, KA TPAIUIIHHO
OB’ I3y €ThCS 3 IOPUANIHUM 000B’s13KoM. Ha Halry TyMKy, KOpeKTHiIlle TOBOPUTH PO
Te, 10 Cy0’€KTUBHE TPaBO — IIe Mipa JIETiTUMI30BaHOi MTOBEIIHKHA OCOOM.

He3anexHo Bix BUKOPUCTAHOTO CJIOBA (Mipa 103BOJICHOT IOBEAIHKHU, Mipa JIeTiTH-
Mi30BaHOI MOBEAIHKH, Mipa MOXKJIBOT TTOBEIIHKH TOIIO) 3QTUIIAETHCS BIIKPUTUM
MUTAHHS BiAMOBIAHOCTI MOHSTTS MpPaB JIIOJUHN KaTeropiaJbHOMY arapary 3arajbHo-
TEOPETUYHOT IOPHUCIIPYACHIIIT, aJPKe TIOHSATTS Cy0’ €KTUBHOTO IMpaBa BUSIBISETHCS HE-
L ]
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MIPUIATHAM JJTS TIPaB JTFOAWHU, OCKLUTBKA 3MICTOBHO BOHU HECYMiCHI. SIKIIIO cy0’ €eKTHBHE
MpaBo — I1€ Mipa J03BOJICHOT MOBEAIHKH, TO BOHO CIIOYATKY Tiependadae NeBHe CaHKIIi-
OHYBaHHA, II Mipa KIMOCH JIO3BOJIIETHCSI, 1110 B KOPEHI CYNEepPEeYNTh CydacHNM YSBJICH-
HSIM PO Te, 110 MpaBa JIIOAWHU HIKUM HE BCTAHOBIIOIOTHCS, a BUCTYNAIOTh MPOSBOM
JIONICHKOT TIPUPO/IH, TOMY BOHU M Ha3MBAIOTHCS NMPUPOTHUMHU. OTHAK ITUM TIpodiiemMa
He 00MexyeTbes. SIKIo cy0’€eKTHBHE MPaBO PO3TIAIATH SK Mipy MOBEIIHKH, TO BH-
SIBIISIETHCS, IO TpaBa JIOJUHH iCHYIOTH 11032 MOBEIIHKOI0, OCKIJIBKH TaKi IPUPOIHi
TIpaBa JIONWHU, K TIPABO HA JKHUTTS, BIACHICTh, CBOOOMY BipOCIIOBITaHHS Ta iHIII, HE
MOYKHA TIOB’5I3aTH 3 MIOBEIHKOIO.

Taxum 4MHOM, TEPMIHOJIOTIYHUH anapar, OB’ I3aHUH 3 KaTeropiero cy0’ eKTUBHOTO
MpaBa, BUSBISIETHCS HETPUIATHUM JUTS TipaB JTroauHM. [IpaBa moanHaM iHOAI BUBOIATH
3a MEXi Cy0’€KTHBHUX IIpaB, OKPECITIOI0YHN IX TPOCTOPOM CBOOOIH JTIOAUHU. 3a BU-
cioBom O. A. JlykanieBoi, «rpapa JIFOJIMHY — [1¢ HAWOUIBII 3prMa JIepIKaBHO-TIPABOBA
(hopma 00’ ekTUBALll KOHKPETHO-ICTOPUYHUX CTYIICHIB CBOOOAM» [23]. TyT BiiOyBa€eTh-
csl mepexij Bij i71ei cy0’ eKTHMBHOTO ITpaBa 0 e CBoOOIM pH 3’ sCyBaHHI 3MICTY MpaB
monuau. Came Ha IIbOMY eTarli Bifi0yBa€eThCs ImiIMiHA i/1e1 CHMBOJIOM: TIpaBa JIFOJIMHH
CTal0Th CBOOOI0I0, a CBOOOIA — IIpaBaMU JIFOMWHH, X04a 3MICTOBHO II€ 30BCIM pi3HI
TIOHSATTS, IO JIEXKATh Y Pi3HUX IDIOMINHAX 3HAHHS. [/1es mpaBa 1moB’s13aHa 3 11e€10 CBO-
0omu, a izest cB00O/ M, Y CBOKO Yepry, MOB’s3aHa 3 1/I€€I0 MpaB JIIOANUHHY, 5K IIe Tepe-
KOHJIUBO ToKa3ye, Hanpukial, B. C. Hepcecsni [24]. OnHak 1ie He O3HA4aE, 110 171es
[IpaB JIOAWHU 0Ee3M0CEPEAHBO MOXKE OTOTOXKHIOBATHUCS 3 171E€10 MIPaBa SIK TaKoro.

BUCHOBKH

[TizcymoByroum Bce BHIIe3a3HaYCHE, aBTOPOM cPOPMOBaHi Taki BUCHOBKH. X04a Ipa-
BOBi Mi(hu Ta mpaBoBi MiposoreMu He BOJIOAIIOTH yciMa O3HAKaMU HayKOBOTO 3HAHHS,
a OT’Ke, Cylepedarhb paioHaJIbHOMY Ta OOIPYHTOBAHOMY PO3BHUTKY IOPUAMYHOIO 3HAHHS
Ta HE MMOBHUHHI OyTH CKJIAJOBOIO IOPUIUTHOI HAYKH, IXHS TMPUCYTHICTH Y IOPUINIHIN
HayIli OueBHHA Ta He3arepeyHa. A TOMy CydacHii IOpUCTIPYAEHIIT CIIi] BITMOBHTHCS
BiJl pO3DIISIAY FOPUANYHOI HAYKH SIK BUHSTKOBO pamioHanbHOil chepu. [IpuHnumnoBum
€ PO3IVIsII HAyKOBOTO 3HAHHS SIK MPAarHEHHs 10 MOUIYKY 3aKOHOMIPHOCTEH 1 3aKOHIB
HaBKOJIMILIHBOT peasbHOCTI, HABITh KOJH ii 0TOUY€E CBIT Mi()OJIOT130BaHUX KOHCTPYKILIH,
JaJIeKUX BiJl KPUTEPiiB HAYKOBOTO 3HAHHs. Bynb-sike 3HaHHS MOBMHHO Iependadaru
3HaHHSI [IPO cebe camoro.

OCKITBKY IOPUCTIPYACHITISI € HAWIIUPIITAM TIOHSATTSM, IO OXOIUTIOE IOPUINIHE
3HAHHS, IOPUANYHY HAyKy, IOPHIMYHY MPAKTUKY Ta IOPUAMYHY OCBITY, HOLIbHILIE
TOBOPHTH NPO MidosioreMu came opucnpyaeHilii. [cHyBanHs npaBoBux Mi(iB Ta Mi-
(donorem B 1OpUCIIPYICHIII, ale 3a MeXaMH IOPUIANYHOT HAYKH, € BUIIPABJAHUM Ta
BifoOpaskae OaraTorpaHHIiCTh IOPHIUYHOTO 3HaHHS. HaBiTh KO MpaBoBHid Mid 1 He
BOJIOJTi€ BCIMa HEOOX1THIMH BIIACTHBOCTSMHU HAYKOBOTO 3HAHHS, ITIJIKOM MOXKE iCHYBa-
TH HayKOBE 3HAHHS MPO caM MPaBOBUH MiQ, a TOMY 3aBIaHHS 3arajbHOTEOPETHYHOT
FOpUCTIpyAeHIIii Ta ¢imocodii mpaBa mosArae B TOMY, 100 pallioHaTi3yBaTH MOIi0HE
@
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3HAHHS [IPO IPABO Ta NEPEBECTH HOTr'0 B IUIOLIMHY BUKOPUCTAHHS HAYKOBOTO METOLY.
Le 103BOIUTH BUHTH 32 ME3Ki HAyKOBOI pallioHAILHOCTI Ta 3aJ1y4aTy A0 JIOTIYHOTO MOJIs
mupiy cepy 3HaHb PO NPaBO Ta AEPKaBY.
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Tersna [puropiena Momina

Kageapa xpuminasvrozo npoyecy ma opzarisayii 40cy406020 caigcmsa
Xapkiscokuli HAUioHaAbHULL YHiBepCUMEM BHYMPILUMIX CNPas
Xapxis, Yxkpaina

OCOBHCTE 30bOB’A3AHHA:
MPOUECYAABHA XAPAKTEPHUCTHUKA
TA TIPAKTHKA 3ACTOCYBAHHA

AHoOTaMisA. ¥ pobomi docnidceno npoyecyanvHy cymHicnms 0cobUcmoeo 30008 A3aHHA K 3d-
NOOINCHO20 3aX00Y MA BUZHAYEHO OCOOAUBOCMI U020 3ACMOCY8ANHSA NIO YAC KPUMIHANLHO2O
Nnpo6adHceHHs. Yrazano, wo ye Hatdinbw M’ aKuil 3 nepeddoavenux Kpuminanvuum npoyecyano-
HUM KoOeKkcom YKpainu 3anodisjcnux 3axo0ie, npoyecyaibHa cymHicmy K020 Noaeac y no-
KIAOCHHI HA NiO03PI08AH020 (008UHYBAUEHO20) NEGHUX 0008 SI3KIE, BUSHAUCHUX CIOHUUM CYOOelo,
cyoom. Yemanosneno, wo ocoducmomy 30008 A3ann10, AK U THUUM 3ANO0OIHCHUM 3AX00AM,
npumamanHi maxi 03Haxu, AK nPpUMycogicmes ma npesenmusHicms. Agmop esasxcac, wjo neoo-
XIOHicmo 3acmocy8ants nio 4ac KpUMIHATLHO20 NPOBAOdICceHHs npakmuky €6poneticbkozo cyoy
3 npas IOUHU, 1 30Kpema 1020 BUCHOBKIE, W0 Micmsambcsly piutenHi no cnpagi « Komit npomu
Ykpainuy, ceiouums npo nompedy nepeanady 3aKOH00A8UUX NOTOHCEH CINOCOBHO MONCIUBOC-
mi OCKapaIceHHs Nio Yac 00Cy008020 PO3CHIOYE8AHHS 3AN0OINCHUX 3aX0016, Y MOMY YUCT HAUOLIbLU
M’AK020. Y 36 513Ky 3 YUM 3aNPONOHOBAHO 8HeCTU 3MIHU 00 YuHHOo20 Kpuminanvrozo npoyecy-
anvHo2o Kkooekcy Yxpainu ma nepeddoauumu MOJICIUBICING ANEIAYIUHO20 OCKAPICEHHS Ni0 Hac
00€Y008020 pO3CNIOYBAHHS 3ACMOCYBAHHS 8CIX 3AN0OINCHUX 3AX0018.

KurouoBi cjioBa: KpuMiHAIBHE MTPOBAKCHHSI, 3aTI001KHI 3aX0/TH, allelsAIiiHEe OCKapKCHHS,
npaxruka €CITIL

Tarbsina [puroppesna Momuna

Kageapa yzonosrozo npoyecca u opzanusayuu gocyaebrozo caegcmsust
Xapobkosckuii HAUUOHAALHBLI YHUBEPCUMEM BHYMPEHHUX e
Xaporos, Yxpauna

ANYHOE OBA3ATEAbCTBO:
IMPOUECCYAABHASA XAPAKTEPHCTHKA
N ITPAKTHKA INIPUMEHEHUA

AHHOTAIMA. B pabome ucciedosana npoyeccyaivbhas CyuHoOCms Makol Mepvl npeceyerus,
KaK TuyHoe 00513ameibCmeo, U OnpeoeieHvl 0COOCHHOCMU €20 NPUMEHEHUS 8 X00e Y2Ol08HO20
npouzeo0cmed. Yxkasawo, umo 3mo Hauboniee MieKas u3 npedyCMOmMpeHHbIX Y201068HbIM NPO-
YecCyanbHbLM KOOEKCOM YKpauHvl Mep npeceuenus, npoyeccyaibHas CYUHOCb KOMOpPOlL 3d-
KIIO4Uaemcsi 8 803/10M4CeHUU HA N0003pedaemoco (008UHAeMO020) HEKOMOPbLIX 00A3aHHOCTmEl,
OnpeoeneHHbIX C1e0CMEeHHbIM CYObell, CYOOM. YCmano8IeHo, Ymo TUYHOMY 0053amenbcmay,
KaK u Opy2um npeooxpanHumenbHbiM Mepam, NPUCyuy maxkue npu3HaKy, Kax npuHyoOumenbHOCHb
U npesenmueHOCmy. AGmop cuumaem, Ymo HeoOX0OUMOCHb NPUMEHEHUSL 8 X00e Y20I06HO20
npousgodcmea npakmuxu Eeponetickozo cyoa no npasam 4enogexd, u 8 YaCmHOCMU €20 Gbl-
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680008, codepxcawuxcs 6 peutenuu no oeny «Komuii npomus Yxpaunvi», ceudemenvcmeyem
0 HEOOXOOUMOCU NEPECMOMPA 3aAKOHOOAMENbHBIX NOJONCEHUL O BOZMONCHOCIU 00ICANOBAHIUSL
80 8peMsi 00CYOebHO20 PACCied08anUsl Mep NpeceyeHus, 6 Mom Yucie Haubonee maekoul. B ces-
3U € IMUM NPedLazaemcs 6HeCmu USMeHeHUs 8 0elicmEYIouuil Y20108HbIIL NPOYeccyaibHblll
KoOeKc Yrpaunwvl u npedycmompentv 603MONCHOCIb ANESLIAYUOHHO2O 0OACATOBAHUSL 60 BPEMSL
00Cy0edH020 pacciedo8anus NPUMEHEHUs 6CeX Mep NPEceyetusl.

KroueBble cj10Ba: yrojoBHOE IPOU3BOACTBO, MEPHI MPEJOCTOPOKHOCTH, ANEISLIHOHHOE
oOxanoBanue, mpaktuka ECITY.

Tetiana H. Fomina

Department of Criminal Procedure and Organization Pre-trial Investigation
Kharkiv National University of Internal Affairs
Kharkiv, Ukraine

PERSONAL OBLIGATION:
PROCEDURAL CHARACTERISTICS
AND PRACTICE OF APPLICATION

Abstract. The author of the article has researched the procedural nature of such a preventive
measure as a personal obligation and has specified the peculiarities of its application during
the criminal proceedings. It has been indicated that this is the most mild preventive measures
provided by the Criminal Procedural Code of Ukraine, which procedural essence is to impose
on a suspect, accused of certain duties determined by an investigating judge, court. Personal
obligation, as well as other preventive measures, have such features as coercion and prevention.
It has been emphasized that the necessity of applying the practice of the ECHR during the
criminal proceedings, and in particular its conclusions, contained in the decision on the case
of «Koty v. Ukrainey, indicate on the need to revise the legislative provisions regarding the
possibility of appeal in the pre-trial investigation of preventive measures, including the most
mild. In this regard, the author has suggested to amend the current Criminal Procedural Code
of Ukraine and provide the possibility to appeal the usage of all preventive measures during the
pre-trial investigation.

Keywords: criminal proceedings, preventive measures, appeal, ECHR practice.

BCTYIIL

JocmimpkeHHsT iHCTUTYTY 3al001KHIX 3aXOiB 3aBK/IU MTPUBEPTAIO YBary BYCHHX Ta
MPaKTHKIB. [HTEpec /10 1[bOr0 MUTAHHS 0COOIMBO MOCWIMBCS 13 MPUHHATTAM y 2012 p.
KpuminangpHOTO MporecyanpHOTO Koztekey Ykpainu (mani — KIIK Vkpainm). [ e He
BUIAJIKOBO, OCKIJIbKH 3aKOHO/IaBLIEM BHECEHO CYTT€EBI 3MiHH B pETJIaMEHTAIIII0 TaHOTO
MIPaBOBOTO IHCTHUTYTY, Ha SKi 3BEpTAH yBary Taki BueHi, sk 0. M. I'pomeBwii,
O. I'. uno [1], B. O. IMonemntomixo [2, c. 6] Ta iH.

Yunnnii KITK Vkpaiau nependavae psj 3ano01KHUX 3aX0/iB, SIKI BPAXOBYIOTh
TSOKKICTh BUMHEHOTO KPUMIHAIILHOTO MTPABOMIOPYIIEHHS, 0CO0Y ITiI03pIOBaHOTO, OOBH-
HYBa4€HOT'0 Ta iHII 00CTaBUHH, i 00paTH AOUIIBHUIA 3amo0iKHMiA 3axig. TooTo 3a-
KpiIUIeHa B 3aKOHI CHCTeMa 3armoOiKHAX 3aXOIliB JO3BOJISIE 1HAMBITyali3yBaTH iX 3a-
L ]
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CTOCYBAaHHSA 3 ypaxyBaHHIM pi3HHX 00cTaBuH. HasBHICTH Takoi cuctemu 3abe3mneqye
MOJKJIMBICTh CUTYaTHBHOTO ITiJIXO/Ty JIO iX 3aCTOCYBaHHS Y MPAKTHUILI 31ICHEHHS KPH-
MIHAJIEHOTO TIPOBAKCHHS.

Ocobucre 3000B’s13aHHS 3aiiMae MepIIe MicLe B MEPENiKy 3a00DKHUX 3aX0/iB Bi-
OBIJTHO J10 3MicTy mosioxkeHsb ¢T. 176 KIIK Ykpainu. Lle cBiuuTh mpo Te, 1o 3aKoHo 1a-
BEIlb PO3IVIAIAE JAHUH BHJI 3aII001KHOTO 3aXO/y SIK OCHOBHUIA, SIKUI TIOBHHEH 3aCTOCO-
BYBAaTHCh, KOJIM HEMa€ HEOOX1IHOCTI 0Oupary OUIbII CyBOpi 3armo0ixHi 3axonu [3].

BuxopucranHs 3amo0iKHOTO 3aX0y Y KPUMIHAIEHOMY MPOIECYaTbHOMY 3aKOHO-
JIABCTBI YKpaiHHu Ma€e CBOIO icTopiro. DakTHYHO 0COOUCTE 3000B’3aHHSI 3aIIPOBAHKEHO
qume y 2012 p. 3 mpuitastTsam unaHoro KIIK Yipainum. [Ipote npu cucremHomy aHamizi
3aKOHOJIABYMX TOJIOKEHb PI3HUX YaciB MOKHA 3PO3YMITH, 1110 0COOMCTE 3000B’ sI3aHHS
IO CYTi € «MOJICPHI30BaHOIO BEPCIEIO» MIANMMCKU MPOo HEBUI3A. ToMy, po3misaarodn ic-
TOPUYHI aCTIeKTH HOTO 3alpOBaDKEHHS, CIIiJ YKa3aTH, IO ITiIHCKa PO HEBHI3 5K
MOYATKOBHUH BapiaHT 0coOHucTOro 30008’ s13aHHs Oyna nepenbdayena me y CraryTi KpuMi-
HajgpHOTO cymoumHcTBa 1864 p. 30kpeMa, cT. 416 CraryTy BH3HAYalIa OMHHUM i3 3aro-
ODKHUX 3aXO0/1iB — MIPU3YNMHEHHS BUy Ha MPOKUBAaHHS a00 OTPUMAaHHS MiJUCKH PO
SIBKY JIO CJIJICTBA, IIPHY [IbOMY HE 3aJIUIIAI0YH MICIIe TPOXKUBAHHS. Y PaJSTHCHKHI Mepiojt
CTaHOBIICHHSI KPUMIHAJIEHOTO ITPOIECYaIbHOTO 3aKOHOABCTBA y CHCTEMI 3alI001KHIX
3axOJIiB Ii/IIKHCKa PO HEBUT3]1 OyJIa BU3HAYCHA HAMOUIBIIT M’ sikiM 3axooM (cT. 122 KITK
YCPP 1922 p., c1. 142 KIIK YCPP 1927 p., ct. 149 KIIK YPCP 1960 p.). Y 3B’s13Ky 3 THM
BUIPABIAHUM € MTOCHJIAHHS JICSIKUX aBTOPIB Ha Te, 10 ocoOucTe 3000B’s13aHHS € Ha-
crpaB/i MOM(iKOBAHOIO MiIMHUCKOIO TIpo HeBHi3[ [4, c. 124]. Sk cripaBeayTMuBO HArOI0-
mye B. O. [lomenromko, 3a CBOEIO CYTTIO Ta CTYIIEHEM OOMEXKEHHS IpaB 0COOM BOHU
MaroTh 0araro CIiJIbHOTO, TPOTE 0COOUCTE 30008’ sI3aHHS, HA BIIIMIHY B1JI ITiIIKCKU PO
HEBHI3/, Iepeadavac OiTbIne BapiaHTIB 3aCTOCYBaHHS OOMEKEHb, SIKi IIepeNniyeHo B cT. 194
KIIK VYkpainu. 3a3HadueHa 00CTaBUHA CIIPHSIE TOMY, 1110 0COOUCTE 3000B’I3aHHS € OUTBIII
TIPOTPECUBHIM 3aITO01KHUM 3aX01IOM [2, ¢. 4—6]. Ha meBHIX 0COOIMMBOCTIX 0COOUCTOTO
3000B’s13aHHSI, 110 BIAPI3HAIOTH AaHUN BUI 3a001KHOTO 3aX0Ay BiJl HiAMHMCKH PO He-
BUi3M, Haronomrye # I. I. Tomy0 [5, c. 6].

Crip 3ayBaKWTH, 11O JIaHI BUJIH 3aMO0KHUX 3aXO0J[IB X04a Ha MEPIIUNA TOTIIST
Il MalOTh CX0XY CYTHICTh, IPOTE M BJIACTHBI i CBOT 0COOMUBOCTI. 30KpeMa, MiImHucKa
TIpO HEBHI3[I IMOJIATaja y BiliOpaHHi Bif MMiI03PIOBAHOTO 00 OOBHHYBAYECHOTO TTHCHMO-
BOTro 3000B’s13aHHS HE BiJUTy4aTUCs 13 3apeeCTPOBAHOTO MICISl IPOXKUBAHHS YH IIEpe-
OyBaHHS 200 3 MICII THMYACOBOTO 3HAXO/KEHHS 0e3 03Boiy ciimgoro (4. 1 ct. 151
KIIK VYkpaiau 1960 p.). Pazom 3 TUM HisIKUX iHITUX 0OMEXeHb JUIsl 0Ci0, 1o Aanu
IIIUCKY PO HEBUI3]1, 3aKOHOM He 0YyJ10 BCTaHOBJICHO. HaTtoMicTh, BIIOBIIHO /10 I10-
nokenb ynHHOTO KIIK YKpainw, mig gac 3actocyBaHHS 0COOMCTOTO 3000B’sI3aHHA
MOXYTbh MTOKJIAAATHCh # iHII 000B’s13kH, mepeadaueni 4. 5 ct. 194 KIIK Vkpainu [3].

[IpoanamizyBaBmm 3a3Ha4eHE BUITIE, aBTOP TTOCTABUB cO01 32 METY JOCTITUTH TIpOIIe-
CyallbHy CYTHICTB TaKOTO 3aro01>KHOTO 3aXO0/Ty, SIK 0COOHMCTE 3000B’s13aHHs, Ta BU3HAYUTH
0COOJIMBOCTI HOTO 3aCTOCYBAHHSI i Yac 3/1iHCHEHHSI KPUMIHAIILHOTO POBA PKCHHSI.

@
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1. MATEPIAJIM TA METOIU

JJis teTalibHOTO BUBYSHHS PABOBOT CYTHOCTI 0COOMCTOr0 3000B’SI3aHHS SIK HAHO1IbIII
M’SIKOTO 3aIt001KHOTO 3aX0ly aBTOPOM OYJIM BUKOPHCTaHI 3araJbHOHAYKOBI METOIU
nociimpkeHHs. /s BUBYCHHS TeHE3UCY JTAHOTO BUJIY 3a001KHOTO 3aX0]1y 3aCTOCOBY-
BaBCsl ICTOPUKO-TIPABOBUN METOJI. 3a JIOTIOMOTOI0 METOJY FOPHINYHOTO aHANi3y PO3-
KpPHUTO CYTHICTh OCOOMCTOTO 3000B’sI3aHHA, yKa3aHO Ha TaKi HOT0 O3HAKH, SIK TIPUMY-
COBICTb Ta NPEBEHTUBHICTh. CTATUCTUYHHI METOJI BUKOPUCTAHO JIJIsi BU3SHAYCHHS JIH-
HaMIKH y TIpoIiecax, OB’ s3aHUX i3 3aCTOCYBaHHSAM CyIaMU MEepHIoi iHCTaHIi1
3aro0KHOTO 3aX0/y Y BUIVISAI 0COOMCTOTrO 3000B’ I3aHHS.

[TopiBHSUTBHO-TIPABOBHIA METOJ JO3BOJIMB IMOPIBHATH HOPMHU HAIliOHATHLHOTO 3a-
KOHOJIABCTBA 13 MPaKTHUKOI0 €BporneichKoro cyay 3 npas jgroaunu (€CII) momno mox-
JIUBOCTI OCKap>KEHHS 3aCTOCYBaHHS 3aM001KHOTO 3aX0y Y BUIJISI 0COOHCTOTO
3000B’s13aHHS Ha CTa/lii TOCYI0OBOTO po3ciiayBaHHs. [loeqHaHHS iICTOPUYHOTO 1 JIOTiY-
HOTO METOJ[IB HAYKOBOTO Mi3HAHHS CIIY)XHTh METOOJIOTYHO OCHOBOIO JIJISl TOCIi-
JUKCHHS 3aKOHOMIPHOCTEH 0COOMCTOTO 3000B’sI3aHHS, HOTO MPOIIeCYaabHOI XapaKTe-
PUCTHKH Ta IPAKTUKH 3aCTOCYBAHHSI.

Merton aHami3y CrpusB BUBYCHHIO MaTepiajiB KpPUMIHAIBHOTO MPOBAKeHHS. [H-
TEpIIpeTallisi JaHUX MaTepiaiiB JO3BOJUIIA BUSBUTH NIEBHI 000B’ 3K, K1 TIOKIIAIal0Th-
Csl Ha MiJI03PIOBAHOT0, TA BUBYUTH CUTYallii, Y pa3i IKHX MOXKJIMBE OCKap:KEHHS 3aI10-
OKHUX 3aX0miB. BukopucTaHuii iCTOPUKO-TIPABOBUN METOI, SIKHH 3aiiMae BaKIIMBE
MiCIIe B FOPUIUYHIN HAYIIi, TO3BOJIKMB BUSBUTH, 110 IHTCHCUBHE JOCIIPKCHHS TTUTAHHS
3amo0DKHUX 3axomiB po3modanocs 3 2012 p. IIpore, mpoaHamizyBaBIIA 3aKOHOIABY1
TTOJIOXKEHHS, OYyJI0O BCTAHOBJICHO, III0 0COOMCTE 3000B’sI3aHHS € «MOJICPHI30BaHOO BEP-
CI€I0» MIMUCKH PO HEBHUi3M. [CTOPUKO-TIPaBOBUN METOA MOXKE 3aCTOCOBYBATHCS
y 3B’5I3Ky 3 IOPIBHSUIBHO-TIPABOBHM, 110 OOYMOBIIEHO IiIBHILEHUM 1HTEPECOM JIO BH-
BUYCHHS MIEBHUX IOPUJIUYHHX CTaIliB.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. Ilpoyecyanvra cymuicme ma npakxmuka 3acmocy8anhs 0coouUcmozo 30008 A3aHHs.

Binnosigxo 10 monoxkens 4. 1 ¢t. 179 unnnoro KITK Ykpainu ocobucte 30008’ si3aHHs
TOJISATaE y TIOKJIAZICHH] Ha IT1/I03PI0BAHOT0, 0OBHHYBa4eHOT0 3000B’I3aHHS BUKOHYBA-
TH MOKJIaJICH] Ha HOTO CJI1TYUM, CYJICIO, CYIOM 000B’s13kH, repeadaueHi ct. 194 KITK
VYkpainu. Ocobuncte 30008’ 13aHHS — 1€ HAWOLIBIT M’ SIKUH 3a001KHIHN 3aXi, i TOMY
CJIiuuii, IPOKypop, 0OMparoun ONTUMAJIHUH Y KOHKPETHIN cuTyanii 3aro0bxHui 3a-
XiJ1, TOBHHHI PO3IISSHYTH MOXIJIMBICTD II[OJI0 1HILIFOBAHHS MEPE]] CYJ0M CaMme I[bOro
BHTy 3arto0iKHOTO 3axo.y [3].

VY nociiKyBaHOMY MHUTAaHHI OKPEMO CJIiJi 3yIIMHUTUCh HAa CTATUCTUYHUX JAHUX
IITOJTI0 3aCTOCYBaHHS 3a00DKHOTO 3aX0/y y BUTIISAII 0COOMCTOTO 30008’ s13auHs. Cyma-
MU TIepIIoi iHCTaHIIT PO3MISIHYTO KIOMOTAHHS PO 3aCTOCYBAaHHS 3a1I001)KHOTO 3aX0/Ty
y BUIJISIZI 0COOMCTOrO 3000B’s13aHHs y Takiit kiibkocTi: 2013 p. — 27 570 (47% Bix
L ]
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3arajxbHOT KITBKOCTI PO3MISIHYTHX KJIOMOTAaHb PO 3aCTOCYBAHHS 3aMO01KHIX 3aXO0/IiB
y aanomy poui); 2014 p. — 18 009 (35%); 2015 p. — 13 612 (25%); 2016 p. — 9 717
(19%); 2017 p. — 8 594 (15%) [6-10].

OTxe, aHalli3 CTAaTUCTUYHMX JaHMUX CBITUUTH Mpo noctymnose (3 2013 1o 2017 p.)
3HIDKCHHSI KUTBKOCTI PO3IIISIyBaHUX KJIOTIOTaHb 1010 3aCTOCYBaHHS 3ar001KHUX 3a-
XOJIiB y BUTVIsIII 0coOmcTOro 30008’ s13aHHs: 3 47 10 15% Bij 3aranbHOI KiJTbKOCTI BCiX
3aro01KHUX 3aXOMIB.

Ocobucte 30008’ s13aHHS, K ITPABUIIO, 3aCTOCOBYETHCS IO OCI0, SIKi HE CTAHOBIIATH
BEJIMKOI CYCIUIbHOT HEOE3IeKH 1 SKi MAOTh IIEBHE MiCIle TIPOKUBAHHS 1, MOXKIIUBO,
poOoTy, TOOTO y BHUIIAAKaX, KOJIU HMOBIPHICTh YXHJICHHS BiJl OPraHiB TOCYIOBOTO PO3-
CIiyBaHHS 1 Cyqy He3HayHa. Pa3oMm 3 TMM MoOpallbHa HECTIMKICTh i 03PIOBAHOTO
(0OBHMHYBaYEHOT0) MOXKE BHKJIMKATH TaKi MPArHCHHS 1 TOMy BUMAarae 3JiiCHEHHS Ha
HBOTO 3a001’KHOTO TICHXOJIOTIYHOTO BILTNBY. Takox ocoOucTe 30008’ 13aHHS 3aCTOCO-
BYETBHCSl y BUNAJIKAX, KOJIM HEMAE TI1JICTAB OOSATHUCS, IO TiI03proBaHui (0OBHHYBaYe-
HUH), epedyBarodyn Ha cBOOOII, OyIe epexoByBaTHCS BiJl OPTaHiB TOCYIOBOTO PO3-
CJIiTyBaHHS 1 Cy[ly, aJie € JIaHi, 0 BiH MOXE TUMYACOBO BiJUTYYHUTHUCS 3 MICIISI TPOXKH-
BaHHsI, HAPUKIIAJ, y 3B 53Ky 3 nepeOyBaHHsIM y Bigmyctii. [logioHi BimydeHHS
ITi/I03pIOBaHOTO (OOBHHYBAYEHOT0) 3 MICIIsl MPOXKUBAHHS MOXKYTh YCKIIQJIHUTH 3]IiHC-
HEHHS KPUMiHAIBHOTO MPOBAIKEHHSI.

Ocobucromy 3000B’I3aHHIO, SIK 1 IHIITUM 3aI001KHIM 3aX0AaM, IpUTaMaHHa O3Ha-
Ka [IPUMYCOBOCTI. Y Oro 0CHOBY HOKJIaZ€HO IICUXOJIOTTUHHI (200, SIK IOT0 HA3UBAIOTh
1HII BYEHi, MOpaJpbHMA uM nicuxivnnii [11, c. 41]) MmeTon Aep>kaBHOTO BIUIMBY Ha IO-
BEJIIHKY ITiI03PIOBAaHOTO, OOBUHYBA4€HOTO. YHACIIOK I[bOTO MOXYTh BUHUKHYTH
HEraTUBHI HACITIIKH I 0COOM, SIKIIIO BOHA HE BUKOHAE IMOKJIaICHNX Ha Hel 000B’ I3KIB.
Xoda maHa mpoueaypa € HalOiIbIn M’ IKOT0, TIPOTE HE MOYKHA HEJJOOI[IHIOBATH ii mpe-
BEHTHBHHUH XapakTep. 34aTHICTh KOXKHOTO 3all001KHOTO 3aX0/y, Y TOMY YHCIIi i 0CO-
oucroro 30008’ s13aHHs, 3a0€3MEYUTH JOCSITHEHHS MeTH, Bu3HaueHoi cT. 177 KIIK
VYkpaiHu, € OfHIEIO 13 CHCTEMHHX O3HAK IaHOTO IPABOBOTO IHCTUTYTY. Y 3B 53Ky 3 IUM
MOYXHA CTBEpPJKYBATH, 1[0 3aCTOCYBaHHS 0COOMCTOrO 3000B’sI3aHHS 3/IaTHE IOTEpe-
JITH BC1 (hOpMH HEHAJI)KHOT TIOBEIIHKH T11I03PIOBAHOTO, OOBIHHYBAYEHOT 0, SIK, HAITPH-
KJ1a, Oa)kaHHs TIEPEXOBYBATHUCS Bij OpPraHiB JOCYJIOBOTO PO3CIiyBaHHs Ta/abo cyumy,
TaK 1 HOTO MOKJIUBICTh HE3aKOHHO BIUTMBATH Ha YYACHHWKIB KPHUMIHAJIBLHOTO TIPOBa-
JOKEHHS.

ABTOPOM TiIKPECIICHO, 1[0 BU3HAHHA MOYKJIMBOCTI 0COOMCTOTO 30008’ I3aHHS J10-
CSITHYTH Oynpb-sikoi MeTH, Bu3HaueHoi y cT. 177 KIIK VYkpainu, mo nependauena mist
BCIX BHJIIB 3aII001KHUX 3aXOJIIB, € TAPAHTIEI IHTEPECY Mi03PI0BaHOr0, 0OBUHYBaYEC-
HOTO Ha OOpaHHS IIO/I0 HhOTO HAMOIMBII M’sKOTO 3armobikHOTO 3axony. [IpuitHATTS
PpilIEHHS TTPO 3aCTOCYBaHHS 3aMI001KHOTO 3aX0y Y BUITIAI 0cOOMCTOrO 3000B’ I3aHHS,
SIK T 1HIIMX BUJIIB 3aII001KHUX 3aXO0/1B, BIIMIOBIIHO 0 II0JIOKEHh YHHHOTO 3aKOHOIaB-
CTBa BiJIHECEHO JI0 BUKIIIOUHOT KOMITETEHIIIT Ci1iidoro eyl (i 9ac JoCya0BOro po3-
ciijyBaHHs) a060 cyay (Y CyOBOMY IPOBaJKeHHI). [10BiIOMICHHS ITi103PIOBAHOTO,
@
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00BHHYBAa4YEHOTO ITPO TIOKJIAJCHI HAa HHOTO 000B’SI3KH, 3T1IHO 3 BUMOTraMH 4. 2 cT. 179
KIIK Ykpaiau, moBUHHO OyTH MUCHMOBUM. Pa3oM 3 THM XTO i3 IOCAIOBHUX OCI0 — CITijI-
9UH, IPOKYpOp, ab0 CIITIMH CyAass YU Cyd — IIOBUHEH MOBIAOMUTH ITiI03PIOBAHOTO,
O0OBHHYBa4YEHOTO MPO HOTo 000B’SI3KH, Y 3aKOHI HE BU3HAYCHO. ABTOPOM 3a3HAUYCHO,
IO Ha MPAKTHUII MTPOTOKOJ PO3’ICHEHHSI 000B’SI3KIB IM1/103PIOBAHOMY, Mepea0adyeHNX
4.2 cT. 179, 4. 5 ct. 194 KIIK VYkpainu, ckinagaerses ciaiuaum. BinnoBinHo i cyTHICTH
000B’5I3KiB, MepeAdadeHNX yXBaIOIO CIIAUOTO CYIi, CTPOKH iX 3aCTOCYBaHHS Ta BHU-
mor 4. 2 ¢T. 179 KIIK Ykpainu momo BiAOBIaIbHOCTI 32 HEBUKOHAHHSI ITiT03PI0Ba-
HOMY PO3’SICHIOE citigumii [3].

YpaxoByrouu Te, 0 PIllIeHHS PO 3aCTOCYBAHHS 3am001KHOTO 3aX0/1y IpHiiMae
ctiramii cynss abo cyl, aBTOp BBaXKaE, M0 PO3’ICHIOBATH ITiJI03PIOBAHOMY 000B’SI3KU
MIOBUHEH caMe CIIIYHA Cy/Isl, Cyl, a He CIiIIuid 4u MpoKypop. Kpim Toro, 3rifHo 3 BU-
Moramu, BuzHaueHuMHU y 4. 1 c1. 193 KIIK Ykpainu, po3misan KIonoTaHHs Mpo 3acTo-
CyBaHHS 3alI001KHOTO 3aX0/ly 3[1MCHIOETBCS Y CY/Ii 3a y4acTIO Mi103pI0BaHOro, 00BU-
HyBadeHOTO. ToMy BBakaeMo noriibHUM nependoadntu y KIIK Ykpainu 000B’s130K
CJIITYOTO CY/Ii, CyIy PO3’ICHIOBATH CYTHICTh 000B’SI3KiB, IOKJIQJCHUX Ha ITiJJ03PIOBa-
HOTO, 00OBHHYBA4YEHOTO Y 3B’5I3KY 13 32CTOCYBaHHSIM 3ar1001KHOTO 3aXO0/Ty, HE TI0B’SI3aHOTO
13 TPIMaHHSM TIi/1 BapTOIO.

e ogHe BaKJIMBE MUTAHHSL, SIKE CITiJ] PO3IIISTHYTH Y CTaTTi, — HACIIIKA HEBUKOHAH-
HS TT1703pIOBaHIM, 0OBHHYBa4eHUM 000B’ SI3KiB, MOKJIAJACHIX Y 3B 3Ky 13 3aCTOCYBaH-
HSIM 3a1t001XKHOTO 3aXO0Jly Y BUIVISIII OCOOMCTOTO 3000B’s13aHHS. YPax0OBYIO4YH BUMOTH
9. 2 ct. 179 KIIK Ykpaiau, HeBUKOHAHHS 000B’SI3KiB, 110 BCTAHOBJICHI JTSI BAKOHAHHS
ITiT03pIOBAaHOMY, OOBUHYBAaU€HOMY B YXBalli CIITYOTO CYIA[i, CY[y, TATHE 32 COOOI0
MOXJIMBICTB, MO-TIEPIIE, 3aCTOCYBAHHS OUIBII YKOPCTKOTO 3aM001KHOTO 3aX0[y; IO~
IpyTe, HaKJIaIeHHs TPOIIIOBOTO CTATHEHHS B po3Mipi Bix 0,25 10 2 po3MipiB MiHIMalIhb-
Ho{ 3apo0iTHOT TIaTH.

IadhopmyBaHHS 0cOOM TIPO MOMKITMBICTH HACTAHHS HETAaTHBHUX HACTIAKIB Ma€ CyT-
TEBE 3HAYCHHSI, OCKIJIbKU HAa 0COOY 3Mi1MCHIOETHCS MICUXOJIOTIYHUI BILUIUB 3 METOIO
MOTHBAIIIT 10 BUKOHAHHS IMOKJIaIcHUX 000B’sI3KiB. Y 3B’SI3KY 13 3a3HAUCHUM CJIiT Iijl-
KPECIIUTH, IO ITiJICTABOIO JUIS 3MiHH [IFOTO 3aMT001KHOTO 3aX0/y MOXKe OyTH Juiire (pakt
MOPYIICHHS i103pI0BaHIM, 0OBHHYBau€HHM YMOB HOTO 3aCTOCYBaHH 0€3 TOBaKHUX
puarH. BBaXkaeMo, M0 B IIbOMY 3aKOHOABEIb OAYNTH HIOW «ITOKapaHHs» 3a MOPY-
LICHHS Mi103pIOBaHUM, OOBHHYBAaYyBaHUM YMOB OCOOHMCTOTrO 3000B’SI3aHHS, 1 LIJIKOM
MPUPOIHO, IO MOBUHEH 3aCTOCOBYBATHCS OUIBII CYBOPHUI 3an001KHUHN 3axif, STKUH
peanpHO 3a0e3NeYuTh 3aro0iranHs crpodaM Migo3pIBaHOT0, 00BUHYBAYEHOTO TIEepe-
XOBYBAaTHCS BiJl OPTaHiB J0CYJA0BOTO PO3CIiAyBaHHS Ta CYIy.

CTOCOBHO KOHTPOJTIO 32 BUKOHAHHSIM 0COOUCTOTO 3000B’I3aHHS CJIiJ] 3a3HAYUTH,
10 3aKOHOJIABI[EM YiTKO PO3IOJIIICHO TOBHOBAXEHHS CIyKO0OBHX 0Ci0 3 JTaHOTO
mutanHsg (4. 3 ¢t 179 KIIK Ykpainn). Tak, 3a migo3proBaHUM KOHTPOJb 3IIHCHIOE
CIiTuni, 32 0OBUHYBaYeHUM — IIPOKYpPOp. BuHUKae nmuTaHHS, Y1 MOXKE CIITYHi Ta
MPOKYPOp NOPYUUTH 31HCHEHHS KOHTPOJIO 32 BUKOHAHHSM YMOB OCOOHMCTOTO
L ]
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3000B’s3aHHS CITIBPOOITHUKAM IHIMUX Mmiapo3niniB HamionaasHo1 mosimii Ykpainu,
oprasiB 6e3neku, HanioHanbsHOTro aHTHKOpyMUiHOTO OI0p0o YKpainu, Jlep:kaBHOTO
010pO pO3CIiTyBaHb, OPTaHiB, IO 3AiHCHIOIOTH KOHTPOJb 32 JOJAEP KaHHIM MTOIaTKO-
BOTO 1 MUTHOTO 3aKOHOJIAaBCTBA, OpraHiB Jlep:kaBHOT KpUMiHAIbHO-BUKOHABYO]I CITYXK-
6u Ykpainu, opranis JlepxaBHoi npruKkopoHHOT cyxk0u Ykpaiau? Ha qyMKy okpemux
HayKOBIIiB, Ha 11 MUTaHHS HEOOX1THO BiAMOBiCTH MO3UTUBHO. 30kpema, O. boxmaa-
PEHKO Harojoumye, M0 B TAKOMY BHUINAJKYy 3a3HAu€Hi MpaliBHUKHU MPU BUSBICHHI
MTOpYIICeHb MMOBUHHI iH(QOpMyBaTH ciriggoro, mpokypopa [12, ¢. 68]. Pazom 3 Tum ani
B nopsiaky ctareit 40, 41 KIIK Ykpainu B yacTHHI HagaHHS JOPYYEHb ONEPATUBHUM
MiIpOo3/iiaaM Mpo MPOBEIEHHS CHITINX (PO3NIYKOBUX) NiH, aHi B MOpSAAKY cT. 179
KIIK Ykpainm, sIKOI0 permaMeHTOBaHO MOPSAAOK 3aCTOCYBAaHHS 0COOHMCTOTO
3000B’s13aHHs, HE TIepe10aYeHO ITOBHOBAXCHbB CJIIAUOTO JaBaTH JOPYUYCHHS Ha 3iiic-
HEHHsI KOHTPOJIIO 32 BUKOHAHHSIM YMOB JJAHOTO BUJY 3alI001KHOTO 3aX01y. Y 3B’SI3Ky
3 IMM BUKOHAHHS 0COOMCTOTO 3000B’s13aHHS SIBJISIE COOOI0 BayKIMBHIA MPOLEC, TOMY
Ha IIpSIMY BUMOTY 3aKOHOJABIIsl HOI'O TIOBUHEH KOHTPOJIIOBATH CII1AUMH YU IPOKYPOP,
He Tmepekiaaaody Ui QyHKUil Ha 1HI MiapO3IiH.

2.2. Buznauenus cmpokxy 3acmocy8ants 3anobidcHo2o 3axo0y y eueiidi 0cooucmozo
30008 ’A3aHHA

Hacrynne nuTtanns, Ha ke HeOOX1AHO 3BEPHYTH YBary, OJISITa€ Y BU3HAUCHHI CTPOKY
3aCTOCYBaHHS 3a001KHOTO 3aX0/Ty Y BUIIsIIII 0coOmcTOro 30008’ s13aHHs1. [lonoxkeHHs
cT. 179 KIIK Vkpainu naHe nuTaHHsI He po3KkpuBae. ToMy Ha MepIIUi MO MOXKHA
3pO3YyMITH, IO CTPOK AHOTO BUIY 3alTOO1KHOTO 3aXOAy HE BCTAHOBJICHHM, a OTKE —
0co0ucTe 30008’ sI3aHHSI 3aCTOCOBYETHCS IO 0COOH MIPOTATOM CTPOKY JOCYJ0BOIO PO3-
CIIiTyBaHHS Ta 341 ICHEHHS CYI0BOTO po3rsiny. [IpoTe Take po3yMiHHsI € HEBIPHUM.

VYpaxoBytouu Te, 110 0coOucTe 30008’ sI3aHHS OJIATAE Y TOKIAACHH] Ha MMi103PI0-
BaHOTO (0OOBUHYBa4eHOTO) MEBHUX 000B’SA3KiB, CJiJl 3BEPHYTUCH 110 4. 6 cT. 194
KIIK VYkpainu, ge BU3HAUEHO, IO CTPOK MOKJIAJaHHS TaHUX 000B’I3KiB CTAHOBHTH
He O1IbIIe ABOX MICAIMIB. Y pa3i HEOOX1THOCTI e CTPOK MOXKE MPOTOBKYBATHCS
3a KJIOTIOTAaHHSIM MPOKypopa B MOpsAKy, nepexdadeHomy cT. 199 KIIK VYkpainm.
[Ticnst 3akiHUEHHSI CTPOKY, B TOMY YHCIII IPOJIOBKEHOT0, B MEXkKaxX SIKOTO Ha IMiA03pIo-
BaHOro (0OBMHYBaueHOTro) Oynu MOKJaJleHi BiAMOBigHI 000B’A3KH, yXBaja MpPo
3aCTOCYBaHHS 3am001>KHOTO 3aX0/Ty B il YaCTHHI PUMUHSE CBOIO /10 1 000B’ I3KHU
CKacoBYyIOThCA [3].

OTxe, ypaxoByIOUM BUIIE3a3HAYEHE, BCTAHOBJICHO, 1110 CTPOK 3aCTOCYBaHHS 0CO-
oucroro 30008’ s3anHs y KITK Ykpainu npsiMo He BKa3aHWH, Ha BiJMiHY BiJl BU3Ha-
YEHHS CTPOKY 3aCTOCYBaHHSI JJOMALIHBOTO apellTy Ta TPUMaHHs il BapToro. OCKinb-
K1 ocoOucTe 3000B’s13aHHs (PaKTUYHO MPUPIBHIOETHCS 0 MEPEHECEHHS Ha Mi103pIo-
BaHOTO (OOBHHYBa4€HOT0) MEBHUX 0OOB’S3KiB 1 Oepyyu 10 yBaru mOJOXKEHHS 4. 6
cT. 194 KIIK Ykpainu, ciif 3poOUTH BUCHOBOK, IO CTPOK 3aCTOCYBAaHHS 0COOMCTOTO
3000B’A3aHHS CTAHOBUTH 2 MICSALI.

@
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BudenHsM MarepiaiiB KpIMiHAJIBHOTO TPOBAPKEHHS BCTAHOBIIEHO, 1110 B CYTOBHX
pIMIEHHSAX 1HOI BiICYTHI BKa3iBKM Ha T, Ha KU CTPOK MOKIIAICHO HA TTi03PIOBAHO-
ro (oOBUHYBaueHOTO) 000B’s13KH, ependadeHi 4. 5 c¢t. 194 KIIK Vkpainu (30kpema,
TaKe MOPYIICHHsI BUMOT 3aKOHOJIABCTBA BUSIBICHO B yXBai [101TaBChKOTO pallOHHOTO
cyny IlonraBcbkoi obmacrti Bix 22.05.2018 p. mo cnpasi Ne545/766/18 [13], B yxBaii
XyCTChKOIO paioHHOrO cyay 3akaprarchkoi obsacti Big 20.04.2018 p. mo crupasi
Ne309/1026/18 [14]).

Ha naniif mpoGneMi akueHTye yBary ¥ Bumuii cnienianizoBanuii cyn Ykpainu
3 PO3MIANY UMBUIBHUX 1 KPUMIHAIBHUX CIpaB. 30KpeMa, B Y3araJbHEHHI Cyl10BO1
MPaKTHKHU IIOAO PO3IJSAY KJIOMOTaHb PO 3aCTOCYBaHHS 3aXO0JiB 3a0e3MeUCHHS
KpPUMiHaJBLHOTO poBaKeHHS B 2014 p. HaronomyeThest Ha iCHYBaHHI BUTAJIKIB,
KOJIH, 3aCTOCOBYIOYH 0COOMCTE 3000B’sA3aHH, CNIAYl Cy/AJli B yXBallax HE 3a3Ha-
JaroTh KOHKPETHI 000B’A3KH, 1m0 mependadeHi 4. 5 c¢t. 194 KIIK ta mokiramaroTbcs
Ha MiI03pI0OBAaHOTO, a TAKOK HE 3a3HAYAIOTh CTPOK, Ha KU MOKJIAJEHO IX BUKO-
HauHs [15, ¢. 50]. YeTaHOBIEHO, IO CITITYUM CYIISIM ITi T 9ac TIOKIaICHHS 000B’ I3KiB
AK y pa3i 3aCTOCYBaHHA 0COOMCTOro 3000B’sI3aHHS, TaK 1 OOpaHHA IHIINX 3aro-
OIXKHUX 3aXO0JI1B, HE MOB’SI3aHUX 3 TPUMAHHSIM ITiJ1 BapTOI0, HEOOXITHO BKa3yBaTu
CTPOK, Ha SIKWH BOHM HAKJIAJAIOThCS HA MiJO3PIOBAHOTO, 0OBHHYBAa4YCHOIO, 13 BU-
3HAYEHHAM KiHIEBOI AaTH X il

Kpim Toro, mpokypopam 1o 3aKiHYeHHIO JBOXMICSIYHOTO CTPOKY B pa3i HEOOXi-
HOCTI MOTPiOHO 3BepTaTUCH A0 cyny B nopsiaky cT. 199 KIIK Vkpainu i3 kionotanHsm
PO MPOJOBKEHHS CTPOKY Ail 000B’s3KiB, MOKJIAJICHUX HA MiJ03PIOBAHOT0, OOBH-
HyBadeHoro (Hanpukian, 24.07.2017 p. 3actrynauk [eHepanbHOro npokypopa Ykpa-
fau 0. B. Cronspuyk 3BepHYBCS /10 CYly 3 KIIOIOTaHHSM PO MPOJAOBKEHHS CTPOKY
Iii 3amo01HOTO 3aX0y y BUTIJIAII 0COOMCTOTO 3000B’sI3aHHS, B IKOMY IIPOCHUTH
TIPOJIOBXHUTH CTPOK [ii 000B’sI3KiB, TOKIaneHnX Ha mimo3proBanoro OCOBA 2, [H-
OOPMALIA 1, va nBa Mmicsini. KinomoranHs o0rpyHTOBaHE, CTPOK JOCYIOBOTO PO3-
CITiryBaHHA OyJIO TIPOIOBXKEHO, 1 PU3UKH 3a IeH yac He 3MEeHIIIINCE [16]).

Crin 3BepHYTH yBary Ha nojoxeHHs 4. 6 ct. 199 KIIK Ykpainu, skumMu BU3Ha-
YEeHO, 10 CTPOK MOKJIAeHUX Ha Mi03pI0BAaHOr0, 0OBHHYBauYEHOTO 000B’ SI3KiB MOXKE
MPOIOBXKYBATHUCS JIUIIE 32 KIOMOTAaHHSIM MPOKypopa. Y TakoMy BHUMAJIKy HE 3p03y-
MiJIa MTO3HIIisl 3aKOHOABIIS MIO/I0 TT030aBIEHHS CIIITUOTO TpaBa iHIMIIOBATH JaHE
nutanHs. [IpaBo mogaBaT 10 Cyay KJIOMOTaHHS MPO 3aCTOCYBaHHS 3all001)KHOTO
3aX0J1y, TAKOXK SIK 1 KJIOMOTaHHS IPO MPOJOBKEHHS CTPOKY TPUMAaHHSI IiJ BapToOlo,
MOJKE€ MaTH SIK IIPOKYPOP, TAK 1 CJITYUH 32 TOTOPKEHHSM 3 IPOKypopoM. Tomy aBTop
BBa)Ka€ 3a HEOOXiHE YTOUHUTH 3aKOHOJABYi MOJOXKEHHs. Y 3B 53Ky 3 UM y 4. 6
cT. 199 KIIK VYkpaiau ciig nependaduTy, M0 CIiTUNAN 3a MTOTOKEHHIM 3 TIPOKYPO-
POM, TaKOX SIK i IPOKYPOP, Ma€ MPaBo MOAATH KIOTOTAHHS PO TIPOIOBKEHHS CTPO-
Ky 000B’s13KiB, nepenbadenux 4. 5 ct. 194 KIIK Vkpainu.

°
48



Bicuuk Hauionaabuoi akagemii npaBogux nayk Ykpainn Tom 25, Ne 2, 2018

2.3. Ockapoicenns 3acmocy8anusi 3ano00idCcHO20 3ax00y Y 6u2isdi 0codUcmo2o
30008 ’A3aHHA. HAYiOHANbHE 3akoHo0ascmeo ma npaxmuxa €CILT

OxpeMoMy BHBYEHHIO MiJUISATa€ MUTAHHS MOXKIIUBOCTI OCKap>KeHHs 3aCTOCYBaHHS 3a-
MOODKHOTO 3aX0/y Y BUIIISAII 0COOMCTOTO 30008’ s13aHHA. 3a3HaunMo, 1110 cT. 309 KIIK
VYKkpaiHu MiCTHTh BUUSPITHHI TIEPEITiK YXBaJl CIITI0TO CY/I, IKi MOXKYTh OyTH OCKap-
KEHI i1 4yac JOCYyIOBOTO PO3CIiyBaHHs B anessLiiHOMY HOPSIKY, 1 yXBaja mpo 3a-
CTOCYBaHHS 3aI001KHOTO 3aX0/Ty Y BUIIISA/II 0COOMCTOTO 3000B’I3aHHS JI0 IIHOTO TIepe-
JKy He BXoAuTh. KpiM TOro, HEe MOXKe OyTH OCKapiKeHO M 3aCTOCYBaHHS TaKUX 3aIlo-
ODKHMX 3aXOJliB, SIK 0COOKMCTa MIOpyKa Ta 3acTaBa.

VY 4. 1 ct. 309 KIIK VYkpainn nependadeHa MOXIUBICT OCKap)KEHHSI B aremsIiii-
HOMY IMOPSIKY 3aCTOCYBaHHS JISIKUX 3alI001KHUX 3aX0/1iB. 30KpeMa, Y Mpe/ICTaBICHIN
HOPMI BU3HAYCHO, 1110 MOKe OyTH OCKapKeHa yXBajia CJIiJu4oro cyasi npo: 1) 3actocy-
BaHHS 3arm001KHOTO 3aX0/ly Y BHIVISIAI TPUMaHHS TIi/T BapTOIO a0 BiIMOBY B HOTO 3a-
CTOCYBaHHI; 2) IPOJIOBKEHHS CTPOKY TPUMAaHHS ITi/1 BapTOI0 a00 BIAMOBY B HOT0 Mpo-
JOBXKEHHI; 3) 3aCTOCYBaHHs 3alI001KHOTO 3aX0y Y BUIVISAI JOMAIIHBOTO apemrTy abo
BiZIMOBY B MOT0O 3acTOCyBaHHi; 4) MPOJOBKEHHS CTPOKY JOMAITHBOTO apemTy ado
BIZIMOBY B HOTO MPOJOBXKEHHI; 5) MOMINIEHHS 0COOU B MPUIMaTbHUK-PO3MOAUTEHHK
JUIsL 1iTeld abo BiIMOBY B TAaKOMY MOMILIEHH1; 6) IPOAOBKEHHS CTPOKY TPUMAaHHS 0CO-
0¥ B MPUIMAIBHUKY-PO3NOAUTBHUKY JUISI JIiTel ab0 BiAIMOBY B HOTO MPOJOBKEHHI.
Takum unHOM, y KITK Ykpainu He nepenbadeHa MOXKIIMBICTh OCKapyKEHHS 3aCTOCYBaH-
HS IHIIMX 3aM001KHMX 3aX0/IiB, KPIM TaKHX, SIK IOMALIHI apelT, TPUMaHHS 1Ti]] BAPTOIO,
MTOMIIIIEHHS] 0COOW B IPUHAMAITbHUK-PO3IIONITBHIK [T JTITEH.

Pazom 3 TUM cI1iJ] 3BepHYTH yBary Ha pillieHHs] €BpOIEHCHKOTO Cy/1y 3 TIPaB JIFOJH-
HU 110 crpaBi «Kotiit mpotu Ykpainm». 3asBHUK CKap>KUBCS Ha Te, 10 3aCTOCYBAaHHS
JI0 HBOTO TaKOTO 3aro0iHOTO 3aX0AY, SIK MiAMUCKa PO HEBUI3 Ta BUIIyUEHHS 3aKOp-
JIOHHHX TACTIOPTIB, MOPYIIYyBaso HOTo MpaBo Ha MOBAry JIo MPUBATHOTO Ta CIMEHHOTO
®UTTA. Y 11. 59 Brazanoro pitenHs: €CILI yctaHOBuUB, 1110 X04a BiAMOBIAHO 10 CT. 234
KIIK 1960 p. aii ciaiggoro Morim OyTH oCKapsKeHi TPOKypopoM abo Cy/ioMm, alie cKapra
MIPOKypopy He Oyna epeKTUBHUM 3aCO00M 3aXHCTy, a CKapra JIo Cy[ay Moriia OyTH I1o-
JlaHa JIMIIE Ha eTarli MOMepeAHbOro PO3MIsly KpUMiHAJIBHOI ClipaBy abo po3msiny ii
10 CyTi. Y pe3yabTaTi TakKuid CYJJOBHIA pO3IJISIT HE MIT 3a0€3MeUUTH BYaCHE BUPIIICHHS
nopyureHoro nuranus. binpine Toro, €CI1JI Haronocus Ha TOMY, IO ITiJ] 4ac PO3CIIi-
JyBaHHS, sIKe TPUBAJIO IOHAJ TPU POKHU Ta CiM MICSIIIB, 3asBHUKOBI Oyi10 3a0e31e4eHo
IHIIAY CYTOBHH 3aci0 TPaBOBOTO 3aXHCTY, 32 JIOTIOMOTOIO SIKOTO BiH MIT O 3BEpHYTH-
Cs1 JIO Cy/y 32 pO3TIISIOM MTUTAHHS 111010 3aKOHHOCTI Ta MPONOPIIHHOCTI OCKapKyBa-
HOTO 3axoj1y abo Horo ckacyBaHHs [17].

OTxe, 3 yIeBHEHICTIO MOJKHA CTBeppKyBary, mo €CILI Haronomntye Ha HEOOXi-
HOCTI HaJaHHSI 0coOam 3aco0iB CyJOBOTO 3aXUCTY MpaBa Ha OCKAPKEHHS 3aCTOCYBaH-
HSl HaBiTh HAHOLIBII M SKOTO 3amo0KHOTO 3ax01y. BiamoBigHo npobiaema HEMOKIIHU-

BOCTI OCKapKe€HHS TaKoTo 3a001KHOTO 3aXO0Ty, SIK MiAMKUCKA PO HEBHI3/, 3a YaciB i
[
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KIIK Ykpainu 1960 p. He Oyna BHUpillieHa, TaKOXK 5K 1 He BUpIIlIeHa ChOTOAHI B YHHHO-
My KIIK Ykpaiau y 3B’S13Ky 13 HOMOXKITUBICTIO OCKap)KEHHSI 3aCTOCYBaHHS 0COOMCTOTO
3000B’I3aHHS.

BapTo 3a3naunTH, 1110 3aKOHOIABIIEM TiepeadaueHa MOKIIUBICTh IS ITiJ03PIHOBaHO-
ro (0OBHHYBAa4YE€HOTO) 3BEPTATHCS 13 KIOMOTAHHIM PO 3MiHY 3aI001)KHOTO 3aX0/y,
B TOMY YHCII TIPO CKAaCyBaHHS 4YM 3MiHY JOMaTKOBUX O0OB’S3KiB, IMeper0adeHnx 9. 5
cT. 194 KIIK Ykpainu. Pazom 3 Tum Ha Bumory ct. 201 KIIK Ykpainu Take kiomnoras-
Hs Oyzie po3mIsAaaTH TOM caMHH CIiauawii cymasi, Cyaas, o i oopaB mei 3axim. Kpim
TOTO, CIIAYUHN Cy[JIs Ta CYJl MalOTh MPABO 3aJUIIUTH 0€3 PO3MISAY KIOMOTaHHS PO
3MiHYy 3aIm001KHOTO 3aX0y, TIOAaHE PaHiIle TPUIISATH JTHIB 3 JHSI IIOCTAHOBJICHHS TI0-
MepeIHbO1 YXBaJIH PO 3aCTOCYBaHHs, 3MiHYy a00 BiZIMOBY Y 3MiHi 3aIT001KHOTO 3aXO011Yy,
SIKIIIO Y HbOMY HE 3a3Ha4eHi HOBI OOCTaBUHH, SKI HE PO3IIISIAIKCS CIIIYUM CYUICHO,
cynoMm (4. 5 ct. 201 KIIK Ykpainu). OTxe, YMHHAM 3aKOHOIABCTBOM JUIA ITiJJ03PIOBa-
HOTO TiepeidayeHa MOKIMBICTh CYAOBOTO TIEpETisily 3aCTOCOBAHOTO IiJ] 4ac J0CY/0-
BOTO PO3CIIiTyBaHHS 3aII001KHOTO 3aX0y B MEXaX TOTO CYIY, SKUM 1 OyII0 IPHIAHSITO
BiJIMIOBI/THE PillICHHS.

VY nociiKyBaHOMY MTUTaHHI aBTOP 3BepTaeThes 10 BucHOBKY €CINJI, BUKIIaaeHo-
ro y . 70 pimmenns no crpasi «Koriit mpotr Ykpainu», ae Cyn 3ayBaxuB, 10 HaIlio-
HaJIbHE 3aKOHOJABCTBO HE 3a0€3MeUnIIo IPU 3aCTOCYBAaHHI BUILE3a3HAYCHUX 3aXO/IB
JIOCTATHIX TapaHTiit Bix cBaBiusl. ToMy BOHO HE BIIIOBiTa€ BUMOTaM IIOIO SKOCTI
3aKOHO/IaBCTBa B po3yMiHHI KoHBeHIIi1. Yka3aHe CBIIYUTh PO HEOOXiTHICTh MIeperiis-
Jly 3aKOHO/IaBYMX ITOJIOKEHb CTOCOBHO MOXKJIMBOCTI OCKap KEHHSI ITiJ] 4ac JOCYI0BOTO
po3citiyBaHHs 3an001KHNX 3aX0iB Ta BHeceHHs 3MiH 10 KIIK Ykpainn.

ABTOp BBasKae, 110 JJIsl BUPILICHHS OKpecIeHOT MpoOieMu HeoOX11HO BHECTH 3Mi-
Hu 1o ynHHOTO KIIK VKpainu, nmepen0adunBIIN MOXIIUBICTH CYJJOBOTO OCKap>KEHHS
3aCTOCYBaHHs 3aM00DKHUX 3aX0JliB. TaKky MOXIUBICTh HEOOXiIHO TMepe0aYUTH HE
JIATIIE JUTST OCKAp>KEHHS YXBAJIH PO 3aCTOCYBaHHS 3aII001KHOTO 3aX0Ty Y BUTTISII OCO-
Oucroro 3000B’s13aHHS, a ¥ IHIIMX 3aNI001KHUX 3aX0/iB, OCKAPKEHHS ITiJ] 4ac JIOCYI0-
BOT'O PO3CiiyBaHHs sikuxX He nepeadoadueHo y cr. 309 KIIK Vkpaiuu. Ile crocyerses
0COOHMCTOT IOPYKH, 3aCTaBH; TAKOXK 3aIT001KHOTO 3aX0/1y, III0 MOXKE 3aCTOCOBYBATHCH
JI0 HETTIOBHOJIITHROTO ITiJI03pIOBAHOTO (TIepeiaHHsl 111 HaIvIsI), Ta 3a1001KHUX 3aX0/IiB,
10 MOXKYTh OOHMPATHCh IO 0COOM, CTOCOBHO SIKO1 Iepea0avqaeThest 3aCTOCyBaHHS TIPH-
MYCOBHX 3aX0J[IB MEIUYHOTO XapakTepy (MepeiaHHs Ha MiKJIyBaHHs OMiKyHam, OJIn3b-
KUM POJIUYaM UM WICHAM CIM’1 3 000B’SI3KOBUM JIIKAPCHKUM HATJISIOM; TIOMIIIIEHHS 10
MCUXIaTPUYHOTO 3aKJIaJy B yMOBaX, IO BUKIIOYAIOTh il HEOe3MeUHy MOBEIIHKY).
Ockap>keHHS 3aCTOCYBaHHsI 3a1001KHOTO 3aX0/1y JIO3BOJISIE OCKAPIKUTH 1 MOKJIIaICHHS
Ha TT1I03PI0BAHOT0 000B’SI3KIB Y 3B’ SI3KY 13 3aCTOCYBaHHSM JI0 HHOTO 3aM001HOTO 3a-
XOJly, HE ITOB’SI3aHOTO i3 TPUMAaHHSM II1J1 BapTOO.

Ha mingcraBi BukianeHoro, ypaxoByoun BucHOBOK €CIIJI mpo HEBiAMOBIIHICT
HaI[IOHAJIBHOTO 3aKOHOaBCTBa KOHBEHINIT PO 3aXKCT MpaB JFOMHH Ta OCHOBOITOIOXK-
HUX CBOOO]] y YACTHHI HEMOXITUBOCTI CYIOBOTO OCKAPKEHHS 3aCTOCYBaHHS HAHO1bIIT
L ]
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M’SIKOTO 3a1m001>KHOTO 3aX0y, aBTOp BBaxae, mo y cT. 309 KIIK VYkpainu cnix ykazarn
PO MOXKJIUBICTH OCKAp KCHHS ITiT 9ac TOCYAOBOTO PO3CIIAYBAHHS B allCIIAIHHOMY
MOPSIKY YXBAJIH CIYOTO CY/JI PO 3aCTOCYBaHHS 3aro0iKHOTO 3aX0/y, HE BU3HA-
a4l KOHKPETHHH 3aXiJ], 3aCTOCYBaHHS SIKOTO MOXe OyTH OocKapkeHO. TuM caMum
nepeadaYnTy IpaBo Ha anelsiiiiHe OCKap KeHHsI BCiX 3armo0iKHUX 3aX0/iB, nepeaoda-
yennx KIIK Vkpainu.

BUCHOBKH

OTxe, TOCHiPKEHHSI TUTaHHS I0JI0 3aCTOCYBaHHS 0COOUCTOTO 30008’ sI3aHHS JI03BOJISIE
3poOUTH BUCHOBOK, IO i€ € HalOimbIn M’ akuM 3 niepeadadenux KIIK Ykpainn 3aro-
OKHIX 3aXO0JiB, IPOIIeCyaIbHa CYTHICTh SIKOTO TIOJIATAE y TTOKJIAACHHI Ha TTiJ03pIoBa-
HOr0, 0OBMHYBaYCHOTO MEBHUX O0OB’SI3KIB, BU3HAUCHUX CJIIIUUM CYIJCH0, CYIOM.
Bapto 3a3naunty, crienugika 1aHuX 000B’3KIB MMOJIATa€ B MOXKIMBOCTI 3aCTOCYBaHHS
iX SIK ITi]] 9aC 0COOMCTOr0 3000B’sI3aHHsI, TAK 1 IMiJT YaC 3aCTOCYBAHHS 1HIINX 3a001KHAX
3ax0[iB, HE MOB’A3aHUX 13 TPUMAHHSIM I1iJ] BapToro. [leperik 000B’sI3KiB, SKi MOKYTh
MTOKJIAJIATUCS HA ITiJ03PI0BAHOT0, 00BUHYBa4Y€HOTO, BU3HaueHO 4. 5 cT. 194 KIIK Ykpa-
THM. BUBYEHHS CyTHOCTI 000B’S3KiB, IIT0 MOKYTh OYTH TMOKJIaZIeHI Ha 0CO0Y y 3B’ SI3KY
13 3aCTOCYBaHHSM 3aM001KHOTO 3aX0fy, HE TIOB’A3aHOTO 13 TPUMAHHSIM IIiJ] BapTOIO,
BUMarae OKpeMoro JOCIiKeHHS, 0 Oy/Jie PO3IVISIHYTO aBTOPOM Y MOAAJIBILIOMY.

OcobucroMy 3000B’s13aHHIO, SIK ¥ THIIIUM 3aMI001KHAM 3aX0J1aM, TIpUTaMaHHa 03Ha-
Ka IIPUMYCOBOCTI, OCKLIBKH B HOT0 OCHOBY MOKJIAJICHO TICUXOJIOTIYHUI METO]T JIepKaB-
HOTO BIUIMBY Ha IOBEJIHKY ITiJ03pIOBaHOTO, OOBHUHYBaueHoro. [lanwmii 3axix xo4a i €
HaWO1IBIT M’ SIKUM y CHCTEMI 3alTOO1KHIX 3aXOJiB, aJieé Ma€ MMPEBEHTUBHUN XapaKTep,
OCKIJIbKH 3JIaT€H IMOTEPEAUTH BCi POPMHU HEHAIIKHOT TTOBEJIIHKH ITiI03PIOBAHOTO, 00-
BHUHYBa4YCHOTO.

HeoOxigHicTh 3acTOCYBaHHS il 9ac KPUMIHAJIBLHOTO MPOBAKCHHS MPAKTHKH
€CIJI, i 30KpemMa Horo BUCHOBKIB, 1110 MIiCTSAThCS Y pillleHHi 1o crpasi «Korii mpotn
Ykpainuy», CBIIUUTH PO MOTPeOy Meperiisly 3aKOHOAABYHX ITOJI0KESHb CTOCOBHO MOXK-
JIUBOCTI OCKAP>KEHHSI ITiJ] 9ac AOCYI0OBOTO PO3CHiIyBaHHS 3aI001KHHUX 3aXO0/IB, Y TOMY
YUCITI HAWOIBIT M’ SIKOTO. Y 3B’SI3KY 3 ITUM 3aIIPOITOHOBAHO BHECTH 3MIHU IO YHHHOTO
KIIK Ykpainu Ta nepeadadnTH MOXIIHBICTh amlelsAiiHOTO OCKapKEeHHS TIi/1 9ac J10-
CYJIOBOTO PO3CIIilyBaHHS 3aCTOCYBaHHS BCiX 3alI001KHUX 3aXO/IB.
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Cgitrana Bacunrigna lasugenko, Oaena Iropisna Pesnikosa
Kagpeapa xpuminaavrozo npouecy ma onepamusHo-posuyKosol AiiAbHOCMI

Hauionanvnuii opuguunuii ynisepcumem imeri Apocaasa Myapozo
Xapkis, Yxkpaina

BCTAHOBAEHHA MI:KHAPO/ZIHOIO CYAOBOIO YCTAHOBOIO
MOPYIIEHHA YKPAIHOIO MI:KHAPOAHHUX 30B0B’A3AHb
IMPH BUPILHEHHI CITPABH CYAOM AK IIACTABA JAA IIEPETAAAY
CYAOBHUX PILIEHDb 3A BUKAIOYHHUMH ObCTABMHAMH
Y KPUMIHAABHOMY ITPOBA I:KEHHI

Awnorauis. [Ipoananizosano niocmasu ma nopsooK 30MCHEH s KPUMIHATbHO20 NPOBAOICEHHSL
3a suxntounumy oocmasunamu. OcHogHa Mema pobomu NOTALAE 6 AHANI3T BUABTEHUX NOPYULEHD
MICHAPOOHOIO CYOOB0I0 YCMAHOBOIO W00 BUpiUeHHs cnpas cyoom Ykpainu sk niocmae 0s
nepe2isidy cy008uUx piuiensb 3a GUKTIOYHUMU 0OCMABUHAMU Y KPUMIHATOHOMY NPOBAONHCEHHI.
Aemopamu 0ocniodiceno npoyecyanrbHull Mexamizm nepeziady cy0osux piuieHs, ki Habpaiu
3aKOHHOI Cunu, y BUNAOKY BCTNAHOBNIEHHA MIHCHAPOOHOI CYO0BOI0 YCIAHOBOI0 NOPYIULEHHS
0eparcasoro MidiCHapOOHUX 30008 A3aHb NPU GUPILUEHHT CNPABU CYOOM, MAKOIC GUSHAYEHO MEICT
maxkoeo nepeaiiody. JJoeedeno, ujo nepeansio cyoosux piulenv, AKi Habpau 3aKOHHOI Cuiu ma
w000 Axux €eponeiucbKum cyoom 3 npas ioOUHY KOHCMAMOBAHO NOPYWEHHS YKpainoio midic-
HAPOOHUX 30008 ’A3aHb NPU BUPTULEHHT CPABU CYOOM, K 00UH i3 3AC00i6 BUKOHAHHS PilleHb Yiel
MIHCHAPOOHOI cy0080i ycmanosu mae oomedxcerne 3acmocysanus. Q0IpyHmosano, wo nio yac
BUPTUIEHHS NUMAHHS NPO MOICIUBICMb MaKo2o nepeansady Bepxosnuii Cyo mace suxooumu 3 xa-
pakmepy nopyuwenns, KOHCMAamosarozo 8 piutenni €8poneucvko2o cyoy 3 npas a0OUHU.

Kio4oBi ciioBa: kpuMiHanbHe MPOBaPKEHHS, FOpUCAUKLis, Bepxosuuii Cyn, €BponeichKuii
CyI 3 TIpaB JIFONWHH, MKHAPOIHI 30008’ A13aHHS.

Cgerrana Bacuavesna Jasbinenko, Exena Uroperna Pesnukosa

Kageapa yzonosrozo npouecca u onepamusHo-posbickHoOl gesimeabHOCMU
Hauuonanvnoiii opuguueckuii ynusepcumem umenu Apocaasa Myzapozo
Xapovros, Yxpauna

YCTAHOBAEHUE MEKAYHAPOHBIM CYAEBHBIM OPTAHOM
HAPYILIEHHSA YKPAUHOM MEXAYHAPOJHBIX OBA3ATEALCTB
[1PU PA3PEILIEHHUU JEAA CYIOM KAK OCHOBAHUE
JAS MEPECMOTPA CYJAEBHbBIX PEIIEHUN
10 UICKAIOUUTEALHBIM OBCTOATEALCTBAM
B YTOAOBHOM IMPOU3BO/ICTBE

AHHOTANUS. [IpOaHATUZUPOBAHBI OCHOBAHUSL U NOPSOOK Y20I08HO20 NPOUIEOOCMEA NO UCKTIIO-
yumenvHoim obcmosimenscmeam. OCHo8HAsL yenb pabomol 3aKIIOHACMCS 8 AHAIU3E GbISAGTCHHBIX
HapyuleHutl MesicOYHAPOOHBIM CYOCOHBIM YUPEHCOCHUEM NO PeULeHUI0 0ell CYOOM YKpauHbl Kak
OCHOBANULL ONSL NEPECMOMPA CYOCOHBIX Peuierull N0 UCKIIOYUMETbHbIM 0OCMOAMeNbCMeam
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6 Y20JI06HOM NPOU3600CmEe. ABMOPAMU UCCTIE008AH NPOYECCYANbHBIL MEXAHUIM NePeCMOmpPa
CYOebHbIX peuleHutl, 6CIYNUBLUUX 8 3AKOHHYVIO CUTLY, NPU YCTNAHOBIEHUU MEeXCOVHAPOOHBIM CY-
0€eOHbIM YUpedcOeHuem HapyUeHUs 20CY0apcmeom MescOyHapOOHbIX 00s3amenbeme npu pas-
pewenuu dena cyoom, maxdsce onpedeieHvl npedenvl maxKo2o nepecmompa. JJokasano, 4mo
nepecmomp cy0eOHbIX peuenull, GCMYRUGUIUX 6 3AKOHHYIO CULY U 6 OMHOWeHUU Komopbix Ee-
pOonetickum cyoom no npasam 4eio8eKkd KOHCMAmuposaHo Hapyuenue YKpaunou mencoyHa-
POOHBIX 00A3aMeNbCME NPU PA3PEUeHUY 0eld CYOOM, KAK 00OHO U3 CPedCms UCTONIHEeHUs peule-
HULL 9020 MENCOYHAPOOHO20 CYOeDH020 Op2ana umeem o2panuyeHHoe npumererue. OOOCHO-
6AHO, UMO NPU PEUEHUU BONPOCA O BO3MOICHOCIU MaKko2o nepecmompa Bepxosuuiii Cyo
OQ0JIdHCEH UCXOOUMD U3 XAPAKMEPA HAPYUeHUsl, KOHCIAMUPOBAHHO20 6 peutenuu Egponetickoz2o
€y0a no npasam Yenosexd.

KuroueBble cjioBa: yroJoBHOE IPOU3BOJICTBO, Iopucaukims, Bepxosusiii Cyn, EBponeiickuit
CyJ IT0 TIpaBaM UY€JIOBEKA, MEKAYHAPOIHbIE 00s13aTEIbCTRA.

Svitlana V. Davidenko, Olena I. Reznikova

Department of Criminal Procedure and Operational and Search Activity

Yaroslav Mudry National Law University
Kharkiv, Ukraine

INTRODUCING AN INTERNATIONAL JUDICIARY INSTITUTION
OF UKRAINE’S INTERNATIONAL CONTRIBUTION OF UKRAINE’S
JURISDICTION AS A CASE OF REVIEW OF JUDICIAL SOLUTIONS
IN EXCEPTIONAL CIRCUMSTANCES IN CRIMINAL PROCEEDINGS

Abstract. The article analyzes the grounds and procedure for conducting criminal proceedings
in exceptional circumstances. The procedural mechanism for revision of court decisions, which

became legally effective, was investigated in case of establishment of an international judicial
body whose jurisdiction is recognized by Ukraine, violation of state obligations of interna-

tional obligations in court decision, and the limits of such review are determined. It is proved
that the review of judicial decisions that came to legal effect and which the European Court of
Human Rights has found violation of Ukraine s international obligations in court proceedings

is one of the means of enforcement of decisions of this international judicial body, has limited
application. It is substantiated that in resolving the question of the possibility of such a review,

the Supreme Court should proceed from the nature of the violation, as stated in the judgment of
the European Court of Human Rights.

Keywords: criminal proceedings, jurisdiction, Supreme Court, European Court of Human Rights,
international obligations.

BCTYII

Kpuminansauii mpouecyansHuii kogeke Ykpainu (nani — KIIK) o 3aBnanb kpuMiHab-
HOTO IMPOBAJHKEHHS BiTHOCUTH 3aXUCT 0COOU, CYCIIIBCTBA Ta JIEPXKABH BiJ] KpUMIHAIb-
HUX MPABOMOPYIICHb, OXOPOHY MPaB, CBOOO/ Ta 3aKOHHHX 1HTEPECiB YUACHHUKIB KPHU-
MIHAJILHOTO MPOBAKEHHS, 8 TAKOXK 3a0€3MeUeHHS TX IBHJIKOTO, IIOBHOTO Ta HEyIepe-
JUKEHOTO pO3ciiayBaHHs i cymoBoro po3rmiay (ct. 2 KIIK) [1]. ®opma i 3micT Takoi
L J
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IISUTBHOCTI MAIOTh BiATIOBIATH 3arajJbHUM 3acaaaM KpHUMiHAJIBHOTO TPOBAIHKCHHS
(ct. 7 KIIK), sixi € pe3yabTraToM iMIieMeHTallii Mi>KHapoIHUX CTaHAApTIB y cdepi 3a-
XUCTY TIpaB i CBOOO/ JIONWHM B HalliOHAJTbHE 3aKOHOMABCTBO. OCTaHHI 3 OTIIIAY Ha
cdepy 3acTocyBaHHS MOXKYTh BBa)KaTUCsI MKHAPOAHUMH CTaHAAPTaMH KpUMiHAJIBLHO-
0 IepeciiyBaHHs a00 KpUMIHATIBHOT ITPOIIECYaabHOI MisIbHOCTI [2; 3]. Pasom i3 Tum
CKJIQJIHICTh BIITBOPEHHS BCIX ICHYIOUMX HUHI MIXKHAPOIHUX CTaH/IaPTiB B OKPECIICHIN
cdepi B ix noBHOMY 00cs31 B HopMmax ynHHOTO KITK crionykasna 3akoHOaBIS 710 BH-
3HAYEHHS CHCTEMH KPHUMIHAIFHOTO MPOIIeCyaThbHOTO 3aKOHO/IaBCTBA YKPATHH HIJITXOM
BKJIIOYEHHS 10 Hei BiIMOBIAHMX MOJIOKECHb MIXKHApOAHHUX JOTOBOPIB, 3rofa Ha
000B’13KOBICTh AKMX HamaHa BepxoBHoto Pamoro Yipaiam (ct. 1 KIIK). Kpim HOpM
MDKHapOJHHUX JIOTOBOPiB, Mi’XKHAPOJHI CTAHIAPTH KPUMIHAILHOTO MEPECITiTyBaHHs
MOYKYTh BU3HAYATHCS ITOJIOKCHHSIMH PE3OJIFOLIIM, TUPEKTUB 1 PEKOMEH/IAIlii MIXKHAPO/I-
HUX OpraHi3aimii, iX CTPYKTYpPHHX IiIPO3/ALIIB, PIIIEHHIMHA MIXKHAPOIHUX CyIOBHX
YCTaHOB, SIKi aHAJIOTIYHO CTaHAAapPTaM y Taiy3i MpaB JIIOJHHU BKIIOYAIOTh SK YHiBEp-
CaJTbHI CTaHAAPTH — Po3po0dieHi B Mexkax Opranizarii 06’ eqnanux Harrit (mani — OOH),
TakK i perioHanbHi — cOPMOBaHi perioHAILBHUMH MIXXHAPOIHUMHU OpraHizauisimu [4].
Hanpukna, 10 perioHaibHUX Hayiexkarbh KOHBEHITIS ITPO 3aXUCT MIPpaB JHOIUHH 1 OCHO-
BonoJIOKHUX cBoOOA [5] (mami — K3I1JI) i mpakTika €BporneichbKoro cyay 3 mpas JIro-
auad (nam — €CIUL) (4. 2 ct. 8, u. 5 c1. 9 KIIK), siki mix 9ac TyMadeHHs i 3aCTOCy-
BaHHS HOPM KPHMIiHAJIBHOTO TPOIECYaTbHOTO 3aKOHOJJaBCTBAa YKpaiHW HaOyBatoTh
0COOJIMBOrO 3HAUEHHS, 10 3yMOBJICHO BUKOHAHHSAM YKpaiHOIO 3000B’s13aHb 3 JOTPU-
MaHHS €BPOIMENHCHKUX CTaHAApTIB y cdepi 3aXucTy mnpas i cBOOO IIOANHHU, B3SITHX
JepkaBoro Ha cebe 3 MomeHTy patudikanii K3I1JI.

Croronni €CIJI npoaoBkxye KOHCTaTyBaTh OPYIICHHST YKPaiHOIO0 MIKHAPOTHUX
3000B’s13aHb y cepi mpaB i CBOOO JFOAMHH, 0COOIHMBO MO0 KPUMIHAIBHOTO CYIIO-
yuHCcTBa [6]. ToMy 1 CbOTOAHI Y KPUMIHAJIBHOMY MPOIEC] aKTyaJbHOIO 3aUIIAETHCS
npobnema BukoHaHHs pimens €CILI momo Ykpainu. Pazom i3 Tum m. 2 4. 3 cT. 459
KIIK, sixuii ykazye, 110 MiACTaBOIO MEPErIsiLy CYJOBOTO PillIeHHS, 1[0 HA0PaIo 3aKOH-
HOT CWJIH, 32 BUKJIIOYHHUMH OOCTaBUHAMH € BCTAHOBIICHHSI MI>KHAPOJHOKO CY/IOBOIO
YCTaHOBOIO, IOPUCAMKINIA SKOT BU3HAHA YKPATHOK, MOPYIICHHS HEI0 MIXXHAPOIHHUX
3000B’s3aHb, BUKJIMKAe MuTanHs. [lo-niepiue, BuMarae KOHKpeTH3alii BU3HaYeHHsI 0~
HATTS «MDKHaApOIHA cyaoBa yctaHoBay (cT. 90, m. 2 4. 3 ct. 459, c1. 614 KIIK Ta in.),
a TAKOXK MEPENiK TAKUX YCTAHOB, PILICHHS SIKUX € MiACTaBOIO JJIs IEPEITISLY CYA0BOTO
piteHHs 3a BUKIIo9HIME oOctaBuHamu (ctarti 459—-467 KIIK) abo moxyTs OyTH BU-
3HaHI Ta BUKOHaHI B YKpaiHi BignosigHo a0 cT. 614 KIIK. Ilo-gpyre, 3akoHOgaBUA
KOHCTpYKIist HopMH 11. 2 4. 3 ¢T. 459 KIIK nepekonye B TOMY, 1110 KO’)KHE KOHCTATOBaHE
MDXKHAPOIHOIO CYJIOBOIO YCTAHOBOIO MOPYIIEHHS YKPaiHOI MI>XKHAPOTHUX 30008’ A3aHb
€ 0E3yMOBHOIO MiJICTaBOIO JIJIsI MEPErIIAYy CYIOBOTO pieHHs. BogHouac y mpaBo3ac-
TOCOBHIH MPAKTHIII CKJIAJacs 1HIIAa CUTYaIlis, Ska BKa3ye, mo 1. 2 4. 3 cT. 459 KIIK He
Mae 0e3yMOBHOTO XapakTepy, 0 BUMarae KOMIUIEKCHOTO HayKOBOTO aHamizy. OnHo-
YacHO MpoliecyaibHa peopma B YKpaiHi, a TAKOXK CTBOPESHHS 1 MOYATOK (PyHKIIOHY-
@
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BaHHs HOBOro BepxosHoro Cyny (mani — BC) npuBenn 10 OHOBIEHHS TPOIIECYyaIbHO-
ro MeXaHI3My Meperisiay CyIOBUX PillleHb, [0 HA0paIu 3aKOHHOI CHJIH Y KPUMIiHAJb-
HOMY IIPOBADKEHHI, Y TOMY YHCIII # y BUITaAKaX KOHCTATaIlli Mi>KHAPOTHOIO CYIOBOIO
YCTaHOBOIO, FOPUCIMKLIS SKOT BU3HAHA YKPaiHOIO, MOPYILIEHB AEPKaBOKO MI>KHAPOTHUX
3000B’s3aHb, 10 CIIOHYKA€E JI0 HOro HayKOBOTO repeocMucieHHs. [lomyk Biamosiaei
Ha I1i TUTAHHSI € METOI0 PEMPE3EHTOBAHOTO HAYKOBOTO JIOCIIIKEHHSI.

1. MATEPIAJIM TA METOIHU

Jis HOCATHEHHS METH JI0CIIPKEHHS aBTOPaMH BUKOPUCTAHO KOMILIEKC 3arajbHOHAY-
KOBUX 1 CIIEIliaIbHUX METOJ[iB HAyKOBOTO Mi3HAHHSA. Tak, BUKOPUCTAHHS J[1aJJeKTUIHO-
T'O METOJTY TTi3HAHHS JO3BOJIAIIO IOCIINTH PO3BUTOK HOPMAaTHBHUX OCHOB 3/TIICHEHHS
KPUMIHAJIBHOTO TPOBAJKCHHS 3@ BUKIIOYHUMHU 00CTaBUHAMH, 30KpeMa MPoIeCyalb-
HOTO MEXaHi3My Mepersiy CYJJOBHX PillleHb, SKi HaOpayn 3aKOHHOI CHJTH, Y pa3i BCTa-
HOBJICHHSI MDDKHAPOJTHOKO CY/IOBOKO YCTaHOBOKO, FOPUCIUKIIIS KO BU3HAHA YKPATHOO,
TIOPYIICHHS IEePKABOI0 MIKHAPOIHUX 3000B’s3aHb MIPU BUPIMICHHI CIIPABH CYIOM.
OCKIJbKY JiaNIeKTUYHUN METO]] TI3HAHHS BU3HAYAE UIAXH OYJIb-SKOTO JIOCIIIKSHHS,
HOT0 BUKOPUCTAHHS TO3BOJIMJIO JICTAJIbHIIIEC BUBYMTH TIOCTABICHY TPOOICMAaTHKY.

Buxopucranss GpopMaabHO-JIOTTYHOTO Ta CUCTEMHO-CTPYKTYPHOTO METO/IIB, a Ta-
KOX METOJly y3arajibHEHHs JJO3BOJIMIIN 3allPOIIOHYBATH aBTOPCHKY KIIACU(IKAIIIIO I10-
pyILIEHb MKHAPOJHHUX 3000B’s13aHb YKPATHOIO MiJ] 4ac BUPILICHHS CIPABH HalliOHAJb-
HHUM CYZIOM, 5IKi MOKYTh BCTAHOBIIFOBATHCS MIXHapOJHOK CYJIOBOIO YCTaHOBOIO,
a TaKOK KPHUTEPii, BIAMOBIAHO 0 SKUX MMOBUHHO BUPINTYBATHCS MUTAHHS ITPO MOMKITH-
BICTh TAKOT'O MEPETIIsIY.

2. PE3VJIBTATHU TA OBI'OBOPEHHS

30 xoBtHs 2017 p. BepxoBHa Pana Ykpainu npuiinsna 3akoH Ykpainu «IIpo BHeceHHs
3MiH 70 [0crogapchKoro mpoiecyaibHOTro Kojekcy Ykpainu, [{uBiibHOTO mporecy-
aIbHOTO KoJieKey Ykpainu, Komekcy anmiHicTpaTHBHOTO CyNOYMHCTBA YKpaiHu Ta iH-
IMX 3aKOHOAaBYMX akTiB» Ne2147-VIII [7] (mami — 3akon Ne 2147), skum MpoIoBKEHO
pedopMyBaHHs IPaBOCYJIs B HalIi KpaiHi. Tak, OLIbIIICTh MOJIOKEHb OCTAHHBOTO
Habpanu ynHHOCTI 15 Tpymust 2017 p. 3 boro AHA CYTTEBUX TpaHcdopmaiii 3a3HaIn
aJIMiHICTPaTUBHE, TOCIIOIAPChKE, IUBLIBHE MTPOIECYaIbHE, 8 TAKOXK KPUMIiHAJIBHE PO-
LecyalibHe 3aKOHOaBCTBO Ykpainu. Tak, 3akoHoMm Ne2147 Oyio BHECEHO 3MiHH JI0
KIIK, gactuHa sikux 1moB’sizaHa 3 pehopMyBaHHSIM CyA0yCTPOIO B YKpaiHi, JIIKBiJalli€ro
Bumioro cnienianizoBaHoro cyny YKpaiHu 3 po3IIay HUBUTBHAX 1 KpUMIHATBHUX CIIpaB
(mami — BCCY) ta crBopennsiM HoBoro BC sik kacaniifHoi iHcTaHLii. 30KkpeMa, HOpMH
KIIK 6y:10 nprBeaeHO y BiINOBIAHICTB 0 IOJIOkKEHb 3akoHy Ykpainu «IIpo cymoycrpiit
i craryc cyaniB» Big 2 uepBHs 2016 p. No 1402-VIII [8] (mani — 3akon Ne 1402). 3rigno
31 CT. 36 11bOr0 3aKOHY KOHKPETH30BaHO MMOBHOBaXkeHHS BC y KpUMiHAJIILHOMY CYIIO-
YHHCTBI. Y 3B’S3KY 3 IIUM Ilepea0dadeHo, U0 CyIoM KacaliiHoi IHCTaHLii y KpUMiHaIIb-
HoMy npoBakeHHi € BC, a cyoBe mpoBaKeHHsI OXOIUTIOE KpUMiHAJIbHE MTPOBaIKEH-
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HS y Cyni mepmioi iHcTaHIii (MATOTOBYE CyIOBE MPOBAIHKEHHS, CYITOBHIA PO3TIIST
1 yXBaJIEHHS Ta IPOTOJIONIEHHS CYJIOBOTO PIllIEHHS ), TIPOBA/KEHHS 3 TIEPETVISITY CYyTOBHX
pIIIeHD B aneNsiiHOMY, KacalliifHOMY TIOPSIZIKY, @ TAKOXK 32 HOBOBUSBICHUMH a00 BU-
KIrouHUMH oOctaBuHaMH (1. 21 124 4. 1 ct. 3 KIIK) [1].

JlikBimanis BepxoBHoro Cyny Ykpainu (nani — BCY) Ta mouarok (yHKIIOHYBaHHS
HoBoro BC sk €mnHOI KacariiHOi 1HCTAHIlIl 3yMOBHIIM BHKJIIOUCHHS MTPOBAIHKCHHS
3 epensiy cynoBux pitens BCY sik yactuHU cy1oBoro npoBapkeHHs (1. 24 4. 1 ct. 3
KIIK) i BigmoBigao BukiroueHHs r1. 33 KITK. OnHouacHO BU3HAYEHHS ITOBHOBAKEHb
HOBOcTBOpeHoro BC y KpuMiHaIbHOMY CYIOYMHCTBI, a TAKOXK IEPEPO3IMOILT TIOBHO-
BaxkeHs JiikitoBanoro BCY (1. 33 KIIK), BianoBiIHO 10 HOBOT CUCTEMH CYJI0YCTPOIO
VYkpaiau, qetepMinyBai oHOBIICHHS I1aB 32 «IIpoBampkeHHS B Cy/i KacamiiHol iH-
cranuii» Ta 34 «IIpoBajKeHHS 32 HOBOBUSIBICHUMH a00 BUKITIOYHUMH 0OCTaBUHAMM
KIIK. Tak, nepma Oyna TpanchopMoBaHa 4acTKOBO, a 3MiHU B i1 HOpMax MoB’si3aHi 3:
1) po3mofiioM TOBHOBaXXEHbB 3 MEPETVISAY CYAOBUX PillleHb y KacallitHOMY TOPSAKY
cepell CTPYKTYPHUX Tipo3/iiiB camoro BC: koneriit cyaiB, CyJOBHX Tajiat, 00’ €1HaHOT
najaru KacamiitHoro kpuminaneHOTO cyny Ta Bemukoi [Tamaru BC [9]. KIIK 6ymo
JIOTIOBHEHO JIBOMa HOBUMH cTaTTsIMU 434! ta 434?; 2) npouecyaisHUM 0popMIICH-
HSIM PE3yJIbTATIB MisUTBHOCTI Kacalriiaoi iHcTaHIii. BinmoBiaHi 3MiHNM BHECEHI 10
crareii 441 1 442 KIIK, npucssuenux cynosum pimennsm BC. B inmiii yactuni no-
PAZIOK MTPOBAPKEHHS B Cy/I1 KacaliiHol iHCTaHIlT He 3MiHUBCs. OTKe, TOBHOBAYKCHHS
BCCY, nependauenni KIIK, 6y nepenani BC y moBHOMY 00cs3i Ta mepepo3moiieHi
MiX HOTO CTPYKTYPHUMH MiAPO3IIIaMH.

[lomo moBHOBaskeHb BCY micis mpornecyansHoi 1 cymoBoi pedopm [10] 3ayBaxu-
MO, III0 OCTaHH1 y TpaHC(HOPMOBAHOMY BUIVIsIII 3HAHIILIHM BinoOpaxkenHs y rir. 34 KIIK.
Tax, 3akonom Ne2147 Gyno 3MiHEHO HE JUIIE HAa3BYy ITi€l IIaBH, KA BiATEIIEP peryia-
MEHTY€ TIPOBA/KEHHS HE TITHKH 32 HOBOBUSBICHUMH, a 1 32 BUKIIOUHUMH OOCTaBH-
Hamu [11], a i ycro cucteMy neperisiry CyIOBHX pillleHb, Ki HaOpajii 3aKOHHOT CHIIH,
HOTO TiACTaBH 1 IporecyanbHuid opsaok (crarti 459—467 KIIK).

Biamosigao 10 1. 2 c1. 459 KIIK Vkpainu 10 4rciia HOBOBUSBICHUX 00CTaBUH
3aKOHOIABEIb BIAHOCHUTE: 1) IITydHE CTBOPEHHSI 200 MMiApOoOICHHS T0Ka3iB, HETTPABHIIb-
HICTh MEpEeKIIaay BUCHOBKY 1 MOSCHEHb EKCIEpPTa, 3aBiJOMO HENpPaBIMBI MOKA3aHHS
CBIJIKa, IIOTEPIIIJIOTO, MiI03PI0BaHOT0, 00BUHYBAYCHOTO, HA SIKUX TPYHTYEThCSI BUPOK;
2) ckacyBaHHS CYJOBOTO DillIEHHS, SIKE€ CTAJIO MiJCTaBOIO /ISl YXBaJIEHHS BUPOKY YU
MMOCTAHOBJICHHS YXBaJIH, 0 HAJICKUTD TIEPEIVITHYTH; 3) 1HII 00CTaBUHM, SIKi HE OyIIn
BiIOMi Cyqy Ha 9ac CyIOBOTO PO3IJIAY MPHU YXBAJICHHI CYTOBOTO PIIICHHS 1 SKi cami
1o co0i abo pa3oM i3 paHillle BUSBICHUMH OOCTaBUHAMHU JIOBOJSATH HENPABUIBHICTh
BHPOKY UM YXBaJIH, II[0 HAJIEKHUTH NMEperIstHyTH [ 1]. AHami3 TakuxX MOJI0XKEHb 1 3icTaB-
neHHs penakmiid ct. 459 KIIK «m1o» 1 «miciss» HaOpaHHS ynHHOCTI 3akoHOM Ne 2147
JIAl0Th 3MOTY CTBEPJDKYBATH, 1110 3aKOHOJAABEIb HE 3MIHHUB BIACHOTO I XOAY 10 BHU-
3HAYEeHHS HOBOBHUSBJICHUX 00CTaBHH. OTHOUYACHO BapTO 3ayBAXKUTH, IO 3 4. 2 CT. 459
KIIK Oyiio BHKIIFOUEHO 11. 2 1 11. 4, JIe HIUIOCS PO «3JI0BKUBAHHS CJIiTY0T0, TPOKYPO-
@
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pa, CIig4oro CyAlli 4 Cydy Wil 4ac KPUMiHAIHHOTO MPOBADKEHHS» Ta «BU3HAHHA
Koncturyuiitnum Cyaom YKpaiHu HEKOHCTUTYLIMHOCTI 3aKOHY YKpaiHu, iHILIOTO aKkTa
(ix oxpeMux MONOKeHb) abo HamanHsa KonctutymiitanM CynoM YkpaiHu oQiriiHoro
TIyMadeHHs nonoxkeHb KoHctuTynii Ykpainu, 1110 € BIIMIHHUM Bij TOTO, 5K iX 3aCTO-
CyBaB Cy/I ITPH BUPIIICHHI CIIPaBW», SIK MJICTaBH MEPErNISY CYJ0BUX pimenb. Oxpec-
nieHi nonoxeHHs 3akoHoM Ne2147 Oyiu BiHECEeH1 0 YUCIIa IMiJICTaB U TepersTy
CY/IOBUX DIllIeHb, SIKi HAOpaau 3aKOHHOI CHJIH, 32 BUKIIOYHUMU OOCTaBUHAMH, a KO-
numHiT 1. 5 4. 2 ct. 459 KIIK tpancdopmoBanwmii y 1. 4 4. 2 1mi€l K CTaTTi.

3rigno 3 4. 3 ct. 459 KIIK BuKIIOYHMME 00OCTaBUHAMU TIEPETIALY CYIOBUX PilliCHb,
1m0 HaOpasn 3akoHHOI critH, €: 1) BcraHosneHa Korcrtutyniitnum CymoM Yikpainu He-
KOHCTUTYIIHHICTh, KOHCTUTYIIHHICTh 3aKOHY, 1HIIIOTO IIPABOBOTO aKTa YH iX OKPEMOTO
MOJIOKEHHS, 3aCTOCOBAHOTO CYJOM IPH BHUPIILICHH] CIIpaBy; 2) BCTAHOBIICHHS MiXKHa-
POIHOIO CYIOBOIO YCTaHOBOIO, FOPUCIMKIIS KO BU3HAHA YKPaiHOO, MOPYIIEHHS
VYkpainoro Mi>KHapoAHUX 3000B’s13aHb NP BUPIIICHH] AaHOI CIIpaBU CyIOM: 3) BCTa-
HOBJICHHS BHHHM CY/JIi Y BYMHCHHI 3JIOUMHY a00 3ITOBKHBAHHS CIIiA90TO, TPOKYpOpa,
CJIIZTYOTO CyAi UM CyIy HiJl 4ac KPUMiHAJIBHOTO MPOBAIKEHHSI, BHACIIIZIOK SIKOTO OYII0
yXBaJICHO CyoBe pimeHHs. Haragaemo, mo o6craBuHa, nependadena . 2 4. 3 ct. 459
KIIK 6yma migcraBoro st 3niicHeHHs mpoBakeHHss BCY (u. 1 ct. 445 KIIK). 3Bep-
HEMOCSI JIO MPAaBOBOTO aHAJIi3y MOPSIKY MEePEnIsy CyA0BUX PIllIeHb, SIKi HA0pau 3a-
KOHHOI cuin, 3a 1. 2 4. 3 cT. 459 KIIK.

[epenycim ciig 3ayBaskutH, 1o Hi B KIIK, Hi B KpuminansHoMy kopekci Ykpainu
(mani — KK) 3micT mOHATTS «MDKHApOIHA Cy/IOBa YCTAaHOBa» HE PO3KpuBaeThes [12].
Taxk, BinmoimHO 1o Ykasy llpesunenta Yrpainu «[Ipo [lopsaok 3nilicHeHHS 3aXUCTY
npaB Ta iHTepeciB YKpaiHH IMiJ] 4ac yperynoBaHHs CIIOPiB, PO3MIALY Y 3aKOPJOHHHX
IOPUCIUKIIHIX OpraHax CIpaB 3a y4acTiO iHO3eMHOTO cy0’ekTa Ta YKpaiHW» Bill
26 uepBHs 2002 p. Ne581/2002 mig 3aKopAOHHUM IOPUCAUKLIIHHIM OPraHOM PO3yMi-
€THCSI MDKHAPOIHUH CYTOBUH, MIKHAPOIHUH apOiTpaskHUM OpraH, 3rojla Ha 3iHCHEH-
HS FOPUCAUKLIT SIKUM 1010 YKpaiHM HaJaHa BiIOBIAHO 1O MIKHAPOJHOTO JOTOBOPY
a0o B iHIIMH crOCiO 3TiJIHO 13 3aKOHAMHU YKpaiHW, a TaKOXK CyIOBUH, apOiTpayKHUHA
opraH iHo3eMHoOi Aepxkasu [ 13]. Anamizytoun Take BuzHaueHHs, FO. Anenin ta A. Ilin-
TOPOJMHCHKA 3BEpHYJIM yBary, 0 Ha MO3HAYCHHS JOCIIKYBAHOTO SIBUIIA HE JIUILE
B HayIli, a ¥ y HAIlIOHAIBPHOMY Ta MI)KHAPOTHOMY 3aKOHOIABCTBI BUKOPHUCTOBYIOTHCS
Pi3HI TEpMiHHU: «MDKHApOJHA CydOBa YCTAaHOBa», «MUKHAPOIHHUM CYIOBUH OpraH»,
«MDKHAPOITHUH Cym», «MIKHAPOIHUN TPUOYHAID) TOIIO. Y UEHI K BU3HAYAIOTH MTOHSITTSI
MDKHApOJIHOI CYJJOBOI YCTAHOBH SIK CyAOBOT'0 200 1HILIOrO OpraHy, HaliJIeHOTO IIOBHO-
Ba)KCHHSIMHU Ha 3JIIHCHEHHS KPUMIiHAJIBHOTO MPOBA/KCHHS, CTBOPEHOTO Ha ITiJICTaBi
MDXXHAPOIHOTO JIOTOBOPY a00 pillleHHs Mi>KHAPOIHOT OpraHi3allii, WIEHOM SKUX € YKpa-
Ha, 3roj1a Ha FOPUCAMKIIIO SIKOTO HaJlaHa YKpPaTHOI0, Y BCTAHOBJICHOMY 3aKOHOaBCTBOM
TOPSIAKY [2], 3 AKHMM MOKHA TTOTOTUTHCS.

VY MiKHapoIHOMY MpaBi A0 MIXKHAPOIHHUX CYIOBHX YCTaHOB BiJHOCSTBH MOCTIiHHI
i TUMYacoBi MiKHApOHI cynu (TpUOYHAIN), SIKI MalOTh CrieU(iuHy MPEAMETHY, Te-
L ]
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pHUTOpiaNbHY, 9aCOBY Ta IEPCOHANBHY IOpHcauKIii. Tak, 3a1eKHO Bi XapakTepy CIio-
DY, SIKHii BUpIIIy€ MI>KHAPOTHUHN CYAOBHI OpraH, BAOKPEMITIOIOTh: CY/IH, IO BUPILIYIOTh
MKIepKaBHI criopu (Hampukiaa, Mixuaponauii cynq OOH); cynu, o BHPIOTYyIOTh
CIOpU MK (Qi3UYHUMH, IOPUANIHIMHE 0cO0aMH Ta OKPEMUMHM KpaiHAMH Y1 MIKHAPO.I-
HUMH opraHizanismu (Hanpuknan, €CILI); cynu, mo 3abe3neuyoTs NPUTITHEHHS 10
KpUMiHaIBHOI BiAmoBinansHOCTI (piznuHmx ocid (HiopHOep3bkuii crienianizoBaHui
BilicbKoBU TprOyHau, TokilichKuii crienianizoBaHnil BilicbkoBHid TpuOyHam, MixHa-
ponmHuii BifickkoBHH TpuOyHaM Mmoo Orocnasii, Mixkaapogauit TpudyHa momao Py-
AHJIU TOILIO); CY/IH, IO BUPILIYIOTH TPYAOBI CIIOPH B MEKaX MIXXHAPOIHUX OpraHizarii
(manpuknan, Mi>xkHapoaHHUH aJIMiHICTpaTUBHUNA TPUOyHaN); CyIH, IO BUPIMIYIOTh
pizni kareropii cnpas (Cyn €sponelicekoro Coro3y) [14]. 3okpema, Hail0iIbII BigO-
MHMHU 1 aKTUBHO JIIFOYMMH Ha MIXKHAPOIHIN apeHi cboroaHi € Mixxunaponuuit Cyn OOH
(mani — MC OOH), Mixnapoauii TpruOyHa 3 MOpcbkoro nipasa, Cy €Bporenchkoro
Corosy, €CITI, Mixxnapoauuii komepiiiinuit apoitpax (namni — MKA), MixxamepukaH-
CBKHH Cy1I 3 TipaB JtoanHn, MiKHapomHui kpuMiHaapHuHA cyx (mami — MKC) Tommo [12].

AHani3 nignucanux i paTudikoBaHuX YKpaiHOIO MIXKHApOJHHUX JOTOBOPIB Ja€
3MOTY CTBEP/KYBAaTH, IO JI0 MIKHAPOJHUX CYIOBHX YCTaHOB, FOPUCIUKILS SIKUX BHU-
3HaHa Ykpainoto, ciif BimHectu €CIII, MKA i MC OOH [15]. Cknaanima cutyaritis
3 BU3HaHHAM YKpaiHoto ropucaukuii MKC, amxke nponec npuegHanns YKpaiHu 10
MDKHAPOIHOTO KPUMIiHATLHOTO TIpaBocyms Oyimo po3modaro mie 20 cigrs 2000 p. (-
nucanHsi Pumcekoro cratyty MKC Ykpainoro), mpote i goci He 3aBepiueHo [16]. Cro-
rogHi YkpaiHa JuIIe ckopucTajiacs MpaBoOM YacTKOBO BH3HATH ropucaukiito MKC
[IUISIXOM TT0J1adi 3as1B BiNoBiIHO 710 4. 3 ¢T. 12 PumMcebkoro craryty MKC [17; 18].

Takum unHOM, MO0 chepr KPUMIHATIBHOTO CY/IOYMHCTBA HAHOIMBIINI iHTEpec
cranoBisTh pimenHas MC OOH, €CI1JI, MKC, a Takok BUPOKH IESIKUX THMYACOBUX
CY/IOBHX YCTaHOB, MEpCOHAIbHA KPUMiHaJIbHA IOPUCIUKIIS SIKUX TTOMIMPIOETHCS Ha
¢dhiznuamx oci6. Hampuknan, MixkHapogauit TpuOyHaI I KoMUImHROI FOrocmasii
€ €JMHOI0 MDKHAPOAHOIO CYIOBOIO YCTAHOBOIO, BUPOK SIKOT MOYKE BUKOHYBAaTHCS B YKpa-
Hi (4. 4 ct. 10 KK, ct. 614 KIIK) [12]. Tak, sikiio pimenss €CILI e migcraBoro s
311 iCHEHHS IPOBAPKEHHS 32 BUKJIIOUHUMH 00CTaBUHAMH, TOOTO MEPENIsAY CyA0BOIO
pillleHHs, sike HaOpaJio 3aKOHHOT CUJIH, 3 TTiICTABU BCTAHOBJICHHS MIXKHAPOJIHOKO CYJIO0-
BOIO YCTaHOBOIO, FOPUCAMKLIS SIKOT BU3HAHA YKPATHOO, TOPYIIEHHS HEF0 MIPKHAPOIHUX
3000B’A3aHb NPU BUPIIIEHHI JaHOo1 cripaBu cyaoM (1. 2 4. 3 ct. 459 KIIK), To Bupokxu
MKC i MixHapomHOTO TPpHOYHATY 151 KOMUITHBO1 KOrocmaBii — MiXKHApOIHUX CYOBHIX
YCTaHOB, sIKi MalOTh MEPCOHAIFHY KPUMIHAIBHY FOPUCIUKINIO MO0 (i3UIHHUX OCi0,
32 YMOBH 1110 iX IPEJAMETHA FOPUCIUKIIISI OXOIUTIOE JisiHHS, KpuMiHaiizoBani B KK, —
TEOPETUIHO MOXKYTh OyTH BUKOHAHHI Yy TOPSIKY, ependoadenomy 4. 4 ct. 10 KK ta
cT. 614 KIIK.

3rigHo 3 4. 3 cT. 463 KIIK y pa3i BcTaHOBIEHHS MI>KHAPOIHOIO CYIOBOIO YCTAHOBOIO,
IOPUCIMKIIS SIKOT BU3HAHA YKpaiHOIO, MOPYIIEHHS HALIOK0 JePKaBOI MIKHAPOTHHUX
3000B’s13aHb TPH BUPILIICHHI CIIPABU CYZIOM 3as1Ba MPO MEPErvIsi]i CyJI0BOTO PIllICHHS 32
@
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BHKITFOYHUMHU 0OcTaBUHAMM TogaeThes g0 BC mns 11 posmsiny y ckimani Benmxoi [la-
naru. Taka 3asBa MOKe TOIaBaTUCs 0CO00I0, Ha KOPUCTD SKOi MOCTAHOBJICHO PIlLICHHS
MDKHApOIHOIO CYIOBOIO YCTAHOBOIO, HE Mi3HIIMIE Hixk uepes 30 THIB 13 THS, KO ocoba
Ji3Hanacs abo Mora i3HaTHCS PO HaOyTTsI LM PILIEHHSM CTaTyCy OCTaTO4HOro (I1. 2
9. 5 cT. 461 KIIK).

Binmosingao no 3akony Yipaiau «IIpo parndikamnito KoHBeHIIl mpo 3aXucT npas
JIOIWHU 1 0CHOBOMOJIOKHHUX cBOOOA 1950 poky, Ilepiioro nporokoiy Ta MpoTOKOIiB
Ne2, 4,7 ta 11 no KouBenrtii» YkpaiHa MMOBHICTIO BU3HAE HA CBOil TEPUTOPIT Iito CT. 25
K3IUT momo Bu3HaHHS KOMIIETEHIIi €BpoNeiichKoi KOMIcii 3 paB JIIOAUHY TpUHMaTH
BiJ] Oy/ib-sIKOT 0COOH, HEYPSOBOI OpraHizallii abo rpymu oci0 3asBu Ha iM’st [eHepalib-
Horo Cekperapst Panu €Bponu npo nopyieHHs YkpaiHoto mpas, BukiaaeHnx y K3I1J1,
ta cT. 46 K3I1JI mono Bu3HaHHS 000B’S3KOBOIO 1 0€3 YKJIaeHHs CIeIialbHOT yroan
topucaukiii €CIIJI B ycix mATaHHAX, MO CTOCYIOTHCSA TAYMa4eHHS 1 3aCTOCYBaHHS
K3ILI[19]. 3 momenty parudikanii K3I1JI Ykpaina B3siia Ha cebe HU3KY 3000B’s13aHb
y cdepi 3aXHCTy MpaB JIIOIUHHI, HEB1JI' €MHOIO CKJIAIOBOIO SIKUX € BUSHAHHS YKPaiHOIO
topucauknii €CIJL, sxa momuproeTbes Ha BCl MUTAHHS TIyMayeHH 1 3aCTOCYBaHHS
K3I1JI Ta mpoTOKOJIiB 10 HE, a TAKOXK BUKOHAHHS OCTATOUYHHUX PIIlIEHb Y ClpaBax Mpo-
TH Ykpainu (crarti 32, 46 K3ILI) [20].

VY Pexomenpauisix Komitery minictpiB Panu €Bponu «Illogo nepernsigy cripas
1 BITHOBJICHHSI IPOBAKEHHS CITpaB Ha BHYTPINTHLOICPKABHOMY PiBHI Y 3B’ SI3KY 3 pi-
LICHHSM €BpONeichKoro cyay 3 mpas JroauHm» Big 19 ciuns 2000 p. Ne R(2000)2 [21]
(mami — Pexomenpganii) Komiter minictpiB Panu €Bponu (nani — KMPE), sxuit mae
3IIHCHIOBATH HArIsT 32 BUKOHaHHAM pittens €CILJI, Haronocus, mo K3I1JI He MicTuTh
IIOJIOXKEHbD, 5IKi 3000B’513y10Th JloroBipai CTOpoHHM Tiepe0adaT y HallioHAIbLHOMY 3a-
KOHOJIAaBCTB1 MOYKJIMBICT JUTS TIEPETIISTY CIIPAB 1 BiTHOBICHHS IPOBAKEHHS Y CITPaBi,
MIPOTE HASBHICTh TAKMX MOXKIIUBOCTEH Oyia O 32 MEBHUX 00CTaBUH Ha/I3BHYAIHO BaXK-
JIUBOIO, @ B JICSKUX CIIpaBaxX — MIMCHO €TUHUM 3acO00M MOCSITHEHHS restitutio in
integrum. KMPE 3axnukas yci Jloroipai CTOpoHU NepeKoHaTHCs, IO B iX HALlIOHAb-
HUX MPaBOBUX CUCTEMaX 1CHYIOTh HEOOX1/IHI MOXKIIMBOCTI JUIsl IOCSATHEHHSI, HACKUTBKU
11e MOXKJIMIBO, restitutio in integrum, a TaKo 3a0€3IEYUTH BiATOBIAHI MOXKIIUBOCTI JJIs
Nepensiay Crpas, BKIIOYAOYH 1 BiIHOBICHHS IPoBakeHHs y cipaBi. KMPE Bka3as,
1o 3rigHo 31 cT. 46 K3I1JI loroBipHi CTOpoHHU B3sIH Ha cede 3000B’13aHHS BUKOHY-
Batu octarouni pimenas €CIJI y Oynp-skiii cipaBi, cTopoHamMH sIKO1 BOHH €, Ta Ha-
rajiaB, 110 3a IIEBHUX 0OCTAaBMH TaKl 3000B’s13aHHS BKJIFOUAIOTh B)KUTTS 1HIIMX 3aXO0/1B,
OKpiM cripaBeanuBoi catucdakuii, siky npucymxkye €CILI, srigno 3i ct. 41 K311, Ta/
a0o0 3araJbHHUX 3aXOMiB, SKUMHU MOTEPILTINH CTOPOHI 3a0e3MeuyeThbes, HACKUIBKH 1€
MOXJIMBO, BIAHOBJICHHS IIONEPEIHHOIO IIPABOBOIO CTAHOBHUINA, SIKE CTOPOHA Majia /10
nopymenns K3I1JI. KMPE naronocus, 1110 «KOMIIETEHTHI OpraHu Jiep KaB1-BiANOBI1a-
ga caMi BHPIIIYIOTh, SIKi 3aX0H, 3BAKAIOUX Ha HAsSBHI B HAIlIOHAIBHIN MPaBOBIH CHC-
TeMi 3aco0H, € HAHOUIBII BIAMIOBIAHUMU IS JOCATHEHHS restitutio in integrumy,
1 BKa3aB, 110 y BUHITKOBHUX BHIIQJIKaX MOBTOPHHUU PO3MIISL CIPaBH a00 MMOHOBICHHS
L ]
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MIPOBaKEHHS € HAWOIIbII e(PEeKTUBHUM, SAKIIO HE €TUHUM 3aCO00M JOCITHEHHS
restitutio in integrum. Tomy KMPE pexomenyBaB 3a0€31eUUTH HA HAIIOHAIBHOMY
PIBHI «aJeKBaTHI MOXKJIHUBOCTI MOCSATHCHHS, HACKUIHKH 1€ MOXKIIMBO, restitutio in
integrumy Ta 3aKJIMKaB J10 eperIsy HalllOHAIbHUX MPAaBOBUX CUCTEM 3 METOIO 3a0e3-
TIEUCHHSI aJICKBaTHUX MOKIUBOCTEH MOBTOPHOTO PO3INISTY CIPABH, BKIOYAIOUH T10-
HOBJIICHHSI IPOBAJKEHHS, Y BUIajKax, koiu Cyn susHaB nopymeHHs K3I1J1, ocobmuBo:
1) KOJIM TOTepIlijia CTOpOHA Aalli 3a3HAa€ 3HAUHWX HEraTUBHUX HACHIJKIB pillICHHS,
YXBaJCHOTO Ha HAIIOHAJILHOMY PiBHI, — HACTIAKIB, MIOAO SKUX CIPABEIINBA CATHC-
¢axuis He Oyna ageKBaTHUM 3acO00M 3aXHUCTY 1 5IKi HE MOJKHA BUNIPABUTH 1HAKILIE HIXK
Yyepe3 OBTOPHHIA PO3IIIS/T YU TOHOBJIEHHS MMPOBAJPKEHHS; 11) Konu pimeHHs Cymy crio-
HYKA€ JI0 BUCHOBKY, 1110 &) OCKap)KeHE PillIeHHsI HAallloHaJIbHOTO cyny cynepednts K3I1J1
1o cyTi abo b) B OCHOBI BU3HAHOTO TIOPYILIEHHS OyJIH CYTTEBI MPOIEAYPHI TOMUIIKH YU
HEJIOJIKH, SIKi CTaBIISTh ITiJ] CEPHO3HUI CyMHIB PE3yJIbTaT OCKap:KEHOTO MPOBAKEHHS
Ha HalioHaNIbHOMY piBHI [21].

Y komeHTapi 10 monokenb Pexomenmariii KMPE Bkazas, mo y chepy mii K3I1JI
i 1at0Th Oy/Ib-5IKi KaTeropii crpas, 10 3aI0BOJIBHSFOTh KPUTEPil, BUKIAICHI Y M-
MYHKTaX «i» Ta «ii». MeTOo0 BBEJCHHS JONATKOBUX KPUTEPIiiB € BUZHAYCHHS TUX BU-
HSATKOBHX BHIIAJIKiB, KOJIU 3aXUCT MPaB 0COOMUCTOCTI Ta iMIuieMeHTaris pimess CCILIT
MIPEBATIOIOTH HaJl IPUHIMIIAMH TOKTPHHU resjudicata, 0coOIMBO OO MPaBOBOi BU-
3HAYEHOCTI, IPH IIHOMY HisIK HE MPUMEHIIYIOYN BAXKIHBICTh 3a3HAUCHUX TTPUHITHUIIIB.
Tak, y mign. «i» BU3HAUAIOTbCS BUIAJKU, KOJIHM MOTEPIIiIa CTOPOHA MIPOIOBKYE BiJl-
YyBaTH BIUIMB HECIPUATIMBUAX HACIIKIB BiJl pillIEeHHs HAI[IOHAIBHOI IHCTAHIIi1, IO HE
3abe3neuye crnpaBeaauBy carucdakuito. [Ipy 1boMy MOBHHEH iCHYBaTH MPUYMHHUI
3B’S130K MK BUSIBIICHUMH MTOPYLICHHSIMH 1 HECTIPUATIAMBAME HACIiAKaMu. Pa3oM i3 TumM
y TIAML. «ii» BKa3yeThCs HA XapakTep MOpYIIeHb y clpaBax, [0 BiJMOBIIalOTh BHIIE-
3a3HAYCHUM YMOBAM, 3a IKUMH TIePErIIsi]] CIPaBy Ta TOHOBIICHHS [TPOBAPKEHHS y CIIpa-
Bi MalOTh 0COONHWBY BaXKIUBiCTh. [IpukimagamMu Takux CHTyalliil BiIITOBITHO J0O:
1) miam. «a» MOXXyTh OyTH KpUMiHaJIbHE 3aCyIKEHHS, 10 mopyurye cT. 9 abo ct. 10
K3IUJT; 2) mign. «b» MOXyTh OyTH BHIIQJIKH, KOJHM TOTEPIIiJia CTOPOHA HE Maja 4acy
a00 MOXKIIBOCTI TiJITOTYBATH CBill 3aXHCT Y XOJIi PO3IISLy KPpUMIHAJIBHOT CIIPaBH B Pasi,
SIKIIIO OOBHHYBa4YEHHsI IPYHTYBAJIOCS Ha Martepianax, 3100y THX M1 TOpTypamu abo siKi
TIOTEpITiJia CTOPOHA HE MOTJIa MATBEPAUTH, a00 SKIT0 B paMKaX IIUBIIBHOTO TIPOIIECY
10 BiAHOILEHHIO JI0 CTOPiH, 5IKi OEpyTh y4acTh y cHpasi, OyB MOPYIICHUN MPUHLIUI
piBHOCTI. bynb-sKi mopyIIeHHs MOBUHHI, SIK BUIUIMBAE 3 TeKCTy Pexomenpaniii, OyTu
HACTUTBKH CEpHO3HUMHU, 00 BHHHUKAIN OOTPYHTOBaHI CYMHIBH IOJI0 BHYTPINTHBO-
HalloHAJIBHUX mpouenyp [21].

Ha Bukonanus ananizoBannx Pexomennarniit KMPE OyB mpuiinsatuii 3akoH Ykpa-
iHn «I1po BUKOHAHHS PillICHb Ta 3aCTOCYBAHHS MPAKTHKH €BPOMEHCHKOTO Cyy 3 IPaB
moguaM» Bix 23 mororo 2006 p. Ne3477-1V (mami — 3akoH Ne3477), SKHUM BpeTyIn0-
BaHO BiIHOCHHH, 1110 BAHUKAIOTH Yy 3B’5I3Ky 3 000B’3KOM JIepKaBH BUKOHATH PiLLICHHS
€CILT y cnpaBax nipotu Ykpainu. Tak, y cT. 1 3akoHy BKa3aHo, 1110 BUKOHAHHS PirieH-
@
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Hs1 €CIJI moxxe 3nificHIOBaTHCS IIISIXOM: &) BUIUTATH CTATYBadeBi BiAMIKOAYBaHHS Ta
BXKUTTS JONATKOBUX 3aXO1B 1HIMBIyaJIbHOTO XapakTepy; 0) BKHUTTS 3aX0/iB 3arajbHO-
ro xapakrepy. CTaryBadeM BH3HAETHCS 0c00a, 3a 3asBoto sikoi €CIIJI mocTaHoBICHO
Pimenns, a ¢iowxodysanHnsm — cyma CpaBeJIBOi caTuc(akiii, BA3HAYEHa y TAKOMY
pimensi (ct. 41 K3I1JT) [22].

3 MeTo10 3a0€e3MeueHH s BiJHOBJICHHS MOpyIeHuX npas CraryBada, KpiM BUILIATH
BIiJIIIKOYBaHHS, 3TifHO 31 cT. 10 3akony Ne3477, nependaueHi J01aTKOBI 3aX0HU 1HU-
BiTyaJTbHOTO XapaKTepy, 0 YHCIa SKUX HAJe)KaTh: a) BIIHOBICHHS HACTLUTEKY, HACKLTb-
KM LI€ MOJKJIMBO, IONEPEAHBOT0 IOPUANYHOTO CTaHy, sikuid CTsryBad MaB 10 OPYILICHHS
Kousentii (restitutio in integrum). lle nocsraeTbes nuigxoM: 1) IOBTOPHOTO PO3IIIATY
CIIpPaBU CYJOM, BKJIIOYAIOUM BiAHOBJIECHHS NMPOBAHKEHHS y CIIPaBi; 2) MOBTOPHOIO PO3-
DSy CHpaBH aIMIHICTPaTUBHAM OpraHoM; 0) iHII 3axou, nepedadeHi y PimeHHi.

[paxTuka yxsanenus €CIJI pimmenp npotu Ykpainu, B SKUX KOHCTATyOThCA I10-
PYLICHHS NpaB JIIOAMHM, y OIBIIOCTI BUIAAKIB YCTAHOBIIOE 3000B’sI3aHHS JIepKaBU
ITO/T0 BHUIUIATH BiIIIKOAYBaHHS 3asBHUKY (CTATyBady) 3a MOPYIIEHHS HOTO TpaB Ta
OCHOBONONOKHUX cBOOOA. Tomy BukoHanHs pimens €CIL, gk npaBuiio, 3BOAUTHCS
JI0 BUILIATH TPOMIOBOI KomreHcalii. [IpoTe HemooAMHOKUMHY € BUTIAJIKH yXBaJICHHS
pilieHb, 10 MICTATH KOHCTATALII0 MOPYLICHHS MIPaB JIIOAUHN y KPUMIHAJIBLHOMY IPO-
BaJDKEHHI y MaTepialbHOMY Ta/ab0 MpOoIeCyalbHOMY acleKTax, HeraTUBHI HACIIIKU
SIKOT'O IPOJOBXKYIOTh BIJIMBATH Ha 3asiBHUKA. Y0auaeThCsl, 1110 CaMe B TAKUX BUIIAJKAX,
3rigno 3 4. 1 ct. 10 3akony Ne3477, y npoueci Bukonanus pimenus €CILI, Bunece-
HOTO MPOTH YKpaiHH, 3 METOI0 3a0€3MeYeHHS BiTHOBIIEHHS MopyIieHnx npas CTiarysa-
Ya, KpiM BHILJIATH Bi/IIIKOYBAaHHSI, MOXKYTh BYKUBATHCS JOIATKOBI 3aX0/U 1HAMBITyasTh-
HOTO XapakTepy, TOOTO 3a0€3MeUCHHS BiTHOBJICHHS HACTUIbLKH, HACKIIBKH 11€ MOYKIIUBO,
MTOTIEPEAHBOTO FOPHIUYHOTO CTany, ssknuii CraryBad MaB 1o nopytneHHst K311 (restitutio
in integrum), 30KpeMa, IUISIXOM MMOBTOPHOTO PO3MISAY CIPaBU CyAOM, BKIIOYAIOUYH
BIIHOBJICHHS TIPOBaPKCHHS ¥ cripaBi [20].

VY 1boMy KOHTEKCTI aBTOpaMH 3ayBaKeHO, 1110 HopMa 11. 2 4. 3 cT. 459 KIIK Buma-
rae BIOCKOHaJIeHHS. Tak, yCTaHOBJICHHS MIXKHAPOJHOIO CY/IOBOIO YCTaHOBOIO, IOpHC-
JUKLis SIKOT BU3HAHA YKPaiHOIO, MOPYIIEHHS HEI0 MIXHAPOJHUX 3000B’s13aHb NPU
BUPIIICHHI CITPAaBU CY/IOM SIK ITiZicTaBa JJisl 3A1HCHEHHSI POBaPKEHHS 32 BUKIIOYHUMHU
obcrapuHamu y Bemmkiit [1amati BC He BpaxoBye BChOTO CIIEKTpa Ta XapakTepy IT0-
pYLICHb MIXXHAPOJHHUX 3000B’sI3aHb, IKI MOXKYTh BCTAHOBJIIOBATUCS MI>KHAPOAHOIO
CYZIOBOIO YCTaHOBOIO. Taka Te3a MiATBepKYETHCS 1 MPAKTUKOIO BUKOHAHHS PillIEeHb
€CIJI B YkpaiHi. YcTaHOBIJICHO, 110 HE KOKHE TaKe MOPYIICHHS YCYBAETHCS IIIISIXOM
nepenisiay CynoBoro pinieHHs. Lle moB’s3aHo y nepury 4epry 3 MpUpoIor0 AOMYIIEHHX
MOpyIIeHb, KiIacudikallis SKux He Oylia BpaxoBaHa 3aKOHOJABIIEM ITiJT 9ac (HhOpMYITFO-
BaHHsA 1. 2 4. 3 cT. 459 KIIK. Ha nymMKy aBTOpiB, MOpYIICHHS MKHAPOAHUX 3000B’sI3aHb
YkpaiHOIO ITiJ1 9ac BHPIMICHHS CIIPaBH HAITIOHAIBHUM CYIOM, SKi BCTAHOBJICHI MiX-
HApOIHOIO CyAOBOIO YCTaHOBOIO, MOXKYTh KIIaCH(iKyBaTUCS 3a TAKUMH KPUTEPISIMU:
1) 3a5eKHO BiJl XapakTepy MOPYIICHOT HOPMHU MIXKHAPOIHOTO 3000B’sI3aHHS — MaTepi-
L ]
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aJbHi, TporiecyallbHi a00 3MillIaHi; 2) 3aJIeXHO BiJl TPUBAJIOCTI MOPYIICHHS Yy Yaci —
3aKiH4eHi, TpHBatodi ab0 MPOJOBKYBaHi; 3) 3aJIeKHO BiJl MiCTaBH MOPYLICHHS — CIIPHU-
YUHEHI PITICHHSAMY, TisIMU a00 Oe3IiSTHHICTIO YITOBHOBKCHUX Ha 3MIHCHEHHS KPUMI-
HAJIBHOTO MPOBAKEHHS 0ci0 a00 HEJOCKOHAICTIO HAlliIOHAJIBLHOTO 3aKOHO/AABCTBA;
4) 3a11e)HO B1JI HACHIJIKIB IOPYIIEHb JUIsi 0COOU — MOPYIIECHHS, 0 TPOJAOBKYIOTh 3Y-
MOBITIOBATH IIKi/UTMBI HACIIAKH JUI 0COOM 200 HETaTUBHUI BIUIHB SIKMX Ha FOPUAMIHAN
cTaH 0coOu OyB OMTHOMOMEHTHHM; 5) 3 OIVISILY Ha CEPHO3HICTh BILIMBY MOPYIIECHHS Ha
CIIPaBEITUBICTE 3MIHCHEHHS KPUMIHAIBHOTO ITPOBAHKCHHS B ILIOMY Ha HaIliOHAIBHO-
My piBHi — TaKi, IO CTaBIATH MiJ CYMHIB CIPaBEJIMBICTh BUPIILIECHHS KPUMiHAIBHOT
CIIPaBU Ta YXBAJCHOTO CYIOBOTO pilIeHHs, a00 Taki, M0 HE BIUTMBAIOTH HA HUX;
6) 3 OISy HA MOXKITUBICTP JIOCSTHEHHS Ha HAI[IOHATIBHOMY DiBHI restitutio in integrum,
TOOTO BIJHOBJICHHS HACTLIBKH, HACKIJIBKH 11€ MOXJIMBO, TIONEPEAHHOTO IPABOBOIO
cTaHy, sSKkui ocoda mama g0 nopymenas K3I1JI, — Taxi, mo yHEMOKITUBIIIOIOTh Biji-
HOBJICHHS BKa3aHOT'O CTAHOBHIIA (CTaHy), i Taki, 10 HAIal0Th MOKJIMBICTD BiTHOBUTH
TTOTIEPETHE TIPABOBE CTAHOBUIIE (CTaH) OCOOH.

3anporoHoBaHa kinacudikalis He MPEeTeHAY€E Ha BUYEPITHUHN NEePeiK 1 Ma€ yMOBHHI
xapakrtep. Pa3oM i3 THM BOHa Ma€ BaXJIHMBE MPAKTUUHE 3HAYCHHS. Y BHIAIKaX, KOJIU
€CIUI y cBoix pimennsax koHcrarye nopymeHHas Hopm K3I1J1, siki: a) Ha MOMEHT po3-
sy 3asiBu y €CIJI maroTh 3aBeplIeHui XapakTep i Hajadl He 3yMOBIIOIOTh IIKiJI-
JIWB1 HACIIIKK JJIST FOPUAMYIHOTO CTAaHOBHINA (CTaHy) 0co0u; 0) Oyimu CipuIuHEHi Je-
¢dexkramu Ta/ab0 KOJi31sIMU HALIOHAJIBLHOTO 3aKOHOJABCTBA; B) YHEMOKIHMBIIOIOTh
BiTHOBJIEHHS MPaBOBOTO CTAHOBHINA (CTaHy) 0COOM, SIKE ICHYBaJIO JI0 MOPYIIEHHS
K3IUT; r) He cTaBisTh mijJ cepio3HUNA CyMHIB pe3yJbTaT KPUMiHAJIBHOTO TPOBaIKEH-
Hsl Ha HallIOHAJTBHOMY PiBHI (SIK CITPaBEAIMBICTh CYIOBOTO PillIEHHS, TaK 1 IPOLIEAYpH
B IITOMY), BOQYa€ThCs, M0 TIEPEIIIsiIT CYJI0BOTO PillleHHS, sike HaOpasio 3aKOHHOT CHJIH,
y TIOPSAKY MPOBAKEHHS 32 BUKIIOYHUMH 00CTaBHUHAMU € Hee(eKTHUM 3acO00M BiJl-
HOBJICHHS TTOPYIICHUX TIPaB, aJDKE TaKi MOPYIICHHS Halajli He 3yMOBIIOIOTH IITKiTHBI
HACIIAKH 1711 0COOM Ta HE MOXYTb OyTH YCYHYTI 3a IOIIOMOTOIO MIEPETIIsAY CyA0BOIO
pieHHs. Y 1bOMY BUTIAJIKY JTOTYIIEH] MOPYHICHHS MOXKYTh OyTH YCYHYTI (BHITpaBIIe-
Hi) B HIIUH cnoci0, 30KpeMa MUTSIXOM BHIUIATH KOMITEHCAIi] (BiAIIKOAYBaHHS), IPH-
cymxenoi €CI1JI, abo BKHUTTAM 3arajbHUX 3aXO0/IiB.

3asnauene Bianosigae nmpaktuii BCY. Tak, y mocranoBax Ne5-4xcll Bix 16 Tpas-
Hs1 2001 p., Ne6-891c13 Big 27 ciuns 2014 p., Ne 5-46xc(15)17 Bix 3 nunus 2017 p. ta
iHmux BCY chopmyrmoBas Taky mpaBoBy MO3UIIIO: SKIIO 3a5Ba CTOCYETHCS PIllICHb,
ski He Oynu npeamerom posnsiny €CIUI, # y Bumaaky, KoM 3aKOHHICTb yXBaJIeHUX
y CIpaBi OCTATOYHUX PIllICHb HE MOIVIa OyTH MiJjIaHa CYMHIBY Y 3B’SI3KY 3 YXBaJICHUM
pimennsim €CIJI 3 iHIMX NUTaHb, y 3aJJOBOJICHHI 3asBU CyJ BixMoBIsie. Tak, mocTa-
HoBoto BCY Ne5-168kc(15)17 Bin 30 sxoBTHS 2017 p. Oyi10 BIIMOBJIECHO y 330BOJICH-
Hi 3a51BM 0COOM PO CKacyBaHHS MIOCTAHOBICHUX L1010 HEl CyIOBUX pillleHb 1 3aKPUT-
TSI CIIpaBy 200 HATIPABJICHHS 11 Ha HOBHH pO3IIISII IO CY/y MepIoi incTaniiii. [lizcraBoro
3BepHeHHs 10 BCY 3asBamKa crano pimenas €CIUI y cpasi « ApXimoB Ta iHII mpo-
@
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i Ykpainw» Big 12 cigus 2017 p., SKUM KOHCTATOBaHO MOPYIIeHHSA 11. 1 cT. 6 Ta cT. 13
K3IUI — mamMipHa TPUBATICTh KPUMIHATEHOTO TTPOBAIKEHHS 010 3asBHUKA (7 POKIB
8 micsiB Ta 4 qHI), HeePEKTUBHICTH 3aCO0IB MPABOBOTO 3aXHCTY 1 MPUCY/KEHA BU-
iata rpomoBoi komieHcanii. BCY BkazaB, 110 CTOCOBHO 3asiBHUKA OyJH JOMYyIIEHi
nopymeHHs K3I1J1, siki 3a qaHMX 00CTaBHH HEMOXKIIUBO BiTHOBUTH Y BHUIVISII CTaHY
(cranoBHIa), M0 iICHYBAIH 10 X BYMNHEHHS, a CKACYBaHHS CYIOBUX PIllIeHb YX TI0O-
BTOPHUI PO3TIISA] CIIpaBH HE MpUBEAE 10 caTuc(akiii 3assBHUKA B PO3yMiHHI BUMOT
K3IUJI i HartioHaTbHOTO 3aKOHOMABCTBA [23]. AHaJOTigHA ITPaBOBA ITO3UIIISI BUCTIOBIIC-
Ha BCY B nocranosi Ne 5-46kc(15)17 Bin 3 munas 2017 p. [24].

Haromicth mocranoBoro BCY Ne5-455kc(15)16 Bin 6 nrororo 2017 p. 3asBy ocodu
PO TEPENIs CYI0BOTO PillieHHsI OyJI0 3aJOBOJIIEHO, CYI0BI PillIEeHHSs] CKAaCOBAHO, a CIIpa-
By HalpaBIIeHO Ha HOBUH pO3MIs A0 cydy repmioi iHcraHiii. [lincraBoro mepersiay
cymoBoro pimenast BCY crano pimennas €CIUI y crpasi «3sxyH mpotn YKpaiHu» Bix
25 motoro 2016 p., sikum Oyio KoHcTaroBaHe nopyrneHHs cT. 3 K3ILJI — 3asBHuK 3a3HaB
TIJIECHUX YIIKO/KCHb BHACIIIJIOK JKOPCTOKOTO MOBOJKEHHS, sIKe KBaJTI(hiKyBaJIM SIK He-
JIIOZICBKE Ta Take, Mo NprHMKYE TiaHicTb. €CILJI BBaxkaB ycTaHOBICHUM (DaKT, IO 3a-
SIBHUK 323HaB TUICCHUX YIIIKO/KEHb, I1ePe0yBatOYH I1i/] KOHTPOJIEM OpPTaHiB BIa iy, TOMY
KOHCTATYBaB, 1110 IIOKa3aHHA-313HaHHS 3assBHUKA OYyIIM OTpUMaHi B Pe3yJIbTaTi KOPCTOKO-
TO MOBOKEHHS. Y 3B’43KY 3 THUM, [0 OCTaHHI JIaHi He Oyl BIJTy4eHi 3 I0Ka30BOi 06a3n
miei cripasu, €CILI 6yB BuMyteHni kKoHCTaTyBaT i mopymenHs m. 1 ct. 6 K3IUIL
Amnanizyroun 1ie pimienns, BCY Bkazas, 1110 H0ro BUCHOBKH JIafOTh IMiJICTABH BBAKATU
BUPOK CyJy Mepuioi iHcTaHLil II0/0 3assBHUKA HE3aKOHHUM 1 HEOOTPYHTOBaHUM, TIOCTa-
HOBJICHUM 3 ICTOTHUM TIOPYIIEHHSIM KPUMIHAJIBHOTO MPOLECYAIEHOIO 3aKOHY, SIKE CYIT
KacalliifHoi iIHCTaHIlii He yCYHYB, TOMY 3asBa Ii/IJIsrae 3a0BOJIeHHIO [25].

BUCHOBKHM

TakuM YMHOM, TOPYILIEHHST MI>KHAPOAHUX 3000B’13aHb YKPaiHOIO MM Yac BUPIIICHHS
CIIpaBH HAIlIOHATHLHUM CYJOM, SIKI BCTAHOBJICHI MIXKHAPOITHOIO CYIOBOIO YCTAaHOBOIO,
MOXYTb KJacu(ikyBaTHCS 3a TAKUMU KpUTepisiMu: 1) 3aJeHO BiJ Xxapakrepy mnopy-
IICHOT HOPMU MI>KHAPOIHOT'0 3000B’13aHHS — MarepialibHi, MpolecyaibHi 200 3Mila-
Hi; 2) 3aJIe)KHO BiJl TPUBAJIOCTI MOPYIICHHS y Yaci — 3aKiHUEeHI1, TPUBar0o4i a00 MPOJI0B-
XKyBaHi; 3) 3aJI€)KHO BiJ MiJCTaBU MOPYLICHHS — COPUYMHEH] PilICHHSIMH, AisIMUA 200
0C3MiIsUTEHICTIO YIIOBHOBAKCHUX Ha 3MIHCHEHHS KPUMIHAIEHOTO TIPOBAKEHHS 0Ci0 200
HEJ/IOCKOHATICTIO HAIlIOHAJILHOTO 3aKOHO/IaBCTBA; 4) 3aJICXKHO BiJl HACIIJIKIB TIOPYIICHb
JUIST 0COOM — TIOPYIICHHSI, 0 MPOJOBKYIOTh 3yMOBITIOBATH IIIKiTHBI HACTIIKU IS
0co0u a00 HEraTUBHUH BIUIHMB SIKUX Ha IOPUINYHHUN CTaH 0cOOM OyB OJTHOMOMEHTHUM;
5) 3 oISy Ha CEpPHO3HICTh BIUIMBY TIOPYIICHHS Ha CIIPaBE/JIMBICTh 3/11HCHEHHS KpU-
MiHAJHHOTO MTPOBAKEHHS B IIIOMY Ha HalliOHATEHOMY PiBHI — TaKi, 110 CTaBJIATS ITi]T
CYMHIB CIPaBeAJMBICTb BUPIIICHHS! KPUMIHAIBHOI CIIPABH Ta YXBAJIEHOTO CYIOBOTO
pimeHHs, abo TaKi, o He BIUIMBAIOTH HA HUX; 6) 3 OISy HAa MOJKITUBICTD IO CSATHEHHS
Ha HaLlOHAJBLHOMY PiBHI restitutio in integrum, TOOTO BiIHOBIICHHs HACTUIbKH, Ha-
L ]
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CKIJIBKH 1€ MOXIINBO, TIOTIEPETHHOTO ITPABOBOTO CTaHy, IKHi 0c00a Maja 10 MOopyIIeH-
us K3I1J1, — Taxi, o yHEMOXITHBITIOIOTEH BiTHOBJICHHS BKa3aHOTO CTAHOBHINA (CTaHy),
1 TaKi, 10 HaJJal0Th MOXKJIMBICTh BITHOBHUTH IOIEPEIHE MPABOBE CTAHOBHIIE (CTaH)
ocobu. Tomy, ko €CIL y pimennsx koncrarye nopyuenns Hopm K311, ski: a) Ha
MOMeHT po3risiny 3asiBu y €CIJI matoTh 3aBepLIeHU XapakTep 1 Hagalli He 3yMOBIIIO-
FOTh IIKiJJIMBI HACHIJIKA JUIS IPABOBOTO CTAHOBUINA (CTaHy) 0codu; 0) Oyin cripuyu-
HeHi nedexramu Ta/ab0 KOMi3isIMH HAIliOHATHHOTO 3aKOHOAABCTBA; B) YHEMOKITUBITIO-
FOTh BiTHOBJICHHSI ITPABOBOTO CTAHOBHIIA (CTaHY) 0COOH, SIKE ICHYBaJIO A0 TIOPYIICHHS
K3IUJT; r) He cTaBisATh MiJ] CepiO3HMI CYMHIB Pe3yJbTaT KPHMIHAILHOTO MPOBa/IKEH-
Hsl Ha HallIOHAJTBHOMY PiBHI (SIK CITPaBEAIMBICTh CYAOBOTO PillIEeHHS, TaK 1 IpOLEAypH
B 1I1JIOMY), BOAYa€ThCs, IO MEPErIs] CYIOBOTO PIillICHHS, sSike HaOpasio 3aKOHHOT CHIIH,
y TOPSIIKY TIPOBADKSHHS 32 BUKIIFOYHUMU 00CTaBUHAMHU € Hee()eKTHIUM 3aCO00M Bijl-
HOBJICHHS MTOPYIIIEHHUX MPaB, aJKe Taki OPYIISHHS Halali He 3yMOBITIOIOTH HIKiTUBI
HACJTIAKU 711 0COOM Ta HE MOXKYTh YCYBATHCS 32 JTOTIOMOTOIO TEPEryIsiay CyI0BOTO
piteHHs. Y 1bOMY BUTIAJIKY JTOTYIIEH] MOPYLICHHS MOXKYTh OyTH YCYHYTI (BHITpaBIIe-
Hi) B iHIIWH croOci0, 30KpeMa IUISIXOM BHILIATH KOMIIEHcalii (BiAIIKOLyBaHHS ), IPHU-
cymxenoi €CIJI, abo BKHUTTAM 3arajJbHUX 3aXO0iB.

CIIMCOK BUKOPUCTAHUX J’KEPEJI

[11 Kpuminansauii nponecyansHuii Kofaeke Ykpaiau [Enexrponnuii pecypce] : 3akoH YKpaiHu Bij
13.04.2012 Ne4651-VI. — Pexxum noctymy: http://zakon2.rada.gov.ua/laws/show/4651-17/page.

[2] Anenin lO. TeopeTnko-1npaBoBi OCHOBH CITIBPOOITHULITBA YKpATHU 3 MIXXHAPOJHUMHU Cy-
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rpagis / M.T. Mortopurina. — Xapkis : O6epir, 2018. — 306 c.

[4] Teopist nepxaBu i mpasa : miapy4Huk / 3a pea. O.B. Ilerpummna. — Xapkis : [Ipaso,
2014. - C. 299.

[5] KouBeHmis mpo 3aXKCT TpaB JTIOAWHH i OCHOBOIIOIOKHHUX cBOOON [ EnexTponHmii pecypc] :
3akoH Ykpainu Bix 17.07.1997 Ne475/97-BP. — Pexxum noctymy: http://zakon0.rada.gov.ua/
laws/show/995 004.
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Koziekey Ykpainu, mpuitHsaTux 3akoHoMm Ne2147-VIII [Enexrponnnii pecypc]/ O. Apo3nos,
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IOpraesa K. B. IIpoGiemu Ta mepcneKTHBH BUKOHAHHS B YKpaiHi BUPOKY MIKHAPOIHOL
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Ne14. - C. 99-109.
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cy0’exra Ta Ykpainu [Enextponnuii pecypce] : Ykas [Ipesnnenrta Ykpainu Bix 26.06.2002
Ne 581/2002. — Hdarta onoBuernHs: 24.02.2016. — Pexxum moctymy: http://zakon2.
rada.gov.ua/laws/show/581/2002.

[Masnirox B.T1. Mi>kHapo/Hi Cy/1OBI yCTAHOBH 1 3aXHCT TPaB JIFOAMHHI Ta OCHOBHUX CBOOO/
HaBd.-11pakT. moci6. / B. 1. Tamitok. — Muxonais : Arom, 2006. — 180 c.

BucnoBok 10 ipoekty 3akony Ykpainu «IIpo BHeceHHs 3MiH 10 AesSKUX 3aKOHIB YKpaiHu
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zakon/visnovki/4212/.

BucnoBok Koncrurymiitnoro Cyny Ykpainu y crpaBi 3a KOHCTHTYLiHHIM mogaHHsAM [Ipe-
3uJIeHTa YKpaiHu Mpo HaJaHHS BUCHOBKY 1[oA0 BianoinHocti KoHctuTyuii Ykpainu
Pumcpkoro CratyTy MiXKHapOIHOTO KpUMIHATIBHOTO Cyay (cmpasa rmpo Pumcpkuit CtaryT)
[Enexrponnwuii pecypc] : Big 11.07.2001 Ne3-/2001 / Konctuty. Cyn Ykpainu. — Pexxum
nmoctyy: http://zakon3.rada.gov.ua/laws/show/v003v710-01.

Koucrturyuist Ykpainu [Enextponnuii pecypc] : 3akon Ykpainu Bix 28.06.1996
Ne 254x/96-BP. — Pesxum poctyny: http://zakon2.rada.gov.ua/laws/show/254x/96-8p.
VYkpaina Ta MiXkKHapOJHNUH KPUMIHATBHUHN Cy/: KOHCTUTYLIHHUN acriekT [EnekTpoHHui
pecypc]. — Pexum goctymy: http://ukrainepravo.com/international law/public
international law/ukrayina-ta-mizhnarodnyy-kryminalnyy-sud-konstytutsiynyy-aspekt/.
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BOJ\OJ[HMHP BaCl/lJ\bOBl/I‘l HOCiK

Kageapa semeavrozo ma azpaprozo npasa
Kuiscokuii nauionaavruii ynisepcumem imeni Tapaca Illesuenka
Kuis, Yxpaina

[IPOBAEMH 3AKOHO/JABYOI'O 3ABE3IEYEHHS
[MPABOBUX ®OPM BUKOPUCTAHHS 3EMEAD
CIAbCBKOI'OCITOJAPCHKOI'O IMPU3SHAYEHHS

KOAEKTUBHOI BAACHOCTI B YKPAIHI

Auorauist. Cmamms npucesuena ananizy meopemuyHux i npaKmudHux npobiem cyuacHo2o
CMAHY BUKOPUCIAHHSL POZNAUOBAHUX 3€METb CLIbCKO20CNO0APCHKO20 NPUSHAYEHHSL KONEKMUG-
HOI 61ACHOCI 3 HEBUSHAYEHUM NPABOBUM PENCUMOM, d MAKOIC NEPCNEKMUBAM 3AKOHOOA8H020
3abe3nevenHs npagoUX QopmM UKOPUCTNIANHS TAKUX 3eMellb Y PUHKOGUX yMosax. Budireno ma
0OXAPAKMePU3068aHO OCHOBHI NEPIOOU CIMAHOBIEHHS. RPABOBO20 PENCUMY 3eMelb KOLEKMUBHOT
BI1ACHOCMI CiIbCbKO2OCNOOAPCLKUX NIONPUEMCME, A MAKOIC 3AKOHO0ABY] OOKYMEHMU, 5Ki 3d-
besneuyeanu yet npoyec. Y pezynomami 00CaiodiceHus 0y10 U3HA4eHO OCHOBHI npobiemu ma
cynepeuHocmi 8 3aKOHO0A6CmEI YKpainu cmocogHo npasoso2o pelcumy 3emeib KONeKMUGHO!
eracnocmi. Pospooneno npaxmuuni pexomenoayii w000 eHecenns 3MiH 00 YunHO20 3emMenbHO-
20 Kooexcy Ykpainu, sKki CRpIMO6aHi HA YCYHEHHS YuX CynepeuHoCmell ma epe2ynio8ants npa-
608020 pediCUMY 3eMeilb KOLEeKMUBHOT 8IACHOCHI.

Ki1ro4oBi c10Ba: 3eMIIi CUTECHKOTOCTIONAPCHKOTO TIPU3HAYCHHS, TIAIOBAHHS 3€MeITb, 3eMeNlbHa
yacTka (rai), 3emesbHUN KoJieKC YKpaiHu.

BJ\MI/IMHP Bacm\bennq HOCPIK

Kageapa semeavrozo u azpaprozo npasa
Kuesckuii nayuonaavrbiii yrusepcumem umenu Tapaca Illesuenko
Kues, Yxpauna

IMMPOBAEMbI BAKOHOJATEABHOI'O OBECITEYHEHHA
IMMPABOBbBIX ®OPM MCITOAb3OBAHHUA SEMEADb
CEAbCKOXO3SMCTBEHHOIO HA3HAYEHMSA
KOAAEKTHBHOM COBCTBEHHOCTH B YKPAHUHE

AHHOTaNMSL. Cmamws noceAawerna anaiu3zy meopemudeckKux u npaxkmudecKux I’lpO6]l€M cospe-
MEHHO20 COCMOAHUA UCNOIb306AHUS PACNAE6AHHbIX 3eMENTb CeNbCKOXO3UCMBEHHO20 HA3ZHAYEHUS
KONIeKMUBHOU COOCMBEHHOCIU C Heonpeae/leHHsz npaeoesbiyM pesCumMom, a makxaHce nepcnexk-
MuUBam 3aKOHOOAMENbHO20 0becneueHus npaeoewvix d?OpM UCNONIb306AHUS MAKUX 3eMellb 6 Pbl-
HOYHbIX YCI106USX. Buvioenenst u oxapakmepu3zoeanbl OCHO6HblE I’l@puO()bl CMAaHO61EerUAl npaeo-
68020 pesrcuma 3eméeilb KONIEKMUBHOU COOCMBEHHOCIU CellbCKOXO03AUCMEEHHbIX npet)npuﬂmuﬁ,
a makice 3aKoH00amenbHble OOKyMEHmbl, 06601’16'—”46(1}0%{”@ amom npoyecc. Bpe3y/lbmame
uccaie0o8aHust Ol onpez)e/zenbl OCHOBHbLE I’lp06]l€/l/lbl u npomueopevus 6 3AKOHOOAMENbCIBE
praqul OMHOCUMENbHO NPpaso602O0 pesCumMa 3emeilb Konekmuenou coocmeennocmu. Pas-
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pabomarvl npakmuiecKue peKoMeHOAyUulL o GHECEeHUI0 U3MEHeHUL 8 OeliCmEYIouUuLL 3eMelbHbll
KoOeKc YKpauHvl, HanpagienHvle Ha YCmpaneHue Smux npomugopedull u ypecyiuposanue
NPABOBO2O pexcUMa 3eMeilb KOMLEeKMUBHOU cOOCME8EHHOCMU.

Ki1roueBblIe cj10Ba: 3eMJIU CEILCKOXO3SHCTBEHHOIO Ha3HAYEHMs, Ta€BaHUE 3€MEb, 3€MeIbHAas
noist (Taif), 3eMeIbHBIN KOJEKC YKpPauHBL.

Volodymyr V. Nosik

Department of Land and Agrarian Law
Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

ISSUES OF LEGISLATIVE SUPPORT OF LEGAL USE
OF FARMING LANDS IN COLLECTIVE OWNERSHIP IN UKRAINE

Abstract. The article is devoted to the analysis of theoretical and practical problems of the
current state of using agricultural lands of collective ownership with uncertain legal regime, as
well as prospects of legislative provision of legal forms for the use of such lands in market
conditions. The main periods of formation of the legal regime of collective-ownership land of
agricultural enterprises, as well as the legislative documents that ensured this process, were
identified and characterized. The main problems and contradictions in the legislation of Ukraine
regarding the legal regime of collective ownership land were identified during the study. Prac-
tical recommendations for amending the current Land Code of Ukraine, aimed at eliminate these
contradictions and regulate the legal regime of collective ownership land, are developed.

Keywords: agricultural land, land parcels, land parcel (share), Land Code of Ukraine.

INTRODUCTION

At the beginning of the 1990s farming lands were free transferred into collective own-
ership to agricultural enterprises, agricultural cooperatives, farming corporations, in-
cluding those established on the basis of state farms. Part of them was divided in land
parcels and transferred into private ownership, the other part of agricultural and non-
agricultural lands remained in collective ownership of agricultural enterprises till adop-
tion of the current Land Code (LC) of Ukraine in October 2001, which came into effect
on January 01,2002 [1]. Land and agrarian reforms cannot be considered as completed
without solution of set of issues regarding legislative definition of the legal regime of
such lands [2; 3; 4; 5].

Adoption of the Land Code resulted in such a legal situation when de jure collective
ownership remains in respect of the part of the shared and unclaimed lands of the former
collective agricultural enterprises (CAE), although LC of Ukraine does not provide this.
General use lands of the former CAE are not transferred into state ownership, the law
does not determine legal succession of these lands, legal regime of the land plots under
buildings, structures, property complexes divided into property shares between members
of the former CAE is not determined.

@
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If you take a look at the theory of Ukrainian land and agrarian law, it may be con-
cluded that conducted research of the issues regarding legal regime of the collective
ownership lands mainly concerns disclosure of a legal nature of collective land owner-
ship as part the Law of Ukraine (LU) "About the property" [6] and LC of Ukraine
dated March 13, 1992 [7] (legal issues of a right of private property to the shared agri-
cultural lands, legal regulation of lease land relations, exercise of other rights to land
plots [8]). At the same time, upon adoption of the current LC of Ukraine in October
2001 right of collective ownership was not legally expressed and became lawless. Hence,
legal, economic, social and other issues which occurred in the practice of using collec-
tive ownership lands have not become the subject of a comprehensive scientific research
in the land, agrarian, civil law doctrines [9]. Except for certain published works, prac-
tical issues of use of agricultural land plots with uncertain legal regime remain unex-
amined [10]. Draft laws registered in Verkhovna Rada (VR) of Ukraine, which offer to
settle issue of the collective ownership lands with uncertain legal regime, have not yet
been adopted [11; 12].

1. MATERIALS AND METHODS

This article reviews the current state, problems, trends and prospects of legislative sup-
port of legal use of agricultural lands with uncertain legal regime, which were transferred
into collective ownership of collective agricultural enterprises and then were shared
between members of such farms; whereby theoretical conclusions and practical recom-
mendations were formulated. In particular, look back analysis of origin, exercise and
termination of a right of collective ownership to such lands was performed, which makes
it possible to: provide critical scientific assessment of actual problems; formalize in
legislation optimal statutory concepts of efficient use of agricultural lands of the former
collective ownership; provide legal and other terms for attracting investments to devel-
opment of agricultural lands of the former collective ownership.

To conduct research, firstly four basic periods of formation of a legal regime of
collective ownership lands of the agricultural enterprises were defined, each having its
unique features regarding exercise of rights of collective land ownership:

1. First period, January 1992 — January 2002:

1.1. establishment of collective land ownership;

1.2. growth of possibility to exercise a legal right of collective land ownership;

1.3. sharing of the agricultural lands of CAE;

1.4. reclamation of the land parcels shares in the land plots with their free transfer
into private ownership for conduction of the commercial farming or private farm hold-
ing (PFH);

1.5. reforming of CAE and their reorganization in private agricultural enterprises
of various types of business.

2. Second period, January 2002 — March 2009:

2.1. adoption of LC of Ukraine which did not strengthen collective form of land
ownership;

°
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2.2. adoption of the law "On the procedure for the allocation of land plots to own-
ers of land parcels (shares) in kind (on the ground)" dated June 05, 2003 [13].

3. Third period, March 2009 — January 2013: adoption of the law which cancelled
issue of the State acts for the right of land ownership [14].

4. Fourth period — since January 01, 2013, that is upon entry of the law on demar-
cation of the boundaries between state-owned and communally-owned land into force
and legislative consolidation of a right of communal ownership of land [15].

Legislative documents emphasizing each of these periods became main subjects
and materials of the study.

2. RESULTS AND DISCUSSION

Right of collective ownership of land obtained its legislative form in the law of Ukraine
"About the forms of ownership of land" dated January 30, 1992, according to which
three forms of land ownership were established — state, collective and private, all forms
were recognized as equal [16]. The law of Ukraine "About collective agricultural en-
terprise" dated February 14, 1992 has formalized a provision according to which the
land was recognized as object of a right of collective ownership, and collective agri-
cultural enterprises as legal entities, which could own, use and dispose of the property
items at own discretion, were recognized as a subject of such right [17].

With adoption of LC of Ukraine dated March 13, 1992 legal regime of collective
ownership lands was determined, as well as legal regime of lands of the state and private
ownership. According to article 60 of LC of Ukraine, subjects of right of collective
ownership were: collective agricultural enterprises; co-operative farms; farming cor-
porations (including those set up as a successor to the state farms and other state agri-
cultural enterprises).

Objects of right of collective ownership were lands which total area was calculated
as a difference between area of the lands of state and private ownership. According to
article 60 of LC of Ukraine, lands of collective ownership were divided into two types:
lands for agricultural use (provided to collective agricultural enterprises and other
subjects for conduction of commercial farming); lands for nonagricultural use.

In addition to the above, LC of Ukraine, as well as Law of Ukraine "About the col-
lective agricultural enterprise" did not regulate issues of free dispose of collective
ownership lands, as well as mechanisms for exercise of rights to the collective owner-
ship lands by members of collective agricultural enterprises. Therefore, in 1994-1998
a range of Decrees of the President of Ukraine was issued according to which agricul-
tural lands of collective agricultural enterprises were divided into conventional cadas-
tral hectares between members of such enterprises with a possibility of reclamation of
the land parcels (shares) into separate land plots and registration of private ownership
of land plots for conduction of commercial farming and private farm holding [18].

According to the conducted sharing of agricultural lands, 6,8 millions of CAE
members gained a right to a land parcel (share) and right of ownership of land plots
@
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with average area of land plots equal to 4,6 ha per one CAE member as at the start of
year 2000 in Ukraine [9].

According to the Decree of the President of Ukraine "On urgent measures to ac-
celerate the reform of the agrarian sector of the economy" dated December 03, 1999
[19], during the period from 1999 to 2000 reforming of the collective agricultural en-
terprises based on private ownership of land and property was conducted in Ukraine.
Each CAE member had a right of free withdrawal from such enterprises with land and
property shares, had a possibility to establish private (private and lease) enterprises
based on CAE, peasant (farm) enterprises, business entities, co-operative farms, other
economic entities based on private property (hereinafter the private formations). This
Decree also obliged enterprises using lands for agricultural needs to conclude lease
agreements with owners of the land or property shares with lease payment in cash or
in kind.

As a result of such reforming over 11 thousands of CAE ceased their activities as
of April 01, 2000, as they were reorganized as entities of various types of business.
These entities were not recognized as legal successors of CAE regarding lands of col-
lective ownership, which:

— first, were shared and not distributed among the owners of Certificates of right
to a land parcel (share);

— second, were distributed among the owners of Certificates, but for whatever
reason they did not receive State acts for right of private land ownership and therefore
did not gain a right of private ownership of land plots.

Consequently, since April 01, 2000 significant changes have begun to occur in the
legal regime of collective ownership lands regarding subjects, objects and content of
right of collective ownership of land:

1. CAE as subjects of right of collective ownership upon reorganization de jure
ceased to exist, although some of them still remain in the register of legal entities.

2. Most of agricultural lands of such enterprises were transferred free of charge
to private ownership of the CAE members, which resulted in certain changes in the land
structure as an object of right of collective ownership. De jure agricultural lands subject
to sharing remained in collective ownership, however they were not distributed among
CAE members and remained as lands of public use (for example, grasslands, hay-fields),
as well as undistributed land parcels (shares), unclaimed land plots.

3. Right to dispose of such collective ownership lands was provided to the owners
of Certificates of right to a land parcel (share), although it was not consistent with LC
of Ukraine of 1992.

4. De jure and de facto lands of nonagricultural or general use (intra-organiza-
tional roads, forest shelter belts and other soil protective plantings, water development
facilities etc.), which according to part 12 article 5 of LC of Ukraine of 1992 had to be
transferred to maintenance of local councils upon CAE liquidation, were not transferred
and remained in collective ownership of CAE.

L ]
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Therefore, till January 01, 2002, that is prior to the entry of LC of Ukraine as of
25.10.2001 into force, the following situation has arisen in Ukraine:

1. De jure and de facto lands of those CAE, regarding which a decision on sharing
was not made and which were not reformed and preserved their legal regime of CAE,
remained in collective ownership.

2. Certificates of right to a land parcel (share) were not issued.

3. De jure lands were shared between members of the former reformed CAE,
which received Certificates of right to a land parcel (share) and did not perform distri-
bution of the land plots according to the Certificates.

4. Lands of the former CAE divided according to Certificates of right to a land
parcel (share) into land plots remained unclaimed (that is they were not transferred into
private ownership), as for whatever reason State acts for right of land ownership were
not issued. Upon reforming of CAE, transfer of a part of the shared lands into private
ownership State acts for right of collective ownership were not amended, therefore such
acts are still valid.

For these reasons till January 01, 2002 part of the shared lands of CAE remained
in collective ownership, right to which was confirmed by the State act for right of col-
lective ownership issued to a particular CAE which ceased to exist upon reforming.
Undistributed shares and unclaimed land plots were leased out in the form of land
masses to the owners of Certificates of right to a land parcel (share).

Adoption of LC of Ukraine in October 2001 did not solve a problem with definition
of a legal regime of collective ownership lands, as it:

— did not formalize form of collective ownership of land at all;

— did not cancel earlier State acts for right of collective ownership of land;

— did not provide a mechanism for transfer of lands of the former CAE to the lands
of state or communal ownership;

— did not mention anything of common lands of the former CAE [10].

To finish the process of sharing of the agricultural lands of CAE with their transfer
to private ownership to the former members of reformed CAE initiated by the Decrees
of the President of Ukraine, the law "On the procedure for the allocation of land plots
to owners of land parcels (shares) in kind (on the ground)" was adopted in Ukraine on
June 05, 2003 [13]. According to this law, the owners of Certificates of right to a land
parcel (share) obtained land plots distributed according to this law into private owner-
ship for conduction of commercial farming or private farm holding (PFH). This law
also determined legal regime of undistributed (unclaimed) land plots of reformed and
liquidated CAE in the course of sharing, right to dispose of which was provided to vil-
lage, township and city councils or state administrations.

According to article 13 of this law, undistributed (unclaimed) land plots by the
decision of corresponding village, township, city council or district state administration
(DSA) can be leased out for use according to the intended purpose up to the date when
their owners receive State acts for right to a land plot, which is stated in the lease agree-
@
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ment for a land plot. Owners of the land parcels (shares) or their successors, who did
not participate in distribution of the land plots, shall be informed on the results of
conducted distribution in writing (if their location is known).

Legal analysis of the content of this norm of law suggests that it does not directly
provide for abolition of a right of collective land ownership. At the same time analysis
of separate provisions of this and other laws shows that their norms are aimed at ces-
sation of existence of collective ownership of land. In particular, according to the law
on the procedure for allocation of land plots right to dispose of the part of lands in
collective ownership is provided to the local government authorities or DSA by means
of their lend lease for use according to the intended purpose up to the date when the
owners of the Certificates or their successors receive the state acts for right of ownership
to the land plots. Herewith, the law does not define maximum terms during which a land
parcel (share) must be claimed as a separate land plot, and the owners of the Certificates
must receive State acts for the right of land ownership. Besides, upon amendments
introduced to LC of Ukraine in March 2009, to article 125, such people cannot receive
State acts for the right of land ownership, as their issue is not provided by this Code.

Moreover, upon adoption of LU "On amendments to certain legislative acts of
Ukraine regarding the delimitation of state and communal land" dated September 06,
2012, implementation of the above norms became practically impossible, as since
January 01, 2013 state and communal lands have been deemed delimitated [15]. Main
criterion to define the land as a state or communal is its location — within or outside
inhabited localities. In other words, if unclaimed land plots leased out to corresponding
councils or DSA are located outside inhabited localities, legal regime of the state own-
ership lands is applied to them, within inhabited localities — communal ownership. At
the same time, designating these lands as the state or communal ownership does not
mean that the owners of Certificates of right of a land parcel (share) or their successors
are deprived of a right to claim a land plot in kind (on the ground) into private owner-
ship, as it is guaranteed by article 22 of the Constitution of Ukraine. It is also subject
to jurisdictional protection, if a person did not default a term of limitation equal to three
years provided by the Civil Code (CC) of Ukraine [20].

Taking into account that LC of Ukraine does not formalize norm of definition of
a legal regime of the former collective ownership lands, the author considers it expedi-
ent to develop a draft law on amendments to LC of Ukraine, law "On the procedure for
the allocation of land plots to owners of land parcels (shares) in kind (on the ground)"
in terms of definition of a legal regime of the former collective ownership lands, and
set a term for reclamation of the land plots upon termination of which people forfeit
a right to claim allocation of the land plots into private ownership.

In this draft law a legal regime of the lands for nonagricultural use of the former
CAE, which were not subject to sharing between the members of collective agricul-
tural enterprises, should be also defined. From January 01, 2013 legal regime of these
lands should be defined taking into account their location (within or outside inhabited
L ]
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localities), as well as taking into account legal regime of buildings, structures and
other real property facilities located on such lands, reclamative afforestations, water-
works, water, recreation, health-related, medical and other facilities of natural, prop-
erty, production and social character.

As real property facilities on the land plots are subject to division into property
shares, upon reforming of CAE and their termination real property was transferred on
the basis of care and custody to certain individuals, and ownership of such facilities
was not registered in accordance with the procedure established by law [21]. Under
these circumstances article 120 of LC of Ukraine and article 377 of CC of Ukraine,
according to which property right to land or land leasehold is transferred alongside with
transfer of property right to buildings or structures, cannot be applied. This means that
from January 01, 2013 land plots, where buildings, structures and other real property
facilities, utilities yards, property complexes, etc. are located, shall be regarded as state
or communal ownership lands.

Regarding land plots under forest shelter belts and other protective plantings, legal
regime of these lands remains uncertain regarding both forms of ownership and forms
of use. Due to the fact that land plots under forest shelter belts and other protective
plantings were not subject to sharing, during the process of sharing of agricultural lands
such lands were transferred to reserve fund or belonged to the reserve lands as a part
of communal ownership lands. From January 01, 2013 legal regime of such lands is
defined depending on their location — within or outside inhabited localities, therefore,
the law qualifies them as communal or state ownership. Besides, these lands are not
leased out to agricultural goods producers, therefore, according to LC of Ukraine, they
are in reserve as agricultural lands not classified as agriculturally used areas. Moreover,
legal regime of the land plots under forest shelter belts and other protective plantings
is complicated by a clash of norms of the Land and Forest Codes of Ukraine. Lands
under forest shelter belts are qualified as agricultural lands, and the plantings with area
over 10 ha are qualified as forest lands, as a result of which the owners of the land plots
and land users cannot protect, look after and reproduce forest shelter belts, and special-
ized forestry enterprises cannot acquire agricultural lands on a permanent basis. In
addition to the above, local government authorities have no funds to finance measures
for protection and reproduction of forest shelter belts. Complexity in definition of a le-
gal regime of the lands under forest shelter belts is also evident in the fact that no inven-
tory of forest shelter belts on the agricultural lands was taken in Ukraine, no one is
engaged in shelterbelt establishment, current forest belts are being destroyed and become
unfit for protection of soils from erosion by water and wind.

CONCLUSIONS

Summarizing performed scientific and theoretical analysis of practical issues regard-
ing definition of a legal regime of the collective ownership lands, we can make
a general conclusion of necessity for development of a separate law regarding intro-
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duction of amendments to LC of Ukraine and other laws regarding exercise of legal
rights to collective ownership lands, ensuring their efficient use and protection in the
market economy conditions. In particular, it is reasonable to establish the following
provisions in the law:

1. Agriculturally used areas, which after January 01, 2013 were not divided into
land parcels (shares) or were shared but not divided into land plots and were not claimed
in kind (on the ground) as land plots according to the Certificates of right to a land
parcel (share) by the members of reorganized collective agricultural enterprises, co-
operative farms, farming corporations or their successors according to the law or court
decision, are classified as state ownership lands (in case of their location outside inhab-
ited localities) or communal ownership lands (in case of their location outside inhab-
ited localities).

2. Agricultural lands of reorganized collective agricultural enterprises, co-opera-
tive farms, farming corporations, including those established on the basis of state farms,
which were not subject to sharing after January 01, 2013, are classified as state owner-
ship lands (in case of their location outside inhabited localities) or communal ownership
lands (in case of their location outside inhabited localities).

3. Agricultural lands of production-agricultural cooperatives, farming corpora-
tions, including those established on the basis of state farms, which were not reorganized
after January 01, 2013 and shared agriculturally used areas between the members of
such enterprises and privatized the land plots according to the Certificates of right to
a land parcel (share), are classified as private lands.

4. To allow members of the former collective agricultural enterprises to acquire
land plots under buildings and structures in joint ownership according to the property
certificates.

5. To establish that the lands under forest shelter belts and other protective plant-
ings on agricultural lands outside inhabited localities are classified as agricultural lands
of state ownership and transferred for permanent use to specialized enterprises of the
Ministry of Agrarian Policy of Ukraine for maintenance of forest shelter belts and
other protective plantings.

6. To provide that the members of the former agricultural enterprises and their
successors are entitled to claim the land plots in kind (on the ground) according to the
Certificates of right to a land parcel (share) during three years upon entry of this law
into force.
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Onxexkciit Orexcangpornu Kot

Bizgaia npob.aem npusammozo npasa

Hayxoso-gocaignuii incmumym npusamnozo npasa i nignpue MHuumesa
Hauionanvroi axazemii npasosux nayx Yepainu imeni axagemica M. I. Bypuaxa
Kuis, Yxkpaina

3AXHCT CYB’€EKTUBHHUX UUBIAbHHUX TIPAB
Y MEXAHI3SMI ITPABOBOI'O PETYAIOBAHHA

AHoTanisA. ¥ cmammi 30ilicneno cnpo6y docaioumu cnocobu 3axucmy cyd €KmuHux npas
Y MexaHizmi npagoeozo pezyniosants. Posxpumo nonamms mexaniamy npagogozo pecyniosaH-
HA, 8UBUEHO NIOX00U 00 1020 maymadenHs. Y npoyeci 0ocniodxcents 0yio eudiieno cmaoii
npasosoco pecynio8anHs ma OKpecieno elemenmu, XapakmepHi 0 KOXCHOI 3 yux cmaoii.
Ipoananizosano 3akonodascmeo Ykpainu cmoco8HO 6UHAYEHHS NPABOBUX HOPM | CROCO0I8
30IUCHEeHHs CYO EKMUBHUX NPAB, PO3LTIAHYMO KOHKPEMHI 6UNAOKU 3 OKpecieHoi memu 8 YKpa-
incoxkomy cyoouuncmei. Busnaueno, wo 3axucm cyo’ €KmueHux npaeg 3aniexcumsv 6io0 cmaoii
30TUCHEeHHs Yux Npae ma GUKOHAHHS 0008 A3Ki6. 3pobieno 6UCHOBOK Npo me, Wo cy0osd
61004 MA€ SUPIUIATbHE 3HAYEHHS 011 (POPMYBAHHA NPAKMUKU 3a0e3nedenHs epexmusHo2o
3axucmy YugiibHUX npae i 3aKoHHUX IHmepecis.

KurouoBi ciioBa: HOpMH TpaBa, Cy0’ €KTHBHE IUBIIBHE MIPAaBO, TIPABOBE PETYITIOBAHHSA, CTaIii
HPABOBOTO PETYJIIOBAHHS, 3aXUCT Cy0’ €KTUBHUX LUBUIBHUX IIpaB, CIIOCOOU 3aXUCTY TpaBa.

Anexceit Arexcangposuu Kot

Omaea npobaem uacmwozo npasa

Hayuro-uccaeso8amenvckuii uHcmumym 4acmuoz0 npasa u npesnpuHUMamenbcmsa
Hauuonanvroii akazemuu npasoswix Hayx Yxpaurvl umenu axagzemuxa M. I. Bypuaka
Kues, Yxpauna

3AIUHUTA CYBbEKTHBHbBIX I'PAKJAHCKHUX ITPAB
B MEXAHH3ME IIPABOBOI'O PEI'YAMPOBAHHA

AHHOTaUUsI. B cmamve ocywecmeaiiena nonblmka UcCied08aHust Cnocobos 3auumol CyoveK-
MUBHBIX NPAG 8 MEXAHUIME NPABOBO2O pe2yiuposanus. Packpvimo nonsmue mexanuzma npaso-
6020 pe2yIuUpOBaHUsl, U3YUeHbl NOOX00bl K €20 MOIKO8aHuio. B npoyecce uccnedosanus oviiu
6bl0eNeHbl CMAOUL NPABOBO2O PESYIUPOBAHUSL U 0DO3HAUEHbL ILEeMEHMbl, XapaKmepHvle OJis
Kascoou uz smux cmaouil. IIpoananuzuposano 3aKoHo0amenbcmeo Yxpaunvl OmHOCUMenbHo
onpeoeneHus nPagosbix HOPM U CHOCOO08 OCYUeCMEIEHUsL CYObEKMUBHBIX NPAG, PACCMOMPEHbL
KOHKpemHble Cy4au no 0003HAYEHHOU meme 6 YKPAUHCKOM cyoonpouszsoocmee. Onpedeneno,
umo 3auuma cyOvbeKmueHuIX nPas 3a6UCUm On CMAaoul OCYWeCmaienus Jmux npag u ucnoi-
Henus 06s3annocmeit. Coenan 661600 0 MOM, YUMo CyOeOHas 61ACHb UMeem peulaioujee 3Have-
Hue 0711 opMUpoB8aHUs. NPAKMUKY obecneuenus S Gekmueroll 3auumsl eparicOaHCKux npas
U 3AKOHHBIX UHMEPECO8.

KioueBble cjioBa: HOPMBI TpaBa, CyObEKTUBHOE I'PaKIaHCKOE TIPABO, IIPABOBOE PETYIHPOBa-
HHE, CTaJIMH IIPABOBOTO PETyJIMPOBAHUS, 3aIUTa CyOEKTHBHBIX IPAXKIAHCKUX MIPAB, CIOCOOBI
3alLUTHI [IpaBa.
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BCTYII

TpuBasnii 4ac 3arabHOTEOPETUYHI Ta TUBLITICTUYHI TOCHIIKEHHS KOHIIEHTPYBAJINCS
Ha BU3HAYCHHI MIPABOBOI MPUPOH, BUSBJIICHHI XapaKTEPHUX O3HAK Ta OCOOJUBOCTEH
OKPEeMHX HayKOBHX KaTeropii, Takux sSK HOpMa IpaBa, IPaBOBIIHOIIEHHS, IIpaBa Ta
000B’sI3KHU, FOPUINYHI (haKTH, CAHKIIii, BIAMOBIAAIBHICTH TOIIO. L5 TeHaeHITisSI 3yMOB-
JIeHa MTOTPeOOT0 BUPITIICHHS HAHOUTBIT HAraIbHUX MTUTaHb, BUSBICHUX TIPaB03aCTOCOB-
HOIO MPAKTHKOIO.

Bonrowac y TakoMy mOCIiAHAIIBKOMY (hOpMaTi HEMOXKIIMBO OMHHYTH YBaroko CHC-
TEMHI 3B’ I3KH MiK OKPEMUMH FOPUINIHUME KaTeTOPisIME. AHAJII3 MPaBOBITHOCHH CBiJI-
YUTh MPO TE, 110 BOHH € Pe3y/IETaTOM BILUIMBY HOPMH IIpaBa Ha CYCHiJIbHI BITHOCHHH.
PerynsituBHMIA BIUTMB HOPMU TpaBa, NPUBEACHHS 11 B /Iit0 OB’ SI3YE€THCS 13 KOHKPETHAMHU
KUTTEBUMHU 00CTaBUHAMH (FOPUIUYHUMU (DaKTaMu), sIKi «3aITyCKAIOTh» BHHUKHECHHS
cy0’€KTMBHHUX IIpaB Ta 000B’A3KiB. [X MOpyLIEHHsS NPUBOAUTE 0 3aCTOCYBAHHS CAHKIIIT
MIPaBOBOI HOPMHU 200 IHIIIMX 3aXO/(iB pearyBaHHs, 3a0€3MeUYeHNX MOKITUBICTIO BUKOPHC-
TaHHS 3aXOJiB AEP>KaBHOTO TIPUMYCY, IO € XapaKTePHUM ISl TIO3UTHBHOTO TipaBa [1].

KpuTnuna mMaca moiOHUX BUSBICHUX 3B S3KiB MiJK KJIFOUOBHMH IIPABOBUMH KaTe-
TOPisIMH MiAMTOBXHYJAa HAYKOBIIIB JI0 ITOCTAHOBKH MUTAHHS PO MEBHY CHCTEMY 3aCO-
0iB BILIMBY ITpaBa Ha CYCIIbHI BiTHOCHHHU. Lle 1aBano MOXKIIUBICTh PO3MIISAATH ITPABO
B JIMHAMIIII, JIOCTIIUTH MOTO B aCMEKTI HAHOUIBII JIEBOTO COIIAIBHOTO PEryJsTOpa,
BiJIOMOTO JIFONICTBY [2].

He Bunagxoso JI. C. SIBuY cTaBUTh MUTaHHS PO HAJICKHE PO3YMIiHHS IpaBa yepes
MeXaHi3M #oro mii. [IpaBo HE Mae KOITHOTO CEHCY, SKIIO HOTO TIOIOKEHHS HE 3HAXOSTh
L ]
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CBOE€1 peaiizarlii B TisUTBHOCTI JrOeit abo iX opraHizaiiif, y CyCHiIbHUX BiTHOCHHAX.
HeMmoxmiBO 3p03yMiTH MpaBo, SKIO BiIBOJIKATUCS BiJ MeXaHi3My HOTO peai3arii
B XKHUTTI CycCIinbCTBa. Lle He MpuMeHITye 3HaueHHs 3aKOHOJABCTBA, 3aKPITUIEHUX HUM
paB Ta 000B’SI3KiB, ajie 3MYIIy€e IOPUANIHY MPAKTUKY i TEOPito MOCTIHHO 3BUTHHATH-
csl BiI JOTMaTHU3My, BUCHOBKIB 1 3asB, 10 HE BiIIIOBi1at0Th AiicHOCTi. CI0BO 3aKOHO-
JaBIl 200 pillIeHHs CyAy HE € CaMOIIILIIO, a JIUIIe 3ac000M IS TOCATHEHHS COllialh-
HoTO pesynbrary [3]. Lle miarBeppkye, mo mocTaHOBKa MATAHHS PO OCOOTUBI 3acai,
3aKOHH, MEXaHI3MH [Iii MpaBa HE € YUMOCH BHUIAIKOBUM, aji¢ JIOTIYHUM HACITiIKOM
PO3BUTKY 3arajbHOTIPABOBOI Ta IUBLIICTUYHOT TOKTpUHU [4; 5].

1. MATEPIAJIM TA METOJHU

TepMmiH «MexaHi3M» CTOCOBHO BIUIMBY IpaBa Ha CyCITiIbHI BI/IHOCHHHU 1€ HA TOYaTKy
70-x pp. XX cT. Buepuie BukopuctaB M. I'. AjekcanapoB ajisi XapaKTEpUCTUKH OCHOB-
HUX €JIEMEHTIB MMPAaBOBOTO perymoBanHs [6]. [Ipu npoMy, KpiM CyTO TEXHIYHOTO 3Ha-
YEHHS [IbOTO TEPMiHa SIK aHAJIO0Ta «MAIIUHWY, i1 MEXaHi3MOM PO3YMIIOTh:

— TI€BHY BHYTPIIIHIO CHCTEMY;

— yCTpiii, IKMil BU3HAUa€ MOPSIIOK TOTO YU 1HIIOTO PI3HOBUAY IisSUTBHOCTI;

— IOCJIIOBHICTh CTaHIB, MPOIECIB, [0 BU3HAYAIOTh CO0O0I0 SIKY-HEOYIb Aito,
sBuie [7; 8].

TakuM YMHOM, MU MOXKEMO CTBEpXKYBaTH, 10 HE TEXHIYHE 3HAUYCHHS BKa3aHOTO
TEpMiHa, a caMe MOYKJIMBICTh HOTO BUKOPUCTAHHSA JUISI IO3HAYEHHSI TIEBHOTO TPOIIECY,
Ii1 IHCTPYMEHTY B AMHAMIYHIM XapaKTEPUCTHLII 3yMOBIIIOE iHTEpeC MPaBHUKIB. 3 I[bO-
ro BUIUIMBA€ METa CTATTI — JOCIIAUTH MEXaHi3M IIPABOBOTO PEryJIIOBaHHS Ta BU3HA-
YHUTH CIIOCOOM 3aXUCTY Cy0’€KTUBHHX LUBIIBHUX NPaB.

Jis noCATHEHHSI METH JTOCIIJKEHHS 3aCTOCOBAHO PSIJI TEOPETUIHHUX METOIIB. 30-
Kpema, OyB IPOBEICHHUI TEOPETHUHUH 1 PETPOCIIEKTUBHUI aHali3 HAKOITMYCHHX TPALlb
MIPOBIAHMX HAYKOBIIB 3 JaHOI TeMaTHKH. Lle 103BONMIO0 IPOCTERUTH SBOIIOLIIO TTiJI-
XOMIB JI0 BU3HAYCHHS 1 TIyMadeHHsT MEXaHi3My MPaBOBOI peryJsllii, loro cramiii Ta
OCHOBHHX CKJI3JIOBUX €JIEMEHTIB. 3a JJOMOMOT0K) HOPMAaTHBHO-ITPABOBOTO T IXOY OYJ10
IIpOaHaJIi30BaHO 3aKOHOABY1 JOKyMEHTH, 30KkpeMa L{nBinpHII KofieKe YKpaiHu (1ari —
LK VYkpaiuun) [9]. BuaisieHo okpemi CTaTTi CTOCOBHO BU3HAYCHHS CY0’ €KTHBHOIO
mpaBsa Ta crnoco0iB Koro 3axucty. LlinauM mxepenoM indopmanii cTanm mocTaHOBH
Bepxosuoro Cyny Ykpainu Ta Buioro rocriogapchkoro cyay YKpaiH, siKi Ha KOHKPET-
HUX NPUKIaJax J03BOIMIM OXapaKTePU3yBaTH MPUHIHIN 3aXUCTY Cy0’ €KTUBHHX LU~
BUTFHUX TIPaB B yKpaiHCEKOMY cynounHCTBI [10—-16].

2. PE3VJIBTATHU TA JTUCKYCIA

2.1. [lonamms mexanizmy npagoeoco pe2ynro8anHs

Xodva MOHATTS MeXaHi3My IPaBOBOTO PETYIIOBAHHS 32 OCTAHHI JECATHIITTS CTAJI0
3araJbHOBU3HAHUM 1 B T€Opii Mpasa, 1 B TAly3eBUX HayKaX, IHKOIW 3yCTPIYatOThCS
TIeBHI 3arepedcHHs Horo mormiinsHOCTI. Tak, JI. O. KopueBHa BBaXkae, 1Mo B yMOBax
@
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ryMaHiTapu3aiii TCOpETHYHHUX 3HAHB MPO Jep’KaBy W MPaBO TAKUH MEXaHICTHYHUN
ITiJIX1]T IO TIPABOBOTO PETYIIIOBAHHS BUKJIMKAE CYMHIBU, OCKUIbKM 0araro B YoMy 3a-
CHOBAHMI Ha 0COOTMBOCTSIX paITHCHKOI HAYKH, TPATUIIITHO OPI€EHTOBAHOI HA TIPUYINH-
HO-MexaHiuHe OadeHHs cBiTy. Ha mymMKy JociimHuLi, y Cy4acHHX yMOBax BHACIIIOK
OHTOJIOTIYHOT PEBOJIONIT B HayIli Ta OB’ SI3aHOI 3 HEIO TYMaHiTapu3allil TeOPETUIHNX
3HAaHb MEXaHICTHYHUH MMiIXi] Y IPaBOIi3HAHHI € CIIPOIIEHUM, a OTKE, i HETOCTATHIM
[17]. He 3ynuHSIOYKCH HA ACTaIbHIH OIIHIII 3a3HAYEHOT ITO3UILiT, ABTOP KOHCTATYE, 110
TaKi MMOTJIS AN TMTOOAMHOKI H y IIJIOMY HE BITUBAIOTH Ha MTOITMPEHHS ITi€T KaTeropii, sika
OpraHiuHO BBIHIILIAa B HAYKOBH OOIT.

Sk BimzragaB C. C. AnekceeB, TOHATTS MEXaHI3MY IIPABOBOTO PETYIIOBAHHS A€
MOKJIMBICTh HE TiJIBKH 310paTH pa3oM SBUIIA MIPABOBOI AIMCHOCTI (HOPMH, TIPaBOBII-
HOCHHHU, IOPUMYHI aKTH) i BA3HAYMTH iX SIK IUTICHICTD, a i YIBUTH 1X Y «IIPAIFOI0Y0-
My», CHCTEMHO-AMHAMIYHOMY BUIVISI, SIKUH XapaKTepU3ye pe3ylbTaTUBHICT IPaBo-
BOTO PETYIIOBAHHS, HOTO 3AaTHICTh TAPaHTYBATH 3 TPABOBOTO OOKY AOCSTHEHHS LIEH,
ITOCTaBIICHUX 3aKOHOABIIEM; BUCBITIUTH Y 3B s3KY 13 MM cHerudivHi QyHKIII, SIKi
BUKOHYIOTB Ti UM 1HIII IPaBOBI SIBUIA Y MPAaBOBil CHCTEMi, TPOAEMOHCTPYBATH MiXK
c00010 iX 3B’s130K Ta B3aemoito [18].

Ha nymky B. C. KoBanbChbKOro, OHATTS «MEXaHI3M IIPABOBOI'O PETYIIIOBAHHS CII1JT
BU3HATH BAAINM, OCKITBKH YCTaJIeHe 3HAYSHHS CII0Ba «MEXaHi3M» y3TOIKY€EThCS 3 TAMHU
SIBUIIIAMH, SIK1 HAYKOBIII TTParHyTh IMEHYBATH TIPH OCITIPKEHHI TIPaBOBOTO BIUIMBY Ha
cycninbHi BizHOcHHH. Cepes 1HIIOro MOXKHA IMOTOJUTHCH, IO MEXaHi3M IPaBOBOTO
peryiroBaHHsI Ja€ 3MOTY TIIUOIIE Mi3HATH creu(iKy 00’ €KTIB 1 BiTHOCHH PEryJIOBaH-
Hs, X CHUIBHI Ta BIJIMIHHI CKIIJ[OBi, 0COOIMBOCTI MPAaBOBOTO BILIMBY Ha CYCIUTBHI
BimHocuuu [19].

Tak, C. C. Anexcees, KU HAUTPYHTOBHIIIE JTOCIIKYBaB KaTEeropito MeXaHi3mMy
MIPaBOBOT'O PETYIIOBAHHS, 3ayBa)KyBaB, 10 i/l UM MOHSATTAM CIIiZi PO3YMIiTH BCIO CY-
KYIHICTh IOPUAUYHUAX 3aXOMIB y 1X €THOCTI, 32 JOMOMOTOIO SIKHX 3a0€3TeTy€EThCs
MPaBOBHI BIUIMB Ha CyCHiIbHI BigHOcHHU [20]. 3BHuaiiHO, micis MOSBU HABEIECHOTO
BU3HAYCHHS 311HCHIOBAIIUCS CIIPOOU HOTO MOAAJBIIOr0 PO3BUTKY, YTOYHEHHSI, @ 1HOJ1
HaBiTh icTOTHOI 3MiHH. 30Kpema, Ha aymMKy C. O. IlorpiGHoro, MexaHi3M IPaBOBOTO
pEryloBaHHS € MOCTiAOBHUM JIAHLIOTOM 3MiHH OKPEMHUX MPaBOBHX SIBUII: HOpMa
TIpaBa, Mo PETYIIOE ITUBUTBHI BITHOCUHH, — FOPUINIHUHN (PaKT — IIpaBa Ta 000B’ SI3KH —
peatizamisi IMX MpaB 1 BUKOHAHHS 000B’s3KiB, a 32 HEOOXiJHOCTI — TAKOXK 3aXHUCT I0-
pyuieHoro mpasa 4u inTepecy [21]. ABTOp KOHIIEHTPY€E MaKCHMaJIbHY yBary came Ha
JTUHAMIYHINA XapaKTEepPHUCTHUIl SBHINA 13 BU3HAYCHHSM OCHOBHUX IMPOMDKHUX ITYHKTIB
Horo nii (MoCcTymajabHOTO PyXY).

O. B. MaipKo ponoHy€e po3nsiIaTH MEXaHi3M IIPaBOBOTO PETYIIOBAHHS K CHC-
TEeMy MPaBOBUX 3ac00iB, OpPraHi30BaHUX HAMOULIBII MOCTIIOBHO 3 METOIO TTOIOJaHHS
TIePEIIKOI, 10 iICHYIOTh Ha MIIAXY 3aJ0BOJICHHS iHTEpeciB cy0’ekTiB mpasa [22]. Ha
JOYMKY aBTOPa, LI€ € KOPOTKOIO (hOPMOIO PO3yMiHHS MEXaHi3My PAaBOBOTO PETyIIOBaH-
Hsl. HaBpsig ui BUNIpaBIaHUMHM € TIPOTIO3HIIIT 3BEJICHHSI HOTO TUIBKH JI0 MOJIOIaHHS
L ]
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MIEPENIKO/I, OCKLITBKH I1e TIOHATTS BKIIFOUA€E B ce0e TakoXk i Oe3KOH(IIKTHAN pyX BTUICH-
HsI IPUITUCIB IOPUINYHOT HOPMHU B CYCITIIBHE XKHUTTSI.

Icaye i pagukanpHe mepeocMucienns miei kareropii. P. b. [lumka ta O. P. [wum-
Ka pPO3yMilOTh MEXaHi3M IMPABOBOTO PETYIIFOBAHHS IIMBUTLHUX MPABOBITHOCHH SIK TTEPE/I-
0adyeHi HOpMaMU TpaBa KOHCTPYKIIii BU3HAYAJIbHUX IS [IMBUILHOTO MpaBa MPaBOBUX
THCTHUTYTIB (TIpEMET i METOJI, 3aCa¥ TUBLIHHOTO 3aKOHO/IaBCTBA, ITiJICTABH iX BUHUK-
HEHHSI, PABOBE CTAHOBHUIIE YYaCHUKIB, IPABOBUH pEXHUM 00’ €KTiB, Miclle Ta 4ac
3MICHEHHS TIpaB i BUKOHAHHS 000B’SI3KiB), K BU3HAYAIOTH JOIMYCTHMICTh, B Ta
3MicT HuX npaBoBinHocuH [23]. [Ipu uboMy HaBiTh caMi aBTOPH BiJI3HAYAIOTh HEOPAU-
HApHICTh TAKOI'0 MiAX0Ay 10 AeGiHIIii JOCHIKYBAHOTO TOHATTS U 3alpOIIyIOTh 10
JTUCKYCIi 3 I[LOTO TIPUBOLY.

OTxe, HAyKOBLSIMU OYJI0 3alIPOIOHOBAHO 3HAYHY KiJIbKICTh BU3HAYCHb MOHSTTS
MeXaHi3My IIPaBOBOTO PETYIIOBAaHHS, OHAK BCl BOHH B LIJIOMY 3aJIMINAIOTHCS B MEXKaxX
3aranpHOro po3yMminns wiei qedininii C. C. AnekceeBa, sika Oyiia cpuiiHsTa i B cyvac-
Hil BITUM3HSAHIN TTUBLTICTHIN [24].

2.2. Cxnaoosi yacmunu Mexamizmy npasoBo2o pecynioeanHs;

[IuTaHHs BU3HAYCHHS CKJIAIOBUX MEXaHI3MY MTPABOBOTO PETYITIOBAHHS K IOPUIAIHOT
KaTeropii JI0Ci 3aJIMIIAE€THCS TUCKYCIHHUM 1 HEe 3HAXOUTh OJJHOCTAHHOTO CIIPUIHSITTS
B Haymi. C. C. AnekceeB BU3HAYae HOTO €IEMEHTH Uepe3 aHali3 CTaild mpaBOBOTO
perynoBaHHS:

1. Ilepma crafmis — pertaMeHTallisl CyCHiJIbHUX BIAHOCHH, SIKi OTPeOyIOTh I0pH-
JUYHOTO OTIOCEPEIKYBaHHS.

2. dpyra crafist — Aist OPUIAXYHHX HOPM, 1[0 CIPUYHHSE BAHUKHEHHS 200 3MiHY
MIPAaBOBHX BiTHOCHH (Cy0’€KTHBHUX IOPHIAWYHUX MPaB Ta 000B’S3KiB KOHKPETHHUX
oci0).

3. Tpets cTamis — peaizallis IOPUINIHUX TIPaB Ta 000B’SI3KiB, KOJIU MIPABOBE pe-
TYJIIOBaHHS AOCSTAE CBOIX LIJIEH 1 BTIIIOETHCS Y MOBEAIHII KOHKPETHHUX OCi0.

uMm cranisM mporecy mpaBoOBOTO PETyNIOBAHHS BiJIMOBIAAIOTh TPH OCHOBHHX
€JIEMEHTH: IOPUANYHI HOPMH, ITPABOBITHOCHHHM, aKTH peajizallii cyd €KTUBHUX IpaB
Ta IPUINYHUX 000B’SI3KIB; a TAKOXK JIBa JIOJATKOBUX — IPAaBOCBIIOMICTh 1 IPaBOBa
KyJbTypa, SKi 3aiiMaroTh crienndivae Micre B MeXaHi3Mi, He BUCTYIaIOTh OKPEMOTO
JIAHKOI0, @ MAIOTh 3aralibHe 3HAUEHHS 1 JOTHYHI /IO BCIX CKIIAJI0OBUX MexaHi3my [20].
bru3pky TOUKy 30py Ha CTaAil MeXaHi3My ITPaBOBOTO PETYTIOBAHHS Ta HOTO €IIEMEHTIB
BiIoOpaskeHO B Cy4acHiii BITYM3HAHIN Teopii mpasa [25].

Bonnouac cam C. C. AnekceeB y MogaibUIMX JOCTIHKEHHSX JICIIO JIOTIOBHIOE CBOIO
no3utito. KpiM Ha3BaHUX BUIIE TPHOX CTaAil 1 BIAMOBIIHUX €IEMEHTIB MEeXaHi3MYy,
BUHHKAE 1oTpeda B TOAATKOBiH, (aKyasTaTUBHIN 4eTBEpTiH cTafii, sika abo mepenye
BUHHKHEHHIO ITPaBOBITHOCHH, a00 IMOKJINKaHa 3a0e3MeunTH iX peamizaiito. Lle cramis
3aCTOCYBaHHsI IPaBa, sIka XapaKTepU3yEeThCs TUM, 110 BIAAHUHN opraH (mepeaycim cyn)
BU/JIA€ BIIAJHUI 1HIUBIIyabHUIA akT. JlaHiil cTajii BiJNOBIa€ YETBEPTUH €IEMEHT
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MeXaHi3My IIPaBOBOTO PETYIIOBaHHS — IHAWBITyallbHI MPUIHCH 3aCTOCYBaHHS MpaBa
[18]. st mo3umis Oyna minTpumana i y BITYM3HAHIN Haywi [26; 27].

Y HayKoBiH JIiTeparypi HEOTHOPA30BO MPOTIOHYBAJIOCS TOTIOBHUTH YH 1HIITUM YHHOM
3MiHuTH chopmynsoBani C. C. AneKceeBUM MiAXOIM 10 BU3HAYCHHS CKIIaJJOBUX MEXa-
Hi3My paBoBoro perymobanHs. Tak, FO. 1. [peBIoB BBaykae MOXKIMBUM OKPEMO BHIi-
JIUTH Y BKa3aHOMY MEXaHi3Mi Cy0’€KTiB IpaBa:

— IOpUINYHI (aKTh;

— IIPaBO3aCTOCOBHY IPAKTHKY ¥ aKTH 3aCTOCYBaHHsI IIPaBa;

— JISUTBHICTD CHeLiaJIbHUX OPraHiB I0J0 y3arajibHEHHs 3aKOHOAABCTBA Ta HOTO
pO3’SICHEHHS;

— NiSTBHICTh YYEHUX-IOPHUCTIB 3 aHAJI3y Ta KOMEHTYBaHHS OCHOBHUX 3aKOHOMIp-
HOCTEH MPaBOTBOPUOCTI Ta IpaBopeaizaliii;

— TPOMAJICBKY AYMKY IIPO IIPaBO i YMHHE 3aKOHOAABCTBO [28].

[Humii Habip eneMeHTiB MPonoHyBaB BU3HaUNTH A. M. BacunbeB, skuii BUILISE:

— TIPaBOBI MPUHITATIH;

— IPaBOTBOPYICTH;

— IIpaBOBi HOPMH;

— [OpuaNYHi (aKTH;

— IPaBOBiIHOCHHH;

— Cy0’€eKTHBHE TIPaBo;

— OPUIUYHUN 000B’S30K;

— IHIWBIAyaJbHI aKTH peajizalii mpaB i 000B’3KiB;

— TIpaBonopsiaok [29].

OuiHIol0uM HaBEACHI MPOTMO3HULIii, CIIiJl 3a3HAYNUTH, IO YacTo A0 CTajiil Ta ene-
MEHTIB MEXaHi3My NPABOBOIO PErYyIIOBAaHHS BKJIIOYAE€THCS 3aHAATO IIHPOKE KOJIO
SIBHILI, 5IK1 Oe3M0CepeIHbO HE CTOCYIOTHCS BIPOBAKEHHS 00’ €KTUBHOTO TIPaBa B pe-
ajpHe KUTTA. He 3amepedyiodn BaXIIMBOCTI TiSITBHOCTI CIIEIIAIbBHUX OPTaHIB 010
y3arajibHEHHS 3aKOHOJIaBCTBA Ta OT0 o3’ ICHEHHS, AISUTLHOCTI MPaBO3HABLIB y ce-
pi aHaizy Ta KOMEHTYBaHHS OCHOBHHMX 3aKOHOMIPHOCTEH MPaBOTBOPYOCTI i mpaBo-
peamnizanii, rpoMaaCchbKol AYMKH PO IPaBO i YMHHE 3aKOHOAABCTBO, HABPS YU J10-
LUJIBHO Ta OOIPYHTOBAHO BU3HABATH X €JIEMEHTAMHU MEXaHi3My IIPaBOBOTO PETYIIIO-
BaHHS, OCKIJTEKU O0e31ocepeIHLO ¥ MPAaBOBOMY PETYIIOBAaHHI BOHU YUacTi He OepyTh.
3raganuii A. M. BacuiibeBUM NpaBOMOPSIOK € y3arajbHEHOIO KaTeropi€ro, BKIOUAE
B ceOe MpaBOBI HOPMH, aJie HE € THCTPYMEHTOM ixX peamizartii [29].

LlikaBe i MUTAaHHS PO TE, YU BXOASTH JI0 CKJIaIOBUX MEXaHi3My IIPaBOBOTO Pery-
moBanHs opunnyHi Gaktu. O. O. KpacaBunkoB 3a3Havae, 1110 BOHH SBIISIOTH COOOI0
(haxkTH peanbHOI AICHOCTI, 3 HASIBHICTIO YH BIJICYTHICTIO SIKMX HOPMH IUBLIHHOTO
MpaBa MoB’sI3YIOTh IOPUINYHI HACTIJIKMA, TOOTO BUHUKHEHHS, 3MIHY UM NPUITMHEHHS
cy0’€KTUBHUX MHUBINBHUX MMpaB Ta 000B’sI3KiB (IIMBUILHUX MPABOBITHOCHH)
y nipaBocy0’ektHHX 0ci0 [30]. Takum ynHOM, opUIMUHi hakTH Oe3rnocepeHbO CTO-
CYIOTBCSI MEXaHi3MY ITPaBOBOTO PETYIIOBAHHS, a/DKE CaMe 3 X HAsBHICTIO OB’ SI3YE€ThCS
L ]
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PETYIATUBHHUI BIUTUB HOPMH TIPaBa, SIKa MPUBOINUTHCS B 0 200, HABIAKH, IPUTTHHSE
IO Y1 3MIHIOE XapaKTep 3aJIeKHO BiJl MOSBH YU MPUIMHEHHS IOPUANYHOTO QakTy. 3 iH-
moro 60Ky, Taki (hakTh € 00CTaBUHAMH PeabHOTO (MaTepiaIbHOTO) )KHUTTS, BOHH 3aJIH-
LIAI0THCS 30BHILIHIMY [ HOPMH NpaBa i MPaBOBOIO PEryIIOBaHHS SIK TAKOTO i HE BU-
CTYNaroTh MPOBIJTHUKOM BOJII 3aKOHOJABIS MO0 KOHKPETHHUX JKUTTEBUX BIJTHOCHH.
O. O. KpacaBunkoB CripaBe/UIMBO HArOJIOIIYBaB, 1[0 HOPMa IpaBa MOKE BCTAHOBHTH
000B’SI3KOBICTh (MOXKIIMBICTB) Ti€l UM 1HIIOT MOBEAIHKU OCi0, a IO CTOCYEThCs (PaKTIB
peanpHO1 MIWCHOCTI, TO BOHA 1X MOke TUTbKkH nependauntn [30]. Ilicias mpuBemeHHs
HOPMH B /1110 (DYHKILIsI OPUANYHUX (aKTiB y IPOLIEC TPABOBOTO PEryIIOBaHHS Ha LILOMY
3aBEpIIYETHCS. A TOMY BKIIIOUEHHS FOPHIMIHOTO (DAKTy JI0 MEXaHI3My TIPaBOBOTO pery-
JIFOBAHHS SIK OKPEMOTO €JIEMEHTY PO3ipBe JIOTTYHUIA JAHIIOT CTalii IOr0 MEXaHi3My,
00’€THAHUI y CHCTEMY 3a KPHTEPIEM MOCIIIOBHOCTI BIIPOBaKCHHSI y ()aKTUUHY TTOBE-
IHKY 0Ci0 BOJIi CycCITiTbCTBA (B 0C0O01 3aKOHOABIIS ), BUPAXKEHO] Y TPaBoBiit HOpMi. Tum
Oinplle 110 MOosiBa IOPUAMYHOTO (PaKTy MOXKIMBA Ha KUJIBKOX CTaIisX MEXaHi3My.

YpaxoByrodn HaBeeHe, MOJKHA BIH3HATH OUTHIT TTociTinoBHUME morysian C. C. AJek-
CeeBa Ha CTafil Ta eJIEMEHTH MEXaHi3My NMPaBOBOTO PEryIIOBaHHS, OCKIJIBKH BOHH
TOYHINIE BiIOOpayKaroTh KIIFOYOBI eTamu peaiizaiii 00’ €KTHBHOTO MpaBa B CYCHIILHO-
MY JKHUTTI.

2.3. Lueinvui npasa ma ix 3axucm y Mexauizmi npagogo2o pecynio6anHs

[IpaBoBe perymntoBaHHs B HAHOLIbLI 3araIbHOMY PO3YMiHHI IIepeadadae BIOPSAKYBaH-
HsI CYCHUIBHUX BIIHOCHH Y€pe3 BIUIMB Ha MOBEAIHKY Jitoae. J{ist Toro 100 npuBecTu
AKTHBHICTh JIFOJIMHU Y Bi/IMTOBITHICTH 13 IEBHUMH YSBJICHHSIMHE PO HeoOXiAHY (OakaHy)
MOBE/IHKY B KOHKPETHIN CUTYyaIlil, IepIIMM KPOKOM Ma€ cTaT GOpMYItOBaHHs Opi€H-
THpa — MOJIENi TIOBEIIHKM B MEXaxX BiMOBIAHOT cuTyatlii. ToMmy 3p03ymiJio, 0 MepIoko
CTaJIi€I0 MEXaHi3My LMBLIbHO-IIPABOBOTO PETYINIOBAHHS BU3HAIOTHCS (OPMYBAaHHS Ta
ST FOPUIUIHIX HOPM.

Cama no cobi HOpMa IpaBa € JIUILIE MOJCIUTIO JIIOACHKOI aKTHUBHOCTI. BoHa € 3a-
raJbHUM TPABUIIOM, TIPHUITMCOM JiSITH TICBHUM YHHOM Yy TICBHIH (aKTHYHINA CHTyaIil
1 TOMy He MOXe aJ[pecyBaTUCs iHAuBiMyanizoBaHo. L{i mpumucu 3BepHYTI A0 BCiX
1 KO)KHOTO, UMl TIOBEIIHKA ITiJIIIaIae i1 Jito BianoBiaHoi Hopmu. Ha naniit cranii e
HEBIJIOMO, XTO 13 Cy0’€KTIB TiAmagaTuMe i it0 JaHOI HOPMH IIpaBa i B3araji ud BU-
HUKHE KUTTEBA CUTYallisl, HA BPETY/IIOBaHHS KO BOHA CIIPSIMOBaHA.

OueBu/IHO, 110 32 HASBHOCTI HOPMU TIpaBa MOJANBIIAM KPOKOM Ma€ OyTH iHIHBI-
Jyajizanis ii perynsaTHBHOI J1ii, TOOTO peanbHe 3aCTOCYBaHHS JJO KOHKPETHOT KHUTTEBOL
CHUTYyallil Ta KOHKPETHHUX cy0’exTiB. TakuM YuHOM, Ha Wil cTaii IMBIILHO-IIPABOBOTO
perymoBaHHS AKpa3 1 BimOyBaeThes iHAMBITyamizallis il IpaBOBOi HOPMH Yepe3 BH-
3HaUEHHS TOTO, XTO BUKOHYBaTUME BiJIIOBIAHI PaBUIIA 1 K caMe.

[IpaBoBe XUTTA Ta BECh PEry/IATUBHUIN BIUIUB HOPMH IIpaBa BiI0YBarOTHCS B MEKaX
MIPAaBOBIAHOCHH, TOOTO KOHKPETHUX CYCIUJIBHUX BiTHOCHH, YPETYIbOBAHUX HOPMOIO
rpaBa. Hopma npaBa cama 1o co0i He MOYKe HaUTMTH Cy0’ €KTIB IpaBamMu Ta 000B’ sI3KaMu
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YH 3BUTBHHUTH BiJl IPABOBOTO 3B’53KY, 0 BXKe iCHye. BoHa nuiie cTBOprOE I0puanIHy
MOXKJIMBICTh BUHUKHEHHSI, 3MiHHM Ta MPUIMHEHHS [IMBUILHOTO MPABOBITHOILICHHS, YKa3y€
Ha Ti KOHKPETHI yMOBH, 00cTaBUHY ((haKTH), 32 HASBHOCTI SIKUX TIPABOBHUH 3B’ 30K TIPH-
XOAMTH y pyX. TakuM 4MHOM, HOpMa TpaBa BUCTYNAE SIK OJHA 13 3A2aNbHUX IOPUOUYHUX
nepedymo6 BUHUKHEHHSI, 3MiHH Ta PUITMHEHHSI IUBIIBHUX MPaBoBigHOCHH [30].

3 [0SIBOIO B PEaIbHOMY KHTTI FOPUANYHOTO (GaKTy PEryysiTHBHA i HOPMH IIpaBa
NPUBOJAUTH /10 BUHUKHEHHS KOHKPETHOTO IUBUIBHOTO MPAaBOBIIHOIICHHS MiXK
cy0’exTaMu. [HIIIMMU clTOBaMH, y TIEBHUX 0Ci0 BUHUKAIOTH MpaBa Ta 000B’S3KH CTO-
COBHO KOHKPETHHUX 0Jar, 10 BUCTYNAIOTh 00’ €KTaMu IMBUILHUX MpaB. Taki nepeTso-
pPEeHHS CKJIaJaroTh 3MICT APYyTol cTajii MUBUIFHO-TIPABOBOTO PETYIIOBAHHS, HA SIKIN
BiIOyBa€THCS 1HIUBIAyai3allist MOAEIEH ColiaabHOI aKTUBHOCTI, 3aKJIaICHUX Y HOpMi
IpaBa, 1 BOHU CTAIOTh MOJICJISIMU MTOBEIIHKA KOHKPETHUX CYy0’ €KTIB.

3BHYaitHO, 0 BU3HAYCHHS 1 (hiKcarlist TOTO, XTO 1 K caMe MMOBUHEH MiSATH, HE ITPH-
BOJIUTH JI0 TOCSITHEHHS! METH, 3apajii sIKOT HOpMa MaTepialbHOTO MpaBa BBOAMIIACS
B nifo. OCKiIBKH BCE MPaBO CIPSIMOBAaHE Ha BIIOPSIAKYBAHHS pealbHUX NIl a00 0e3mi-
SITBHOCTI 0C10, TPETHhOIO CTAJIE€I0 HUBIIBHO-IPABOBOTO PETYIIOBAHHSA € 301HCHEHHS
Cy0’€KTHBHUX UBUILHUX MPaB Ta BUKOHAHHS CY0’ €KTUBHUX IOPHIUYHUX 00OB’SI3KiB
BiJIMOBITHUMU Cy0’€KTaMH. 32 HAJICKHOTO 3/1IHCHEHHS yIIPABOMOUYEHUMH Cy0’ €KTaMu
MpaB Ta BUKOHAHHs 000B’SI3KiB 1 AOCSATAETHCS METa BCHOTO MPABOBOTO PETYIIOBAHHS
yepe3 BU3HAUCHUH MEXaHi3M, OCKUTBKH caMme Ha Il cTafii 3’ IBIS€ThCS Ta peaabHa
(bakTHYHA MMOBEIIHKA 0Ci0, HEOOX1IHICTh SIKOT OyJa 3akiiaJicHa B HOpMI IipaBa. 3a TBep-
mxeHHsIM FO. M. AHIpeesa, II€I0 TPETHOIO CTAMIEI0 1 3aKIHIYETHCS HOpMaJIbHA Mist
MeXaHi3My IIPaBOBOTO PETYNIOBaHHSA, aJlKe 3a0e3MeuyeThesl OaxkaHa 3aKOHOABLEM
(daxTruHa noBeiHKa cy0’ekriB npasa [31].

BonHouac Take TBepIKEHHS, Ha HALI OIS, He € KOpeKTHUM. CripaB[i, MexaHi3M
LUUBITBHO-IIPABOBOTO PETYNIOBAHHS CYCHUIBHUX BiIHOCHH BifoOpaskae mpouec pyxy
3amporpamMoBaHUX 3aKOHOJABIIEM MOJEJICH MOBEMIHKH Ta iX peajizalito, 3pemToro,
B peasibHiii moBeiHLi oci0. BiH € mpaBoBUM sIBUILIEM, SIKE BKJIIOUAE B c€0€ MOXKIIMBICTh
BUKOPHCTAHHS PI3HUX FOPUINYHUX 3aCO01B JIUIsl TOCATHEHHS KiHIIEBOT MeTH, 3a0e3re-
YEHHS KOHKPETHOI peabHOT MOBEAIHKH Cy0 €KTiB. OTHAK MOXKIIUBICTH BUKOPUCTAHHS
Pi3HUX 3aCO0IB I JOCSTHEHHSI METU caMa 1o co0i He CBIUUTH PO T€, IO B OJTHUX
BHITaIKaX Ma€ MicIie HopMaIbHa i MEXaHi3My, a B IHIITUX — aHOMaJIbHA. B oHUX BU-
najKax IpaBOBE PEryJIIOBaHHS 3aBEPIIYETHCS Ha TPETid cTalii, KOIH AOCATAETHCS
OakaHa MeTa: Cy0’ €KTHBHI IpaBa Ta 000B’ SI3KU 31HCHIOIOThCS Cy0’ €KTaMu Oe3 3acTo-
CYBaHHSI HIMH JIOJIATKOBUX 3aXOJliB BIUTMBY. B iHIINX, Koim 3000B’s13aHa oco0a Bij-
XHWJISIETBCS BiJI 3apOrpaMoBaHoi HOPMOIO ITpaBa MOJIENI TTOBEAIHKH, MPOLEC MPaBo-
BOTO PETYITIOBaHHS POJOBXKYETHCS. Harmpukian: 3acTocyBaHHs 3aC001B IPUMYCY HEOO-
XiJIHE B TAKUX Ta IHIIMX CXO)KUX BUMAJKAX:

— SIKIIO 0C00a MEePENIKOKAE CY0’ €KTy MAHHOBUX IIPAB IHTEIEKTYaIbHOI BIIACHOC-
Ti y BUKOPHCTaHHI BiAMIOBITHOTO PE3yJbTaTy iHTEIEKTYaIbHOT Y1 TBOPYOT JisSUIBHOCTI,
He3Baxkaroun Ha mpunucH 4. 3 cT. 418 1K Vkpainu [9];
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— SKIIO MPOJaBelb 3a JOTOBOPOM KyHiBIi-IPOAaXy BCymneped npumnucam 4. 1
cT. 662 11K Vkpainu He niepea€e MOKYIIEeBl BUBHAYCHHUH JIOTOBOPOM TOBap;

— SKIIO XTOCh BTPYYA€EThCA Y CiMEiHE KUTTS Pi3UYHOT 0COOH, HEXTYIOUU THUM
caMuM ToJiokeHHsMHU 4. 4 ct1. 291 TIK Ykpainu.

VYci HaBesieH1 cuTyalii 00’ €IHy€e OJlHE — KOHKpeTHa (haKTHYHA MOBEIIHKA 0CO0U
HE BiAMOBigae mpunucam npaBoBoi HopmHu. Lle o3Hauae, mo TperTs cTaais HUBiIbHO-
MIPaBOBOTO PETYTIOBAaHHS HE Oyia peaiizoBaHa y TOBHOMY 00cs3i, Cy0’€KTH MpaBo-
BiJIHOCHUH BIJIXUJIMJIMCS Bl MOJICJII TOBEAIHKH, BU3HAUEHOT HOPMOIO TpaBa. 3po3yMi-
J10, IO B TAKMX BUMAAKaX MPABOMOPSAOK epeadadae MOKIMBICTh pearyBaHHs Ha
(hakTHUYHY CUTYyAIli0 3 METOIO TIOBEPHEHHS Cy0’ €KTIB TIPaBOBITHOCHH /10 BUZHAYCHIX
MOBEJ[IHKOBHX CTAaHJIAPTIB, sIKi BIAOBIJAIOTH HOPMI MpaBa, a00 MPUHANMHI 710 TaKoi
MOBEJIHKH, AKa 37aTHA MPUBECTU O CKBIBaJCHTHUX KOMIICHCALIHHUX PE3yJbTaTiB.
YMOBHO Ka)xXyuH, 115 peaKIlis MPaBOMOPSAKY € HOPMAIBHOIO TI€F0 MEXaHi3MY ITHB1Tb-
HO-IIPaBOBOTO PETYJIOBaHHS B YMOBax aHOMaJIbHOI (MPOTUIIPAaBHOT) PakTHUHOT 1O~
BEIIHKM KOHKPETHOI 0COOH.

Opnaxk ciig 3poOuTH neBHE yTouHeHHA. i myOnivyHOTO mMpaBa XapakTepHUM
€ HaJlaHHS y MPaBOBIIHOCUHAX MEPEBaXHOTO 3HAUCHHS Cy0’€KTUBHUM 00OB’sI3KaM,
a He nmpaBaM. OCTaHH1, 32 BEIMKUM PaxyHKOM, MOXKYTh OyTH OLJIbII BAAJIO OXapaKTe-
pu3oBaHi Sk GYHKIT BiANOBIAHUX OpraHiB BIaau. HaTtomicTe y mpuBaTHOMY IpaBi
Ma€ Miclle IPUHIIUIIOBO 1HINA CHTYaIlisl, OCKIIbKMA Ha MEPIIOMY MiCIli CTOSITh JIUC-
MO3UTHUBHICTH, BiJIbHE BOJEBUSBICHHA, CBOOOAA cy0’ €KTiB, MpUBaTHA iHiLiaTHBA.
OTxe, 3aBIaHHSM IIpaBa B il cdepi KUTTEMISIIBHOCTI CYCITIIBCTBA € TOCATHEHHS
KOHKPETHOT IMOBEIHKY 3000B’s13aH0T 0COOH 3a YMOBH, SIKIIO I[bOTO Oakae ynpaBHe-
Ha cTopoHa. Lle o3Hauae:

1. ITo-neprre, mo cy0’€KT IUBIIHLHOTO TPaBa MOXE CaMOCTIHHO BYMHHUTH TIEBHI
JI03BOJICH] 00’ €EKTUBHHMM TIPABOM i1 3 METOIO TPUMYCUTH 3000B’s13aHy 0c00y BHKOHA-
TH CBili 000B’5130K. | 1151 MpaBoBa MOKIIMBICTH caMa 1o co0i 3a0e3Meuy€eThCs Aep:KaBHUM
MIPUMYCOM 4epe3 BH3HAHHS MPABOMIPHUMH 3aC00iB CaMO3aXHUCTy Ta BUKOPUCTAHHS
3aXO0JIiB ONEPATHBHOTO BILINBY.

2. [lo-npyre, cy0’€KT LMBUILHOTO MpaBa Ma€ TapaHTOBAHY MOXKJIMBICTBH OIpa3y
3BEpHYTHUCS 10 TPUMYCOBOT CHIIH IEP>KaBHOT BIIa/IX 1 TIEPEKIIACTH Ha Hel 3aBIaHHS I10-
BEpHYTHU (DaKTHUHY ITOBEIIHKY 3000B’13aHOT 0COOH B MEXi, riepei0adeHi BCTaHOBICHOO
MOZIEIUTIO (HOPMOIO IpaBa Ha 3araJIbHOMY PiBHI Ta Cy0’ €KTUBHUM LIMBUIBHUM O0OB’I3KOM
Ha 1H/IWBiTyaTbHOMY PiBHI).

JlocHipKyrOUH 110 YE€TBEPTY CTalito mpaBoBoro peryiatoBanus, C. C. Anekcees Ha-
3uBac ii cTaiero 3acToCcyBaHHs NpaBa. BoHa XxapakTepu3y€eThes TUM, 10 KOMIIETEHTHUH
BIIQIHUH OopraH (MIEpII 3a BCe Cy/A) BUIAE BIAIHHUNA 1HIUBIAYaTbHAN akT. Taki iHAWBI-
JyaJbHI MPHUITMCH 3aCTOCYBaHHS NpaBa € 00’ €KTUBHUMH PE3yJIbTaTaMH BIaTHUX Jii
CYZIB Ta IHIIMX KOMIIETEHTHUX OPraHiB, sIKi 320€31euy0Th peai3alilo BUMOT IOpUINY-
HUX HOpM [18].
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VY paMkax MexaHi3My IpaBOBOTO PETYIIOBaHHS IUBITFHUX BITHOCHH Ha JaHii
CTaii TOCATAaEThCS BIAMOBITHICTh (PAKTHYHOT MTOBE/IIHKH 3000B’3aHOT 0COOH Tepe/i-
OadeHil HOpMOIO TpaBa Mozeni. L{ifi MeTi y mpuBaTHOMY MpaBi CIYyTyE 3aXUCT
Cy0’€KTUBHUX LIUBIJIBHUX TIPaB, SIKUH MMOBHICTIO peai3y€eThCs B MEXaxX JaHOI YeTBEp-
TOI CTaJil MEXaHI3My IIMBIILHO-IIPABOBOTO PETYITIOBAHHSI.

3a3HaYyMMO, IO 3aXHCT Cy0’ EKTHUBHUX IHUBUILHUX TPaB Y paMKax MeXaHi3My IH-
BUIBHO-TIPABOBOTO PETYIIOBAHHS MOB’SI3aHUN 3 1HIIMMH CTAIisIMU HEPO3PUBHUMHU
CHCTEMHHMH 3B’ sI3KaMU. 30KpeMa, TIpH NMPUHHATTI Ta BBEACHHI B Jil0 HOPMHU TIpaBa
3aKOHOZABLIEM (POPMYIIOETHCS 3arajbHe MIPAaBUIIO OBEAIHKY 1 0Jpa3y K BU3HAYAIOTh-
sl CITOCOOM JOCSATHEHHS OaskaHoi (PaKTHYHOT MOBENIHKNA YYAaCHUKIB CYCIIJIBHUX Bij-
HOCHH. Y JTaHOMY BHUIIaJIKy HEBAXKJIMBO, SKHM CaMe YHHOM OyJie JOCATHYTO METH:
€JIMHOI0 HOPMOIO MaTepiaJIbHOTO MTPaBa UM 31 3BEPHEHHSM JI0 1HIIUX CTaTel (ITyHKTIB)
HOPMAaTHBHO-TIPABOBOTO aKTa. Y BCIX BUIAKAaX HAIAaHHS MPABIITY TIOBEIIHKH 3arajbHO-
000B’I3KOBOTO XapakTepy 3 HeOOXiHICTIO TiepeidaYae HassBHICTh CIIOCOO01B MTPUBEICH-
HA (paKTHIHOT TTOBEMIHKH 3000B’13aHOI 0COOU JI0 BiAMTOBITHOT MOICITI.

BinmoBimHi cUCTEMHI 3B’SI3KM ICHYIOTh TAKOX 31 CTAJII€F0 BUHUKHEHHS IUBITBHIX
MPaBOBITHOCHH, 1110 Tiepe0adae HaliJICHHS 0Ci0 Cy0 €KTUBHUMHU TpaBaMH Ta MOKJIa-
JICHHsI Ha 1HIIMX Cy0’ €KTUBHUX 000B’s3KiB. Sk crpaBemnuBo 3a3Hadae A. [ Spema,
Oy/ib-sike Cy0’€KTHBHE MPABO 3a CBOEIO CYCIUILHOK CYTHICTIO HE MOXe OyTH HEe3aXH-
meHuM. [IpaBo, 1o He 3aXWIIaeThCs, BTpadae CBOIO CyTHICTH [32]. [IpaBoBe peryimo-
BaHHS OyIb-IKUX CyCHUIbHUX BIJIHOCHH, OB’ Si3aHE 13 MpouecoM TpaHchopmaii
MPaBOBHX MPHUIHCIB Y IJIOMIMHY (aKTUYHUX CYCIIJIbHUX BIIHOCHH, Nepeadavae, 1o
KOXKHE Cy0’ €KTHBHE TPaBO B pa3i HOTO MOpyIISHHS TAPAaHTOBAHO 3a0€31eUy€EThCS MOXK-
JIUBICTIO MOTO TIPUMYCOBOTO BiJIHOBJICHHS 200 3axucty [4]. Tomy, OCKUIbKH MPaBOBE
PETyIIOBaHHS IOCATAE CBOET METH 4Yepe3 HaJliJIeHHs 0ci0 cy0’eKTUBHUMU TpaBaMU
11 000B’s13kaMU, TIOBEPHEHHS 0COOM JI0 HAJICIKHOT MOJIEII TIOBE/IIHKH B Pa3i BiIXUICHHS
BiJI HET HEMOJKJTMBE 11032 ICHYBaHHSM CY0’ EKTHBHUX TIPaB B OHOTO Cy0’ €KTa Ta Kopec-
MOHYIOUNX IOPUIMYHUX 000B’SI3KIB Y 1HILOTO.

3aXUCT Cy0 €KTUBHUX IMPaB TICHO MOB’SI3aHUI TAKOXK 31 CTaII€I0 3MIHCHEHHS IIUX
IpaB i BUKOHAHHS 000B’s13KiB. OCHOBHUM 3aBIaHHSM 3aXHUCTy € CaMe TTO/I0JIaHHS TIepe-
LIKOJI, SIKi CTBOPIOIOTHCSI YIIOBHOBa)KGHIH 0C001 Ha LUISAXY 3A1MCHEHHS CBOTO IpaBa,
gyepe3 3a0e3neueHHs BUKOHAHHS 3000B’13aH0I0 0CO00T0 TTOKITAICHUX Ha Hei 000B’SI3KIB.
. B. XKuninkoBa 3Beprae yBary, 10 1HKOJIU peani3alis cy0’ eKTHBHOTO HUBIIHHOTO
mpaBa noTpedye MOKIMBOCTI 3BEPTATHUCS /10 KOMIIETEHTHHX JI€pP’KaBHUX OpPTaHiB 3a-
paau 3aCTOCYBaHHS ACPKABHOTO MPUMYCY B pa3i HEBUKOHAHHS KOHTPAreHTOM CBOIX
000B’s13kiB. [Iporiec peasizaiiii cCy0’€eKTUBHUX IIUBUIBHUX IIPaB HaOyBa€ 0COOIUBOTO
3HAUEHHS, KOJIU WIEThCS MPO iX 3aXHUCT [5].

ChOrosiHi MO’KHA 3 YIIEBHEHICTIO CTBEPAXKYBaTH, 10 3BEPHEHHS YITOBHOBAKEHOT
0co0H 70 Cymy 3a 3aXHCTOM CBOIX IIpaB JAJICKO HE 3aBKIM MaE€ Ha METI caMe 3/iHCHU-
TH HaJIeXKHE 1 cy0’ €KTHBHE MPaBO 3a CIPHUSIHHA Aep>KaBHOTroO mpumycy. [IpuHaimMHi
TaKUi BUCHOBOK BUIIIIMBAE 3 TeKCTy cT. 15 LIK Ykpainu [9], 3a npunucamu skoi KokHa
L ]
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ocoba Mae IpaBo Ha 3aXKCT CBOTO IMBIIEHOTO TIpaBa HE TUTBKH B Pa3i HOTO OPYIIIeH-
HSl, @ i y pa3i loro HeBU3HAHHS a00 OCHOPIOBAaHHS. SIKIO 3aXUCT € PEaKIi€lo caMe Ha
HEBHU3HAHHS YU OCIIOPIOBAHHS, OYEBHJIHO, BiAMOBITHUI 1TO30B HE MOXKE BBAKATHCh
MIPUMYCOBUM 3JIIHCHEHHSM IpaBa, ajpKe BiH Oy/e CIPSIMOBAHHM JIUIIE HA YCYHEHHS
HEBU3HAYCHOCTI B HAJIEKHOCTI Cy0 €KTHBHOTO MpaBa. YTIM 3 TAKOIO K YIIEBHEHICTIO
MOYKHA CTBEPJIXKYBATH, 110 YCYHEHHS Ii€1 HEBU3HAUYEHOCTI € MEePeTyMOBOIO HAJICKHOTO
371liCHEHHs Cy0’ €KTHMBHOTO MpaBa i, 3pelITOl0, BCE OJHO Ma€ 3pOOUTH MOXKIIMBUMH BiJI-
TTOBIAHI (paKTHUHI i1 YIOBHOBa)KEHOI 0coOm. TakuM YMHOM, HaBITh Y IIbOMY BUIIAIKY
OYEBUJIHIM € HEPO3PUBHUH 3B 30K 3aXUCTY 1 311CHEHHS Cy0’ €KTHBHOTO MpaBa.

Jis geTBepTOl CcTafii MMBUIBHO-TIPABOBOTO PETYIIIOBAHHA XapakTepHI CBOi I0pH-
Tu9HI (paKTH, M0 AAFOTh IMiJICTABH YIIOBHOBAXEHIN 0CO01 3BEPHYTHCS 33 3aXHUCTOM
CBOIX IpaB YM 3AIMCHUTH TaKUH 3aXUCT CAMOCTIHHO B MEXKaXx, JJO3BOJICHUX 3aKOHOM.
Taxumu ropuaaHUME pakTam, 3rigHo 3i ct. 15 LK VYkpainu [9], € mopymeHHs, He-
BU3HAHHS 200 OCIIOPIOBAaHHS Cy0’ €KTUBHOTO TPaBa, 1110 LIIKOM IiATBEPAKYETHCS TAKOK
cymoBoro mpaktukoro [10; 11].

VHi]ikoBaHE PO3yMiHHS LMX TUIIB NPOTUIPABHOI NOBEAIHKM OyJI0 HaJaHEe CBOTO
yacy Bepxosaum Cynom Ykpainu. 3okpema, TOPYIICHHS IpaBa MoB’ A3aHe 3 1030aB-
JICHHSIM OTO BOJIOJIUTBIISI MOKITUBOCTI 3MIMCHUTH (peaji3yBaTH) CBOE IIPABO MOBHICTIO
a00 4acTkoBO. Y pa3i ocroproBaHHs a00 HEBU3HAHHS [TPaBa BUHUKAE HEBU3HAYCHICTh
y TIpaBi, BUKJTUKaHa MTOBEIIHKOIO 1HIIOT 0co0M. TakuM YMHOM, IIOPYIICHHS, HEBU3HAHHS
a00 ocnoproBaHHs cy0’€KTUBHOTO IpaBa € MiICTaBOIO JUIsl 3BEPHEHHS 0COOH 3a 3aXHC-
TOM CBOTO TIpaBa i3 3aCTOCYBaHHIM BiIITOBIAHOTO crtocoOy 3axucty [12].

[Ipu 1boMy OCOOIHMBICTIO YETBEPTOI CTAil MPABOBOTO PETYIIOBAHHS ITUBUTHBHUX
BIJIHOCHUH € T€, [0 3aXUCT Cy0’€KTUBHOTO LIUBUIBHOIO MpaBa 3aBXkJIH PEeali3y€eThCs
B IIEBHOMY CIIOCO01 3aXHCTY.

VY HaykoBiii niTeparypi OyJi BUCIIOBIIEH] Pi3HI TOYKH 30py LIOA0 PO3YMiHHS KaTe-
TOPil «CIIOCi0 3aXUCTY MpaBay, 30KpeMa, SIK BU BUMOTH, MaTepiaTbHO-TIPABOBUHN 3aXi/,
MOPSIIOK BiJTHOBJICHHS IpaBa, HaJeKHA i MOPYIIHUKA a0 X Jisl Cy0’ €KTa 3aXHUCTY
[33]. BonHouac cymoBa MpaKkTHKa HaJa€e rmepepary MiJxojy, 3a sIKOro Iij crocodamu
3aXUCTy Cy0’ €KTUBHUX IIUBUTLHUX MPAB PO3YMIIOTh 3aKPIIlJIEHI 3aKOHOM MaTepiallbHO-
MIPaBOBi 3aX0/IM MPUMYCOBOTO XapaKTepy, 3a JIOTMOMOTOI0 SKHUX 3/11HCHIOETHCS TTOHOB-
JIeHHs (BU3HAHHSA) TOPYIICHNX (OCTIOPIOBAHUX ) TIPaB Ta BIUIMB Ha TopymrHuKa [ 13—-16].

Jlucno3uTuBHA CHPSIMOBAHICTh LIUBLIBHO-TIPABOBOIO PETYIFOBAHHS BTITIOETHCS
cepen iHIIoro y ¢BoOOIl 3MIMCHEHHSI BIACHOTO Cy0’€KTHBHOTO mpasa. Lle 3ymoBiroe
MOJKJIMBICTh BECTH MOBY 1 TIPO CBOOOJy 3aXHCTy BJIACHOTO CY0’€KTHBHOTO TpaBa 3a-
rajiom, a Takox cBo0oly BHOOPY YITOBHOBaKEHOIO CTOPOHOIO CIIOCO0Y 3aXHCTY.

HopmaruBHe minTBeppKeHHS 1S Te3a 0OTpUMalia 3aBIsSKA CyA0Bii pedopMi, 30Kpe-
Ma OHOBJIEHUM INPOILeCyaIbHUM KOJIEKcaM Ta 3MiHaM, BHeceHHM J10 cT. 16 LIK Ykpainu.
3a3HavyeHa cTarTs Oylia MOTOBHEHA OKPEMHM ab3aIioM Takoro 3MicTy: «Cym Moxe 3a-
XHMCTUTH IIUBUTHHE TIPaBO 200 IHTEPEC IHIITMM CIIOCOOO0M, 1110 BCTAHOBIICHHIA IOTOBOPOM
a00 3aKOHOM YU CYZIOM Y BU3HAYCHUX 3aKOHOM BUTIAAKax» [34].

@
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BUCHOBKH

OTKe, YMHHE 3aKOHOIABCTBO YKpATHN HAJIA€ YYaCHUKaM IIWBUILHO-TIPABOBHUX BIIHOCUH
LIMPOKI MOXKIIMBOCTI BU3HAYEHHS Ta BUOOPY CIOCO0IB 3aXUCTY CBOIX MOPYIICHHX,
OCTIOpIOBaHMX a00 HEBM3HAHUX MpaB. L{e MOBHICTIO BiMOBIIa€ CYTHOCTI UBUTLHOTO
MpaBa, AKe 1Mo0ynoBaHe Ha MPUHIIMIIAX PIBHOCTI i AUCIIO3UTHBHOCTI, CIIPSIMOBAHE Ha
peatizainito cBoO60IM 0COOH Ta OPIEHTYETHCS HA IPUBATHY 1HIL[IATHUBY.

BinMoBa 3ak0HONABIIA BiJl 3aKPUTOTO MEPENTIKY CIIOCO0IB 3aXHUCTY IUBIILHUX TIPaB
1 3aKOHHUX 1HTEPECIB, SKUW CHOTOMHI HE BIATOBIAAE CydacHIW AUHAMII HUBIIHHO-
MIPaBOBUX BiTHOCHH, € a0COJIIOTHO BUIIPABAAHOIO 3 MPAKTUYHOI TOUKHU 30py. Y TiM HE0O-
MeXeHa CBOOOa YIIOBHOBAKEHOI 0COOM Yy BUOOPI CIIOCOOY 3aXUCTY TAKOXK HE MOXKE
BB2)KaTHCsl A0COIIOTHUM OJIaroM JUIsl IMBUTBHOTO 000POTY, a/KE B KIHIIEBOMY PaxyHKY
1€ MOKE ITOCTABUTH TIiJl CyMHIB MPUHIIMII TPABOBOi BU3HAUYEHOCTI Ta 3alIKOAMTH 3a-
KOHHMM iHTepecaM 3000B’s3aH0T CTOPOHH Yepe3 BCTAHOBJICHHS HAIMIPHHUX JI0JaTKOBHX
000B’sI3KIB, IPUIHCYBAHHS HECYMICHHUX 3aXOJIiB Ta BU3HAHHS HEOOXITHIMH HAI3BH-
YallHUX 32 KOHKPETHOI cuTyamii Aiii OOp)KHUKA.

3a TakuxX 00CTaBUH BaXJIUBY pojb y (hopMyBaHHI IPAaBUIIbHOI IPAKTHKH 3aCTOCY-
BaHHSI TIOJIOXKEHB [MBIIBHOTO 3aKOHOJIABCTBA, 0 CIIPSIMOBaH1 Ha 3a0e31edeHHs edek-
TUBHOTO 3aXHCTY UUBUIBHUX MPaB Ta 3aKOHHUX 1HTEPECiB, CbOTOJHI Ma€ BifirpaBaru
came Ccyao0Ba BJIaJia, 30KpeMa HEeIllOAaBHO CTBOPEHUH y Ipoleci peopMyBaHHs CUCTE-
MU yKpaiHChKOTO cypodnHcTBa BepxoBuuii Cym.
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dOPMHU ITPABAIHHA KAPAUKOBUX AEPIHKAB €BPOITH
(ITOPIBHAABHHMHU AHAAIS)

Anorauisa. Cmamms npuceauena 00CaioNceHHIo cneyuiku popm npasiinna Kapaukosux oep-
Jlcas («mikpooepacasy) €eponu. Y pobomi noxazana cymuicms 080X CKAAOHUX MeHOEeHYill iX
esomoyii. [lepuia nonseae 8 NOEOHAHHI I0eHMUYHOCMI POPM NPAGTIHHS KAPTUKOBUX | 36UYAIHUX
deporcas i3 cneyu@iuHuMu 0CoOIUBOCMAMU KOJHCHOT 00CHIOHCY8anol depacasu. [pyea menoeH-
Yis BUNIUBAE 13 OBOICMOCMI XApaKmepy 03HAUeHOI eBONOYil, a came: i3 30epedtcents KapiuKo-
BUMU 0EPIHCABAMU eLeMEHMIE ICTOPULHUX 0epIHCABOMBOPUUX MPAOUYIl [ OOHOUACHO20 epeK-
MUBHO2O BUKOPUCIMAHHS OOCACHEHb CYYACHUX PO3GUHEHUX KPAiH y chepi 0epicasHozo ynpag-
JiHHA, NPUCMOCYBAHHA 00 HOBUX YMO8 po3sumky. Hazonowyemoca, wo opyey menoenyiio
NIOCUNIOIOMb 3ANUWKY MAKUX MPAOUYil ma IHCmumymie npagiiHHsa KapauKogux 0epiicas, 5K
napeaoic, apeneoacamones, cmamymu niznbo2o Cepeonbosivys, Kanimanu-pe2eHmu, KOHCmu-
myyis-Oexaapayis i3 16 cmameii 00csieom 06i CMOPIHKY, HA36U «KHA3I6CMB0», «KHA3bY, WO
acoyitoemuvcst i3 Cepednbosivusim i 0eMOHCmpYe 6a2amosikogy Cmaiicmy YnpasiiHCbKUX mpa-
ouyiti. Bonu ceiouame npo eunepeodicenisi KapauKoSUMU 0epaica8am CE0IX 8EIUKUX CYCidig
V pO3GUMKY Ui 3aNPOBAONCEHHT CYCRITbHO-NOMTMUYHUX YIHHOCMEN, GIACMUBUX CbO2OOHI YYac-
nuxam €gponeticoroco Coiozy, y neputy uepey wo0o 2apaHmyeanHs 6e3nexu Wisixom 00 cOHamHs.
Jlemanizo8ano 6UKIA0AIOMbCA BUSHAYANLHI O3HAKU (OPM NPABIIHHA MPLOX 2PYN KAPIUKOBUX
0eporcas — 0eMOKPAMUYHUX PecnyOniK, KOHCMUMYYIlIHUX MOHAPXIU i ab6CONOMHOI meoKkpamuy-
HOI MOHAPXii. A8BMopom NOKA3aHA YHIKATbHICMb OKPeMUX O3HAK (opm NpasiiHHsA, 30Kpema
30epedicenHsl CygepeHimemy KapauKo8UMU 0epucasamu 3a YMOBU 30IUCHEeHHS HAO HUMU Npo-
MeKYIOHI3MY BeTUKUMU 0epIHcasamu i RPUHYUNIE AOCOTIOMU3MY I3 KOHCTIUMYYIIHUM USHAHHAM
PO3Nn00INY 2LNOK 61A0U.

Kuarouosi ciioBa: Aunoppa, Barukan, Jlixrenmreitn, Mansra, Monako, Can-Mapuso, ¢popma
TIPaBIiHHL.

Eaena Bragumuporna 3unuenko
Kageapa meopuu 20cyaapcmsa u npasa

Hauuornanvnviii opuguueckuii ynusepcumem umenu HApocaasa Myapozo
Xapovros, Yxpauna

®OPMbI ITPABAEHHUA KAPAUKOBBIX TOCYAAPCTB EBPOIIbI
(CPABHUTEAbHbIN AHAAHN3)

AuHoTanms. Cmamovs nocéaueHa ucciedo8anu cneyuduru Gopm npasieHus KapiuKoguix
2ocyoapems («muxpoeocyoapcmsy) Eeponsi. B pabome uznodceHa cyuHoCcms 08YX CJLOHCHBIX
meHOeHyull ux seomoyuu. Ilepsas saxnouaemcs 6 00vbeOuHeHuU UOeHMUYHOCMU hopM Npag-
JIeHUsl KAPIUKOBLIX U OOBIYHBIX 20CYOAPCME €O CReyUDUUecKUMU 0COOEHHOCMAMU KAHCO020
uccredyemoeco eocyoapemea. Bmopas menoenyus evimexaem u3 080UCMEEHHOCIU XapaKmepa
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OMMeUeHHOU 380OYUU, A UMEHHO: U3 COXPAHEHUs KAPIUKOBLIMU 20CY0apCmMEAMU 31eMeHmMos
UCMOPUYECKUX MPAOUYULL YCMPOUCMEA 20CYO0APCmMEa U 0OHOBPEMEHHO20 IPherxmuenozo uc-
NONb30BAHUA OOCIMUNCEHUL PA3BUMBIX CIPAH 8 00IACMU 20CYOAPCMBEHHO20 YNPABIeHUs, NPU-
CNnocoOneHUs K HOBbIM YCI0BUAM pA38UmMusi. A8BMopom YKA3AHO, YMO 8MOPYI0 MeHOeHYU
VCUMUBAIOM OCMAMKU MAKUX MPAOUYULL U UHCIMUMYIMOE NPABILEHUS KAPIUKOBLIX 20CYOaApPCMS,
Kax napeaoic, apenzoaccamones, cmamymol n030He20 Cpeonegekosbst, Kanumambwl-pe2ennol,
KoHcmumyyus-oexnapayus uz 16 cmameii 06vemom 08e cmpanuysl, HA38AHUS «KHAHCECBOY,
«KHA3bY, umo accoyuupyemcsi co CpeoHesekosbem u 0eMOHCTNPUPYem MHO208EKOBVIO YCMOll-
yugocmo ynpasienyeckux mpaouyuti. OHu ceudemenbcmayiom o nped8ocxuLyeHUU KapiuKossl-
MU 20CYOAPCMBAMU CBOUX BEIUKUX cOcedell 8 pA36UMuU U 6HeOPeHUU 00U eCMBeHHO-NONUMU-
yeckux yenHocmell, CGOUCMBEHHBIX ce200Hs yuacmuuxam Esponetickoco Coioza, 6 nepgyio
ouepedb No 2apanmuposanuio 6e30nacHocmu npu NOMoOwU 06veouHeHus. [{emanusuposaro
uznazaromes onpeoensouue NPUsHAaKU Qopm npasieHius mpex epynn KapiuKogbix 20Cy0apcmes —
O0eMOKPAMUYECKUX PeCnyOnuUK, KOHCMUMYYUOHHBIX MOHAPXULL U AOCOMIOMHOU MEOKPAMUYECKoll
MOHapxuu. ABmMopom NOKA3aHa YHUKATIbHOCMb OMOETbHbIX NPUSHAKOS (POPM NPAGLEHUs, 8 YACT-
HOCMU COXpAaHeHue Cy8epeHumema Kapiuko8blMu 20Cy0apcmedmu 8 YCi08UsxX OCyuWecmeieHus
HAO HUMU NPOMEKYUOHUSMA BETUKUMU 20CYOAPCMBAMU U NPUHYUNOS AOCOTIOMUSMA C KOHCIU-
MYYUOHHBIM NPUBHAHUEM pa3oeneHus gemeaell 61acmu.

KunioueBble ciioBa: Aunoppa, Barukan, Jluxrenmreiin, Mansra, Monako, Can-Mapuso, dop-
Ma TIpaBIICHHUS.

Olena V. Zinchenko

Department of Theory of State and Law

Yaroslav Mudryi National Law University
Kharkov, Ukraine

FORMS OF GOVERNMENT IN EUROPEAN MICROSTATES
(COMPARATIVE ANALYSIS)

Abstract. The article is devoted to the research of the specifics of forms of government in the
European microstates. The essence of two complex tendencies of their evolution is stated. The
first one covers the unification of the identical forms of government in both microstates and
ordinary states including the authentic peculiarities of every particularly analyzed state. The
second one stems from the duality of their evolution, namely, the tendency of microstates to keep
up to the elements of historical traditions of their own political systems and simultaneous efficient
application of the developed countries’ advancements in the sphere of public administration and
state government; the microstate adaptation to the new conditions of development. The author
emphasizes that the latter tendency has been intensified with the remnants of such traditions and
governing institutions in microstates as peerage, arena assembly, late medieval statutes, captain
regents, Constitution-Declaration consisting of 16 articles outlined within 2 pages, such notions
as «princedomy and «princey associated with medieval times that demonstrate centuries-old
stable tradition of state government. All the factors, mentioned above, evidence the microstates’
anticipation of their great neighbor-states progress in the sphere of the development of social
and political values to guarantee national security by means of unification — practice widely
accepted by current member-states of European Union. The article sets forth the defining features
of the microstate forms of government that can be divided into three groups: democratic repub-
L ]
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lic, constitutional monarchy and absolute theocratic monarchy. The uniqueness of these features
is revealed. The article demonstrates the preservation of sovereignty by microstates in the
context of the implementation of protectionism on behalf of great states and the principles of
absolutism with a constitutional recognition of the division of branches of power.

Keywords: Andorra, Vatican, Liechtenstein, Malta, Monaco, San Marino, form of government.

BCTYII

VY nmomitTHYHOMY XHUTTI Ta B Haylli, y TOMY YHCIi B IOPUJUYHIH, YaCTO TOJIOBHUMHU
00’€KTaMH JTOCIIIPKEHHSI BUCTYIAIOTh BEJIMKI Ta MIPOBIAHI JePKaBH, SKi BU3HAYAIOTh
3MICT 1 HAIPsIMH PO3BUTKY O3Ha4eHUX cep cBiTOBOI crinbHOTH. OHAK MPUCKOPEH]
TEMITH TII00aNi3aliiHOTO MPOIeCy BUMAaraloTh 3allOBHEHHS MPOTAIMH Ha MPaBOBIN
KapTi CBITY, YTBOPEHUX caMe KapJIUKOBUMH JeprKaBaMu €BPOITH Ta IHITHX KOHTHHEHTIB,
0e3 40ro BoHa He MOYKE BUIVISIATH IIIJIKOM JIOBEPIIIECHOIO. Y IIMX KpaiHaxX BiJI0OyBa€ThCs
KOHIEHTpAllisl KamiTajiB, yepe3 HU3bKi TIOJATKH Ha SIKi B HUX 1epeOyBaroTh YHCICHH]
ino3emHi kammanii [1IBeitapii, ®pannii, ®PH, ABcrpii Ta iu. [1; 2]. 3 magiHHsAM co-
mianizmy B kpainax Cxigaoi €Bponu Ta posnagom CPCP o3HadeHa TeH[ISHIIis 3HAYHO
3mirHina. Ha 2003 p. tinekn y JlixreHmTeiini 3 HaceneHHsM 31 Trcsiga ocid Oyio 3ape-
ectpoBano ToHay 40 THCSY iHO3eMHUX KoMmITaHii [3]. Jlixrenmreiin yxe y 1962 p. Bu-
CJIOBJIFOBABCSI 32 MPHUETHAHHS 0 €BPOINEHCHKOr0 eKOHOMIYHOIO CIiBTOBapucTBa [1].
Pa3oMm i3 Typu3MoM Taka «eKOHOMIKa» 00epTa€eThCs MOMITHKOIO 1 BABOJHTH 13 TiHI peatb-
HE 3HAYEHHS JOCIIPKYBaHUX JEPKaB y PO3BUTKY MDKHAPOAHUX BIITHOCHH 1 iX cTalimi-
3amii. «BinHOCHHN eBporeiicbkuX Mikponepxas (Anaoppa, Barukan, Monako ta Can-
Mapwuno) 3 €C BKITI04al0Th BHKOPUCTAHHS €BPO Ta 1HIINX cdep CriBpoOIiTHUITBAY [4].

3HaueHHS KapJIMKOBHUX JIEP>KaB y PO3BUTKY MIKHAPOIHUX BIAHOCHH OOYMOBITIOETh-
Cs1 1 YMCTO MONITHYHUMH Ta PENIriHHUMHI YMHHUKaMU. Po3TamyBaHHs octpoBa Maiib-
Ta y LHeHTpalbHii yacTuHi Cepen3eMHOT0 MOpS i€ A0 HAlIOi €py BU3HAYAJIO HOTo
BXJIMBE CTPATEriuHe 3HAUCHHS, SIKE IIe OUIbIIe 3pOCio Micis BigkpuTts y 1869 p.
Cyenpkoro kanaiy. Y poknd 000X CBITOBHX BOEH OCTPiB BUKOPUCTOBYBaBCS (pr1oTom
Bpuranii Ta ii coro3ankamu. BiamosinHo no yroau 1964 p. AHriis po3Minrye cBoOi
BilichbKa Ha TepuTOpii He3anmexkHoi AepkaBu Mansra [S]. BaTukan cBo€ro rpoMachKo-
MOJIITUYHOIO Ta PEJIITIHHOK0 JISUTBHICTIO PO3TajyKEHOT0 B MEXaX IJIAHETH anapary
KaTOJIUIIHKOT IICPKBU Ta OB’ SI3aHKUX 3 HEIO OpraHi3alliil, TUIIOMaTUYHI TPEACTABHUKH —
HYHL1, IHTEpHYHLIii, JJeraTH, a TAKOX EMUCKONAT CHPABIISIOTH BEJIETCHCHKUI BIUIUB Ha
BH3HAYCHHS XapaKTepy KaTOJIMIBKUX MapTiil, XpUCTUSHCHKUX TPOQCIIOK, CBITCHKHX
KaTOJMIIBKIX OpTaHi3allii, a MarnchKi SHIMKITIKH, IEPKBU i MOHACTUPI — Oe3rocepes-
HBO Ha MacH HaceieHHs. Y 1930-ti pp., ocobmmBo micis pyroi cBiTOBOI BiifHH, TIO-
mituui Batukany Oyna BnacTuBa sICKpaBo BUpa)kKeHa aHTUKOMYHICTHYHA i aHTUPAASH-
ChbKa crpsiMOBaHicTh [6]. 3okpema, [lana IBan I[1aBno 11 3poOuB Baromuii BHECOK
B 1JICOJIOTIYHY MIATOTOBKY PO3Maly CBITOBOI COIiasicTUYHOI cuctemu. O3HaueHa fi-
SUTbHICTh — €KOHOMIYHA, TIOJITUYHA, PEJiriiiHa — BUKOHYETHCSI BUILUM KePiBHUIITBOM
KapJIMKOBHX JIEPKaB, BITUPAETHCS y CYTHICTD JEPKABHOCTI, y TIEPITY 4epry y GhopMy
@
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MIPaBIiHHS, THM CAMHM HATOJIONIYIOYH Ha aKTyaJIbHOCTI MPOOJIeMH, IO e Oiiblie
3aroCTPIOETHCS PI3HUMHU YHUHHUKAMH Ta aCIIEKTaMHU.

Onnak, He3BaKAIOUX Ha aKTyalIbHICTh HAyKOBOTO IMUTAHHS, Y HAIIl 9ac CIIocTepira-
€Tbcsl Opak HEOOX1IHOT yBaru JOCTITHUKIB 70 (hOpM TIpaBIIiHHS KapJIUKOBUX JIEPKaB
€Bponu. Jleski pagsHcbki ictopuku [2; 5; 6; 7; 8;] me y 1960-Ti pp. myOmikyBaiu eH-
LUKJIOTICAMYHI CTaTTi PO KapJIuKoBi nepxkasu. [loniOHI cTaTTi APpYKyBalUCh Pi3SHUMHU
MoBaMH Y Mi>KHapOIHIM eHIKIIone il mopiBHsuIbHOTO 1ipasa [9; 10; 11; 12]. Buxomu-
JIU IPYKOM Y Pi3HUX KpaiHaxX JOBIJKOBI CTAaTTi, iCTOPHYHI HAPUCH W MYTIBHUKH IS
TypucTiB [13; 14; 15; 16; 17; 18]. Ha mouarky XXI cT. y Pociiicekiit deaepartii BUAIIIOB
JpykoM 30ipHHK cTareit «[IpaBoBi cucTeMu KpaiH CBiTY», Y SIKUX MOO1KHO 3ra/lyBajiCh
1 popMH TIpaBIiHHS, Y TOMY YMCHI i KapiauKoBUX jAepka [3]. OxHak 0cOOIUBOCTI
(¢hopmu mpaBIiHHS OCTaHHIX HE CKJIaJald METH aBTOPIB YCiX O3HAUEHHX ITyOJiKarii
1 BOHU He 3/1IHCHIOBAJIH iX MOPiBHIIHOTO aHAII3Y.

Merta naHoi poOoTH MmoInsTae y BUSABICHHI 0COOIMBOCTEH (hOpM IPaBIiHHS peCITyo-
JIiK, OOMEXEHUX MOHApXiH 1 aOCONFOTHOT TEOKPATUYHOI MOHAPXii, BTACTUBHX 1M CITLTh-
HUX O3HAK 1 BIIMIHHOCTEH NUISXOM MOPIBHSJIBHOTO aHANi3y TEKCTiB iXHIX KOHCTHUTY-
HiMHUX akTiB. Takuii MiaXia A0 BUPIMICHHS MOCTABICHOTO 3aBIaHHSI 0OYMOBICHUI
aKTyaJIbHICTIO TIOPYLIEHOT MPOOIEMH 1 BIZICYTHICTIO MpaLlb i3 CHeNialbHOIO OPiBHSIIb-
HOTO aHaii3y GopM MpaBiiHHS KapJIHUKOBHX JiepkKaB €BPOITH.

HoBu3Ha naHOro JOCHIIHKEHHS MOJIArae B MOENHAHHI LIJIKOBUTOI 1€HTUYHOCTI
(hopM TmpaBIiHHS KapJIMKOBUX NEpKaB i3 (hopMaMu 3BUYAWHUX — MaJIUX, CEPETHIX
1 BEJIMKUX JIEPKaB i3 BIACTUBUMH KOXKHIH (opMi mpaBniHHs JepiKaB, MO TOCTAIOTh
00’ €KTOM JIOCIIJDKCHHS, CrieU(piYHUMEU 0coOMBOCTsIMU. OCTaHHI BUILIMBAIOTB 13 J10-
OpOBIILHOTO CIIPUUHSATTS MIPOTEKIIOHI3MY 3 OOKY CYCiHIX JepKaB, 30€pexeHHs Cy-
BEPEHITETYy 32 YMOBH BTPyUYaHHS IHIINX JAEp)KaB y iXHI BHYTPIIIHI CIIpaBH, 3aJIHIIKIB
ICTOPHYHUX TPAIHIIHA Ta CBOEPIAHUX IHCTUTYTIB, SKi HA 0araTo CTOIITh BUIIEPEKAIN
CyYacHi CyCHiJIbHO-ITOJMITHYHI HIHHOCTI, IO BTUTIOIOTHCS B KHTTS 1 3aXUILAIOTHCS 3a-
XiTHIMU KpaiHaMu, 30kpema i €BporerickkuM COr030M Y IJIOMY, & TAKOXK ITPHHIIATIIB
abCcoI0TH3MY 13 3aIPOBAPKEHHSM PO3TIOLTY T1JI0K BJIaJIy, TPUCTOCYBAHHS TPaIHIIiH-
HUX (HOPM TIPABITIHHS 10 HOBHX YMOB PO3BHUTKY.

Marepianu qaHOi CTaTTi CTAHOBIATH LIHHICTh JIJIS BUKJIA/1a4iB HABYAJIBHOI JTUC-
murtin «[lopiBHsUTEHE TIPaBO3HABCTBOY, JIOCIIIHUKIB MpaBa 3aXiHOEBPONIECHCHKUX
KpaiH, CTYJEHTIB i3 criemiani3alii «Mi>kHapoIHe MIPABO», MATiCTPIB, MONITUYHAX EKC-
MEPTIB TOLIO.

1. MATEPIAJIM TA METOAN

3 MEeTOI0 JIeTaJIbHOTO JIOCIIKEHHSI IPaBOBOi CyTHOCTI ()OPM MPABIIHHS KapIHUKOBHX
JeprkaB €BpOITM aBTOP 3aCTOCOBYBaB Pi3HI TeopeTnuHi MeTonu. [lo-nepie, OyB mpo-
BE/ICHUI aHaJIi3 pi3HUX JIITepaTypHHUX JPKEpeN 1 HOpMAaTHBHO-IIPABOBHX aKTiB. OCHOB-
HUAM METOJOM OyJI0 BUOPaHO TMOPIBHAUIBHUI aHAIi3 MpeaMeTa JOCIiKeHHS, SIKUN
CTaHOBHTBH OCHOBY JUIS IOCSITHEHHSI METH CTATTi. 3@ JOMOMOI'0I0 HEOTO OyJIH BUSIBICHI
L ]
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CHUIBHI O3HAKW W BiAMIHHOCTI (hOPM TPaBIiHHS TPHOX TPYIT KaPIUKOBHUX JIEPKAB —
peciry0iik, KOHCTUTYIIMHIX MOHAPXii 1 a0COMIOTHOT TeOKpaTHIHOT MOHapXii. Buko-
pHUCTaHHS MOPIBHSUTLHOTO aHAITI3y MUISIXOM X 3iCTaBJICHHS O0yMOBHIJIO BCTAHOBIICHHS
JIBOICTOTO Xapakrepy abo JBOX TEHICHIIH PO3BUTKY (OPM HPaBIiHHS JOCIIHKYBaHHX
neprkas. Posmisin Gopm nmpaBiiHHS KapIUKOBHUX JEPKaB sIK OMHOPSAHUX OIUHULL OYJI0
BUSIBJICHO 32 JIOTIOMOTOI0 CHCTEMHOT'O METOY, 3T1JHO 3 BUMOTaMH SIKOTo Oyina copmy-
JIbOBaHAa MPpOoOJIeMa MOCTiHKeHH. PeTpOCTIEKTUBHAM aHAI3 CIIPHUAB J0CTiHKCHHIO
€BOJTIONIT MpoIlecy BUHUKHEHHS H cTaHOBJICHHS (hopM TpaBiiHHs y niepion CepeaHpo-
BiUYst 1 0)OPMIICHHS TX CHOTOJICHHOTO BUIVISITY. YCTaHOBJICHHS TPUYNHHO-HACTIIKOBHUX
3B’S3KiB MK IIUMH TIpoliecaMy 3a0e3MeYrB MPUHLIUI JeTepPMiHi3My. 3acTOCYBaHHS
MPUHIHITY iICTOPU3MY JO3BOJIIJIO 3’ICYBaTH 3HAYECHHSI POLIECIB Y KOHTEKCTI KOXKHOT JOOH.
[IparaeHHs 10 00’ €KTUBHOCTI Y BUKJIaJICHHI MaTepially TOoJISAralio Y HaMaraHHi 3BUTbHU-
THUCH BiJI TPaIUIIHHUX Y PAISHCHKIN HayIli OI[IHOK MOAIH, (DaKTiB MO0 MMapiIaMeHTapH3-
MY 13 PO3IIONITIOM TLTOK BJIAIH i 0COONMMBO MOHAPXIi, SIK B3arali, Tak i Barukany 30kpe-
Ma, 3a0e3MeUNTH HeynepeKeHuH X po3risi. CTPyKTYpPHO-KOMIUIEKCHU METO/ HaJlaB
MOYKJIMBOCT] PO3MOAUTATH KapiIMKOBI IepKaBU Ha TP IPYIH 1 BUCBITIIMTH OCOOIMBOCTI
BHYTPIIIHBOI opranizauii popm mpaBIiHHS KOXKHOI AepKaBH, 30KpeMa i B iX CyKyITHOC-
Ti. HopMaTiBHO-TIpaBOBHH IiIXiJ] IO BUPIIIEHHS TIPOOIEMH TO3BOJIMB MPOAHATi3yBaTH
TekcTH KOHCTHTYIIi, YCTAHOBUTH BIIACTUBI KOXKHIN 13 HIX OCHOBOIIOJIOKHI O3HAKH,
110 BU3HAYAIOTH (POPMY MIpaBITiHHS, a TAKOXK iX CIIUIBHI Ta BIIMiHHI PHUCH.

[MopiBusiaHs OCHOBHUX 3aKOHIB 3a0€3MEUNIIO BHSIBICHHS BU3HAYAIBHUX O3HAK
(hop™M npaBITiHHS TPHOX I'PYII AEPKaB, 30KpeMa Toro, 1o Mainsra i Can-MapuHo — je-
MoKparnuHi pecnyomiku [19; 20]; Annoppa, Jlixrenmreitn i MOHako — KOHCTUTYLIHHI
MoHapxii [21; 22; 23]; Batukan — abcomtoTHa TeOKpaTndHa MoHapXxis [24]. Boru mo-
Ka3aJi, 0 AHAOPPI BIACTHBI TaKi iCTOPUYHO yCIIaKOBaHi IHCTUTYTH, K Mapeax-aKT
Ta cmiBnpaBuTen B ypsmai [21], Morako — nBa npenctaBHUKA DpaHIlii B ypsi i3 90-
TUphOX uieHiB [3], Can-MapuHo — apeHroacamoOest, iBa KariTanu-pereHTr i Crarytu
1600 p. [3; 20], Batukany — po3mo/iiji TUIOK BJIaJH 32 YMOBH 30€peKCHHS a0COIFOTH3-
My [24].

2. PE3VJIBTATHU TA OBI'OBOPEHHS

2.1. @opma npaeninua Manvmu i Can-Mapuro

Masbra Mana Tpu HajgaHi Benukoro bpuraniero Koncrurymii — 1921, 1947 1 1961 pp.,
SIK1 FOPUIMYHO 0(OPMIISUTH HE3aICKHICTD 13 0OMEKESHUM CaMOBPSITyBaHHSIM I11]1 yIIpaB-
JHHIM aHDIIHCHKOT KOpOHH [6].

Koncrurymis Manst 1964 p. mporonocuina KpaiHy 1eMOKPaTHIHOIO PeCITyOITiKoo,
sika BXOAWTH 1o ckiany CroiBapyxHocTi [19, cr. 1]. Bona gexnapye, mo «Mambra
€ HEUTPaJIBHHOIO JIeP’KaBOI0, KA aKTUBHO MParHe J0 MUpY, OE3MeKH, 10 COMiaTbHOTO
Iporpecy cepell ycix Halliid, JOTPUMYIOYUCH MOJIITUKA HETIPUETHAHHS 1 BiJIMOBH BiJl
y4acTi y Oy/ib-IKOMY BiliCBKOBOMY COF031», 38 BUHATKOM «3JIIHCHEHHS BJIACHOTO ITpaBa
@
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Ha CaMO03aXHUCT y BUMAKY Oymb-1KOTO 30pOHHOTO MOpYyIIEHHS IPOCTOPY W CyBepeHi-
TeTy» [19, cT. 1]. OcHOBHUI 3aKOH MMOKJIaB 3aKOHOAABUY BJIaAy Ha OJHOMAJaTHUN
mapiiaMenT — [lanary nmpeacTaBHUKIB y CKIIazi 65 memyTariB, SKi 00MparoThes Ha 5 po-
KiB 3araJlbHUMH NPSIMUMH BUOOpaMH Ha MiACTaBi MPONOPLIHHOTO NpeACTaBHULITBA.
I'pomasan ManbsTH BOJIOAIIOTH BHOOPYHMM MPABOM ITICIIsI JOCSTHEHHS | 8- THBOTO BiKY.
KoncTuryuis He 0OMeXy€e KOJI0 MUTaHb, 3 SIKUX ITapJaMeHT YyIIOBHOBKECHHUN NpUiiMa-
TH 3aKoHH. BoHa yrounroe, mo [lanara npencTaBHUKIB MOBUHHA YXBaJTIOBATH 3aKOHU
3 METOIO MIATPUMKH «MHUPY, TOPSIKY Ta XOPOIIOTO MPaBIiHHSI ManbTo». €InHOI0
BuMoOTroto Jutst [anaru npeacTaBHUKIB € 000B’S13K0BA BIJIMTOBIIHICTh YXBaJICHUX 3aKOHIB
nonokeHHsM Koucturymii [19, cT. 51, 52, 55, 56].

I'maBoro nepxasu € Ilpe3uneHt, sskuil 0OMpaeThCs MapiaMEHTOM TEPMiHOM Ha
5 pokiB. Bin npusnaudae [Ipem’ep-MinicTpa 3 uncia AemnyTaris [lanaTu npeacTaBHUKIB
1 3a floro peKOMEeHIaIli€I0 — IHIIUX MIiHICTPIB, @ TAKOXK TOJI0BY BepxoBHOTO Cy1y, Cya/IiB
1 reHepabHOTO MPOKYpopa. [Ipe3uieHT CTBOPIOE TaKoXK OpraH i3 MpeCTaBHUKIB YCiX
TapTii, AKUi BUPINTye TATAHHS 000POHU KpaiHu, MiKHAPOIHI MUTaHHS ToIIo. [Ipe-
3UICHT MOXe OyTH YCyHYTHH BiJ MOCaaH, SIKIIO HE CHPABISETHCSA 3 BUKOHAHHIM
000B’s13KiB 200 3a HEBIAMOBIHY MOBEAIHKY [19, cT. 48, 30].

Buxonapua Biaja 3ailicHIOETBCS ypsiioM — KaGiHeToM MiHICTpiB, SIKUH CKIIATa€Th-
csl 13 IPEACTAaBHUKIB MapTiH, 110 OTPUMaH OIIBIIICTD MiCIb Y MTapJaMeHTi Ha 3araiib-
HUX BuOOpax. [TapTis, sika oTprMasa MEHIIIE YHCII0 TOJI0CIB, BU3HAETHCS OTIO3HINIHOIO,
a i minep — odiuiiiHo BU3HAHUM JigepoM ono3uii. Ypsaa ouomioe [Ipesuaent. Bin
BH3HAYa€ OCHOBHI HAMPSAMHU BHYTPIIIHBOT 1 30BHIIIHBOI MOJIITHKY i TOTy€ HAHBaXKIIH-
Billli 3aKOHOTIPOEKTH, IPUHHATTS SIKHX KOHTPOIIOETHCS YPSAAOBOIO OUIBIIICTIO Y mMap-
samMeHTi. KoHCTUTY11isI 3aKPITUIIOE PUHITKIT BiAOBIIaIbHOCTI Ypsiny nepex [lanaroro
MIPEJICTABHUKIB 1 y BUTIA/IKy BUHECEHH:I TTapJIaMEHTOM BOTYMY HEIIOBIpH BiH #Jie y Bifl-
craBky [19, ct. 78, 80, 81]. Y 1964 p. Mansra i Benuka bputanist ykiamu yrogy npo
(hinaHcoBy 1 BoeHHY criBrpaitto [5]. 3 TpaBus 2004 p. Manbra — 9ieH €BpOIeHChKO-
ro Coro3zy. Y 3B’s13Ky 3 LIMM BUPILLEHHS MUTaHHS O€3IEKH, 110 € CTPUKHEBOIO CKIIaJI0-
BOIO 30BHIITHBOIONITHYHOT cTpaTerii ManbTH, sIK 1 IHITHNX KapIUKOBUX JIEpKaB, TO-
JSIra€ y COIO3HULTBI 13 Benukoro bpuranieto, BEIMKUMU Jiep)KaBaMH, a CaMe: y BXO-
JokeHHI 10 ckiany CriBnpykHocTi 1 €Bponeiicbkoro Coro3y. OcTaHHiM He Ma€ BIIaCHUX
30poHUX cwI, aje OiMBIIiCTh Horo ydyacHuKiB € dwieHamMu HATO, y Tomy umci
it Benuka bpuranis, mo crBopuna it ouonroe CriBapyKHICTb.

Can-Mapwuno Buaukia y 301 p. i € HalicTapiIoro aep:kaBoro €Bpord, 3a (HOpMOI0
MIPABIiHHS — PECIYOIIKOI0 0COOIUBOTO TUITY 3 AEMOKPATHYHUM TOTITHYHAM PEKUMOM
[20, ct. 1]. Kpaina otoueHa Teputopieto Itamii i 3 1862 p. nepeOysae mij ii mpoTekTo-
parom, sIKuil IPOJIOHTOBaHO A0roBopoM 1953 p. SIxk OcHOBHHMI 3aKOH y KpaiHi AIFOTh
CraryTu — 3BiJl 3aKOHIB TIPO cHCTeMY JepikaBHOro ycTpoto 1600 p. i3 3minamu 1906 p.
ta iH. Y 1974 p. Bonu Oynu gomoBHEHi Jlekiapaliiero mpaB rpoMajsH Ta hyHIaMeH-
TaJIbHUMHM IIPUHIHUIIAMHI CaH-MapHHCHKOT IpaBoBoi cuctemu [3; 20]. Y nepeamosi a0
Hel MPOroJIoNIyeThCsl MeTa 11 MPUHHATTS, SIKA TOJISATae y BUCOKIN OLIHII TpaauIlii
L ]
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cBoOOIM ¥ TeMokpatii PecryOmiky, y 3acy/KeHHI (armm3My i KOHIIETIi i TOTamiTapHoT
JIep)KaBHOCTI, Y «TBEPIOMY HaMipi... TapaHTyBaTH CaH-MapHHCHKOMY HapOJy IO/Iallb-
LIMH TPOMAaJITHCHKUH, COLIalIbHUH 1 MOMITHYHUM nporpecy. «Pecmybinika Can-MapuHo
BH3HAE HOPMH 3arajbHOrO MI>KHAPOAHOTO MpaBa SIK IHTErpajibHy YaCTHHY BJIACHOTO
MIPaBOTIOPSIKY, BIIMOBIISIETBCS BiJl BINHU SIK 32c00y BUPIIIEHHS MI>KHAPOIHOTO CIIOPY,
MIPUEAHYETHCS 1O MKHAPOIHUX KOHBEHLIH 3 MUTaHb paB i cBOOO JItoAuHH. .. » [20,
ct. 1]. Bignosimno no KoHCTHTYIIT BUIIMM 3aKOHOJAaBUMM OpraHoM € Bennka reHe-
pajibHa pajia — OJHOMAJIATHUHN TapiiaMeHT y ckiafi 60 femyTaris, 0OpaHUX Ha 5 pOKIB
[20, ct. 3]. Okpim 3axoHOgaBYMX (YHKLIH Benuka pasa Bosoaie HU3KOIO TIOBHOBAKECHB
IVIaBU JI€PKaBU, HAlal0ul I'POMAJITHCTBO, IOYECHI TUTYNU i Haropoau. DyHKLIT 1aBu
Jiep>KaBU Ta BUKOHABUOI Bl BUKOHYIOTH JIBa PIBHONIPABHUX KaIliTaHU-PETEHTH, SIKi
obuparoTbesi Bennkoro reHepanabHOIO Pagolo i3 Yrciaa cBOIX WICHIB Ha 6 MiCALIB: Big
1 xBiTHS 10 30 BepecHs Ta Bix 1 skoBTHS 10 31 Oepesns mopivno. ITicas 3akiHdeHHsS
TEPMiHY TTOBHOBa)XXCHb KaIliTaHU-PETeHTH MOXYTh OyTH OOpaHMMH Ha II0 TOCaay
TiNBbKK Yepe3 Tpu poku. Lli ABi BuI ocagoBi 0coOu KpaiHu TOJIOBYIOTh SIK Y Mapia-
MEHTI, TaK i B ypsii. KamiTaHu-pereHTH Mif0Th CITIJIFHO i BOJOMIIOTH MTPABOM «BETO
CTOCOBHO OJIMH OfiHOTO. Take came MpaBo BETO BOHU MAlOTh BITHOCHO pillieHb Benkoi
reHepasibHOI pau [20, ct. 3]. O3HaueHe OoJI0KEHHSI Haraye CBOEPIAHY CUCTEMY CTpU-
MyBaHb i TPOTHBAT.

BukoHaBua Bnajia 31iHCHIOETHCS KalliTaHAMU-PEreHTaMH CITUTBHO 3 [lepkaBHUM
KOHTPECOM — YPSIIIOM, SIKUH ckianaetsest 3 10 uieniB, o0paHux Bennkoro reHepanbHoo
pazmoro 3 yrcia ii 4ieHiB Ha Bech TepMiH OBHOBaXkeHb mapiameHTy [20, ct1. 3]. Cyno-
Ba CHCTEMa € MMOBHICTIO He3aaexkHoo [20, cT. 3].

VY Can-MapuHo 30epircs cTapojaBHiii Jep>KaBHUN IHCTUTYT — apeHroacamoes
IJ1aB CIMEHCTB, SIKa CKIMKAEThCS U1l OOTOBOPEHHS IPOMaJChbKuX crpaB. Lleit opran
mre y XIII ct. mepenaB yci cBoi mOBHOBaXXeHHST Benukiil TeHepanbHiil pasi i Iuine Ha
moyatky XX CT. TOBEpHYB cO01 JIesKi 3 HUX. Y HaIll 9ac «apeHT0» PO3TIISIAETHCS SIK
TapaHT JEMOKPATHIHO-PECITYOTIKaHCHKOI CTPYKTYpH CYCITUTRCTBA Ta NEepyKaBU W BU-
KoHy€e okpemi (yHKIiT cenary [20, cT. 2].

Taxum yuHOM, y BUpIIIIEHHI TUTaHHS HaIlllOHAIBHOI Oe3mekn CaH-MapuHO IiIKO-
BUTO CIIMPAETHCS Ha ITanilo, sika BXOAUTH 10 ckiany €Bporeiicbkoro Corosy i € 4ieHoM
HATO. HasBHicTb ke TakuX 1CTOPUYHHUX IHCTHTYTIB, SIK KalliTaHH-PETCHTH, apeHIO-
acamOriesi, CepeAHbOBIUHI CTAaTyTH, CBITYUTH PO 30€PEKEHHS CTAPOAABHIX JEMOKpa-
TUYHUX TPaAWLi, sIKi Ha 6araTo CTONITh BUMEPEIKAIN CYydacHi CyCHiIbHO-TIOMITHYHI
LIHHOCTI, 1[0 BTUTIOIOTHCS B HUTTS 1 3aXUIAOTHCS 3aXiIHUMU KpaiHaMH, 30KpeMa
1 €BporieticbkuM COH30M Y LILJIOMY.

Orxe, Manbra i CaH-MapuHO 32 JOPMOIO MPABITIHHS € IEMOKPAaTHUHUMH PECITyO-
JIIKaMH¥ 1 3a0€3MeUeHHsT HETIOPYIITHOCTI CBOTO CYBEPEHITETYy W TEPUTOPIaIbHOI ITiTiC-
HOCTI TTOKJIAJal0Th Ha MPOTEKTOPIB 1 TapaHTiB, AKUX yOadaroTh Y CYCIIHIX BEITUKHUX
JeprkaBax, 30kpema y Benmkiit bpuranii Ta Itamii.

@
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2.2. Ocobnusocmi popmu npasninna Anooppu, Jlixmenwmeriny i Mornako

KussisctBo Armoppa nmpuiimaio cBoi Korerutymii 1866 p.1 1993 p. Y 2001 p. Aumop-
pa npuiiasia oHoBieHy Koncrurytito, y [IpeamOyii skoi 3a3HadueHO, 110, YCBITOMITIO-
FOUM HEOOXIiMHICTh ajanTarlii iHCTUTYTIB KpaiHu 10 HOBOI CUTYyaIlii, OB’ 3aHOI 3 €BO-
JIFOITI€0 11 TeorpadigHOTOo, ICTOPHIHOTO Ta COMIATbHO-KYJIETYPHOTO OTOUYEHHS, a TAKOK
MIparHy4Yd OpraHi3yBaTH BITHOCHHH, SKi KopeHAThCS y Ilapeaxi (doeogip 1278 p.
dpanyysvkux epagie de @ya ma enuckonis icnancokoco micma Ypxens — « Axm-
napeasicy, AKUL ycmanosue noosiliHull crozeperimem Hao AHOoppoto Hazsanux paghie
ma enuckonamis i nizniuie nepeluios 00 Kopoaie i npe3udenmis), y HOBUX IOPUTUTHIX
paMKax, epeKOHaHUH y HeOOXiTHOCTI 3a0e3MeueHHs BCiMa IOPUINIHIMHE 3aco00aMu
(hyHITaMEHTaIbHUX MPaB 0COOMCTOCTI, HAPOJ PilIyde i HAMONETINBO MParde CIpUsITH
peaiizaiii Takux MIHHOCTEH, SIK CBO0O0IA, CIIPaBEIJINBICTh, AEMOKPATIs Ta CYCIUTEHAN
TIporpec, 1 pO3BUBATH TAaPMOHIWHI BiTHOCHHN AHIOPPH 3 YCIM CBITOM ¥ 0COONHBO i3
cycimHiMu kpainamu. Came Tomy KoHCTHTYTIIST Ha3uBae AHIOPPY «IIPaBOBOIO, HE3a-
JISKHOIO0, IEMOKPATUYHOIO Ta COIIaTIbHOIO AEPIKAaBOIOY, IO MiATBEPKYE€THCS IMTUPOKIM
TIepeTiKoM TIpaB Ta CBOOO, y TOMY YHCIII ¥ MpaBOM HApOMy CTBOPIOBATH TOJITHYHI
maprii [21, cT. 1, 4-26].

['maBoro nmeprkaBu, BiIOBITHO A0 IHCTUTYIIIOHATIBHOI TpaanIlii AHIOPPH, SIK B yCTa-
HOBI, 10 KOPEHSIMHU CXOAUTH 10 [lapeaxcy, BUCTymaroTh criibHO aBa CHiBIIpaBUTENI
(Coprinceps) Argoppu — ernmckon Ypxenbebkuil (M. Cey-ae-Ypxens, Icnanis) i [Ipe-
3usieHT @paHiry3bkoi PecnyOriky, MOBHOBaXKEHHS SIKUX € piBHUMU. BOHU € TapanTaMu
HE3aJIeKHOCTI AHIOppH Ta 11 piBHOMIPaBHOTO To0pocyciacTea 3 Icnanieto Ta @paHiiieto.
CriBripaBuTeli He BiAMOBIAANBHI 3a IXHI aKTH, SKi KOHTPACUTHYIOTHCS IHIIUMHU Opra-
Hamu [21, ct. 43, nm. 1-2, ct. 44, nn. 2-3]. BoHu 32 yMOBYM KOHTpacHTHAIli1 T1aBOIO
Ypsay uu rosoBoto I eHepanbHOI paau MPU3HAYAIOTh TIIABy YPSIAY, MiAMHCYIOTh TeKPeT
po po3nyck [eHepanbHOT pajiu, aKpeIUTYIOTh TUIIOMATHYHUX MIPEJCTaBHUKIB, TPH-
3HAYAIOTh MOCAJOBHUX OCI0, CAHKITIOHYIOTh 1 ONIPHITIOAHIOIOTE 3aKoHU [21, cT. 45].

3akoHOAaBYA BIIaja 3/MIHCHIOETHCS ogHONanaTHoro [eHepanbpHOIO panoro (Consell
General), sika CXBaJIFO€ JIep)KaBHUN OFOIKET, BU3HAYAE MOJIITUKY YPSIY 1 KOHTPOIIIOE
il mpoBenenns [21, ct. 50]. 'enepanbHa pama oOupaeThes Ha 3aralbHAX BUOOpax Ha
4-piunuii TEpMiH 1 BKItodae He MeHIe 28 i He Oinpiie 40 wieHiB, MOJOBUHA SIKMX TPe/i-
CTaBJISIE CiM OOIIINH, a IpyTa — HallloHATBHUH OKpyT [21, cT. 51, 52]. KepiBHUM opranom
I'enepanbHOi pagu € CuHIUKATYypa y CKiIaji [ eHepanbHOro CHH/IMKA — FOJIOBHU Tapia-
MEHTY 1 HOTO 3aCTynHHKa — [ eHepanbHOTO CyOCHHIMKA, SIKi HE MOXKYTh 31HCHIOBATH
CBO{ MOBHOBaYKEHHS OUTBIIIE IBOX TTOBHHUX TEPMiHIB mocmiib [21, cT. 55, . 1-3]. 3a-
KOHOJIaBYa iHIIiaTHBa HaNEXKUTh [ eHepanbHill paai i Ypsay. [Iporno3unii 3akoHiB MO-
KYTh TaKOXK TIPEICTABIATH [ eHepanbHii pami CIUTBHO TPH OOIUHN ab0 OfHA JecsaTa
HalloHaJIBEHOTO BHOOpYOro kopmycy [21, ct. 58, nm. 1-2]. ['enepanbHa paga moxe 3a-
KOHOM JIeJIETYBaTH 3iHCHEHHS 3akoHOoaaBuoi hyHKIlii Ypsamy [21, cT. 59]. [ximiaTusa
1010 BHECEHHS 3aKOHOTIPOCKTY TIPO JIePKaBHHIA OFO/KET HAJIS)KUTh BUHSATKOBO YPSTY
[21, cT. 61]. [TpuiinsiTi [eHepanbHOIO pasioro 3aKOHU MepealoThes [ eHepatbHUM CUH-
L ]
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koM CHiBOpaBHTENSIM, SIKi CAaHKI[IOHYIOTh, TPOMYIBIOBYIOTH iX 1 mepenatots Odi-
uiiHoMy OroneteHro KHs3iBcTBa AHoppa s ix onpwintogaerHs [21, ct. 63]. [licns
KOKHOTO OHOBJICHHS | eHepanbHa paga obupae raBy Ypsamry, KaHAUAATH HA TIOCaay
SIKOTO BUCYBAIOTHCSI OAHIEI0 I’ ATOIO WieHIB [ eHepalbHOT pagy 1 MpeacTaBisIIOTh CBOT
nporpamu JisuibHOCTI [21, 1. 68, T 1-3].

BuxonaBua Bnaja HaJleXKUTh YAy, SIKAH 3MIHCHIOE KEPIBHUIITBO BHYTPIIIHHOIO
1 30BHIILITHBOIO TIOJITUKOIO, ACPKABHOIO aiMiHICTpalliero. [T1aBa Ypsiiy npu3HadaeThes
CrmiBnpaBUTENISIMHE TTiCHs Horo oOpaHHs [eHepalbHOIO paoro i MOXKE CTABUTH TIEPel
HEI0 MMUTaHHS PO AOBIPY Y 3B S3KY 13 CBOEIO MPOrpaMoro ado 3 iHIIUM MUTAHHSIM
0co0MMBOi BaXXIMBOCTI. BiH HE MOXKe 371HICHIOBATH CBOi OOOB’SI3KH MIPOTSATOM ITOHAT
JIBa TIOBHUX MaHJaTH rmocmiis [21, ct. 70, 72, . 1-2, c1. 73, 75].

TakuM YMHOM, HAHBaKJIMBINIO 03HAKOIO ()OPMH IMPaBIiHHS AHAOPPH MOCTaE ii
CBiZjOMe, TOOpPOBiNIbHE, 3aKpIiTUICHE MTPABOBOI HOPMOIO HAWBHIOI cuia — KoHCcTHTY-
LI€X0 — 3BEPHEHHS JI0 TyXOBHOT Baiu Icnawii i cBiTchkoi Biaiu @paHItii mo0 HajaH-
HA TapaHTii He3anexkHocTi KussiseTea. BiamosinHo mo moroBopy 1278 p. rapantamu
HE3aIeXKHOCTI AHAOppH NocTatoTh Icnanis 1 @panuis.

KusziBeTBo JIiXTEHIITEHH 32 (DOPMOIO TIPABIIIHHSI € CITaJIKOBOIO MApIaMEHTCHKOIO
MOHAPXI€I0 3 IEMOKPATUIHNAM TOJITHYHUM PEKUMOM, SIKUH perymtoeTbess KoHcTHTy-
uieto 1921 p., mo 3aminmna OcHoBHUM 3akoH 1862 p. [22, ct. 2]. YV 1923 p. JlixTeHmITeiH
ITiITHACaB TOTOBIP PO MUTHUH coro3 i3 [1IBelTiapiero, micast 90ro oOCTaHHS TMPEICTaB-
Jsa AUIUIOMAaTUYHI i KOHCYNBCHKI 1HTEpecH KHsA3iBcTBa 3a Horo mexamu. Ilicis
Hpyroi cBiToBOi BiiiHN momiThKa JlixTeHIITeHHY ()aKTHYHO BU3HAYAETHCS IIBEUIIAP-
CbKHM ypsizoM [1; 3]. 3akoHOAaBYa BiaJia HAJIEKNUTh OJHONAIATHOMY MapIIaMEHTy —
Jlanparary, sikuii ckaaeThes i3 25 aemyTaTiB, 0OOpaHUX MPSIMUAM TAEMHUM TOJIOCYBaH-
HSIM 33 CHCTEMOIO TIPOMOPLIHHOTO IpeacTaBHUNTBA: 15 nemyTtari Big OOepmanmy
i 10 — Bix YaTepnanmy TepMinoMm Ha 4 poku [22, cT. 46, 47]. I'naBoro nepkaBu € Kus3b,
KUl peacTanisie JIIXTEHITEHH y BITHOCHHAX 3 IHIIMMH JepKaBaMu. BiH BimkpuBae
1 3akpuBae Jlanarar i Bojozi€ MpaBoM HOTro PO3IyCKy 3a BIacHOIO iHiliaTuBoro. XKox-
He pillleHHS TapJIaMeHTy He MO)Ke HaOpaTh CHIIM 3aKOHY Oe3 3TOfH TJIABU JICPIKABH.
3 inmoro 6oky, KHs3b Mae HeOOMekeHi MpaBa y MUTAHHAX MTOMUIYBaHHS, IPU3YITH-
HEHHS KpUMIHAILHOTO NIePECTilyBaHHs1, IPHUCBOEHHS TUTYJIIB, 3B€/ICHHS Y IBOPSIHCHKUI
paHr i Haropox. 3a Haa3BHUaHHUX 00cTaBUH KHI3b MOXKE BHIAaBaTH YKa3H i3 CHIIOIO
3akoHy Oe3 3roam napmnameHnty i [Ipem’ep-minictpa [22, c1. 7-13]. 3a BUMoOroo He
menme 1000 rpomansH, sIKi KOPHCTYIOTHCS PABOM TOJIOCY, 00 Ha ITiICTaBi MOTHBO-
BaHOI MMCHMOBOI PE30ITIOLIi{ HE MEHIIIe TPhOX OOIIMH JIaHATar MOBUHEH OyTH CKITHKA-
HuH. 32 yMOB, niepeidaueHux nomnepeanim adzamom, 1500 rpomaisit, 1110 KOPUCTYHOTh-
Csl TIPaBOM TOJIOCY, 200 YOTHPH OOIIMHM Ha ITi/ICTaBl PE30IOIiH TXHIX 300piB MOXKYThH
BHUMaraty poBeACHHS pedepeHiyMy 3 IpUBOAY po3mycky Jlanarary [22, cT. 48].

Ha gac mixk BiIKJIalaHHsAM 3aCiIaHb, 3aKPUTTSAM 9U po3ITyckoM Jlaaarary ta oro
BIIKPUTTSM 3alpOBaKy€eThest JleprkaBHUM KOMiTeT At 3aMinu Jlanarary y cnpasax,
SIKi TOTPeOyIOTh Horo ydacTi abo oro komiciii. BiH ckiagaeThes i3 monepeHboro
@
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ronoBu JlaHaTary Ta 4otuphox ocid, oopanux Jlanararom i3 uncia cBoix uieHis. Ji-
SUTBHICTB Jlep>kKaBHOTO KOMITETY NMPHUIMHIETHCS 13 TOHOBIEHHAM 3aciganb Jlanarary.
JleprxaBHMIA KOMITET HE MOXKE IIPUHMATH TIOCTIHHI TOCTAHOBH 1 HECE BiIOBITATBHICTh
3a CBOIO IisLTBHICTB [22, cT. 71-75].

BukonaBuy Biajty 3/iiCHIOE KoaminidHui Ypsin y ckiai 5 oci0: [Ipem’ep-miHicTpa,
SIKOMY HaJle)KaTh TakoXK (PyHKIIii MiHICTpa iHO3eMHHUX CIIpaB, FOCTHUIIIT Ta (piHAHCIB, HOTO
3aCTYIHUKA 1 TPHOX YPSAOBUX PaJHUKIB. TpH uieHn Ypsiy, BKIIOYAlOUW HOTO TIIaBy,
TIPEIICTABIISAIOTH MTAPJIAMEHTCHKY OLTBINICTE, a IBa — OIMO3HUIlif0. UneHn Ypsmy mpu3Ha-
yarotecsi Kusizem 3a nponosuuiero Jlanarary Ha 4-piyauil TepMiH. 3a BTpaTu J0BipH
Jlarmrar mpocuts KHsI3s IO BiIKIMKAHHS TOTO UM 1HIIOTO WieHa Ypsmy [22, ctT. 71-74].

I'apantom HezanexHocTi Jlixrenmreiiny e IlIBeiinapcpka Kordenepartis.

KusziBcrBo Monako masio Koncrurymii 19111 1962 pp. V 2002 p. kpaina rpuiiHsiia
TpeTiit OCHOBHHI 3aKOH, BIIITOBITHO IO SIKOTO BOHA 3a (hOPMOIO TIPABITIHHSI € CIIAIKO-
BOIO KOHCTUTYIIHHOIO MOHAPXI€I0 — KHA3IBCTBOM 3 IEMOKPATHYHUM IMOJITHYHUM pe-
KuMoM [23, ct. 2]. Y mepenMoBi 10 TeKcTy KOHCTUTYIIiT TOBOPHUTHCS, 10 BOHA TIPUIHATA
3 ypaxyBaHHSM «HEOOXiHOCTI yIOCKOHAIEHHS IHCTUTYTiB KHA31BCTBa 3 METOIO Kpamiol
BiJIMIOBITHOCTI TOTpe®aM rapHoTro YIpaBIiHHS KPaTHOIO 1 32/I0BOJICHHSI HOBUX MTOTPEO,
BUKJIMKAHUX CYCIJILHOIO €BOJIIOLIEIO 11 HacesJeHHs». BinnoBiaHo 1o Hel 3akoHOaByua
Biasia HajexkuTh KHsi3to 1 HanionanbHil pajii — napiaMeHTy, 0 cKiIaaaeThes i3 18 ne-
IyTaTiB, 0OpaHUX Ha 5 POKIB 3araJIbHAM TIPSIMHM ToJIocyBaHHAM. [lapmaMeHT He Mae
[paBa KOHTPOJIIOBATHU JiSUIbHICTD YPsLy H BUCTYIATH i3 3aKOHO/IABUMMH iHILIaTHBAMHU
[23, cT. 4, 53].

I'maBoto nepxaBu € Kusasp (Prince), sikoMy Haje:KuTh BUKOHABYa Biajaa. Bin npu-
3HAUaE 1 BIKIMKAE YWICHIB yPsIy, MOXKE y Oy/Ib-sIKHI MOMEHT PO3ITyCTUTH apIIaMEeHT,
MIPEJICTaBIISAE KpaiHy B Iep)KaBHUX BiTHOCHHAX 1 Ma€ MPaBO yKIAIaTh i patudikyBaru
JIOTOBOPH, BUJIA€ OPIOHAHCH IIIOJI0 1X BUKOHAHHS [23, cT. 3, 14]. [71aBi nepxasu qo11o-
MararoTh Jopadi opranu — Paja KopoHy, sika KOHCynbTye KHA3s B INTaHHAX MIXKHa-
POIHUX AOTOBOPIB, PO3IYCKY MapiaMeHTy, aMHICTii Ta oMMIyBaHHs, 1 [leprkaBHa paja,
110 Jla€ BUCHOBKH II10/I0 TIPOCKTIB OP/IOHAHCIB Ta 3aKoHiB [23, cT. 52, 75-77].

BukonaBuy Biaqy Ha IMpakTHULI 3A1MCHIOE YpsiioBa paja, O4OIIOBaHa AepKaBHUM
MminicTpoM (Ministre d’Etat). BinnmosigHo 1o goroBopy Monako Ta ®@panmii 1918 p.
2 MICIIS 3 YOTUPHOX B YPSIOBIH paai MOCIiIatoTh MpeacTaBHUKN DpaHIlii, BKIIOTAI0UN
nocaay Jep:kaBHoro MmiHictpa. OcranHil npu3HaYaeThesi KHSA3eM 13 cMcKy TphOX
KaHAuaaTiB, 3anponoHoBaHux [Ipesunentom @pannii. Kusa3s nprusHavae it iHmmx
4iieHIB Ypsa0Boi paau, 30KpeMa paJHuKa i3 BHYTPILIHIX TUTaHb, PAAHUKA 13 poOsieM
COLiaJIbHOT MOJIITUKK W CyCHIIbHOT 3aHHATOCTI Ta paJHUKa 3 MUTaHb (iHaHCIB [23,
cT. 43-51]. OTxe, rapaHTOM HaIlioHaIEHOT O6e3nekn MoHako € dpaHitis.

Taxkum uunom, AHJoppa, JlixteHmTeliH i MoHako 3a (OpMOIO MPABIIHHS € KOH-
CTUTYILIMHAMHA MOHAPXisIMH 1 3a0€3TIeUeHHS HEITOPYIITHOCTI CBOTO CYBEpPEHITETY 1 Te-
pUTOpPiaIbHOT LiNIICHOCTI MOK/IAJal0Th Ha IPOTEKTOPIB 1 rapaHTiB, SIKUX yOaualoTh
y CYCIJIHIX BEJIMKHX JiepxKaBax, 30kpema Icmanii, @panmii i [IBeinapii.
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2.3. @opma npasninusa Bamukany

[Honepennuk Batukany — [lanceka oOmacts — Oyna ctBopena y 756 p. ¥V mortomy
1929 p. noroBopom Mix kopoJjiem Itamii Bikropom Emmanyinom 111 Ta [Mamoro ITiem X1
cTBOpeHO JlepxaBy-MicTo Barukan i3 3a0e3neueHHsIM CBSITOMY ITPECTONY «aOCOMOTHOT
1 SIBHOT HE3aJIGKHOCTI» Ta TAPaHTIl «HE3aIepeyHOro CYBEPEHITETY Y cepi MKHAPO/I-
HUX BimHOCHH» [25]. 3a dhopMoro mpaBiaiHHsa Batnkan € aOCOMOTHOIO TEOKPATHIHOIO
MoHapxier. [maBoro gepskasu € [lana Pumcbkuid, skuii 0OMpaeThes TOBIYHO KOJIETIEI0
KapIWHAIIB TAEMHUM TOJOCYBaHHSM. BaTnkaH He Ma€ KOHCTUTYIIT B TOYHOMY PO3Y-
MiHHI bOTO ci10Ba. 1i ponb BukonyBanu KoncTuTymiiini aktu nep:xasu-micta Batukan
Bix 7 uepBHs 1929 p., HaliBaxuuBimmuMu 3 sikux Oyiaun OCHOBHUU 3aKOH, a TaKOX
«amocToMyHa KOHCTHTYIIsH Bix 15 cepras 1967 p. mix HazBoto «Regimini Ecclesiae
Universae», sika MicTHJIa TIOJIOKEHHS Tpo pedopmy pumcbkoi Kypii. Ha mouarky
2001 p. mabpaB ynHHOCTI HOBHUiT OCHOBHUI 3aKOH AcprkaBu Batwmkan Bix 26 mucTora-
na 2000 p., sikuit pakTHUHO 3aKpiNMMB CHCTEMY PO3MOALTY BiIacTel, 30epiratoun adco-
JIFOTUCTCHKUIE 3MicT cuctemu npapitinas. Crarts 1 1iel «k KoHCTUTYIi» JeKnapye, mo
«[lama six raBa gepsxaBu BatukaH Bosozie BCi€ro TOBHOTOO 3aKOHOABYO1, BUKOHABYOT
i cynoBoi Biaam» [24]. Y mepiof BiIbHOTO MPECTONy O3HAYCHI MpaBa MepeaatoThCs
KOJIET1 KapANHaIiB, SIKa MOKE BUAABATH 3aKOHOJABY1 aKTH JIMIIE Y BUIIAIKy HAraJbHOT
HEOOX1THOCTI, 1 TEpMiH IXHBOI [1iT 00MEKY€EThCS MEPi0IOM BIILHOTO MPECTONY 1 MalOTh
OyTH 3aTBep/pKeHl 3HOBY 0OpanuMm [lamoro [24].

Henerosana Ilamnoro 3akoHOnaBua Biaja 3ilicHIOeThes Komiciero kapanHamiB Ha
4011 13 MPEe3UACHTOM, MPU3HAUEHOIO HA 5 POKIB, 32 BUHATKOM BHITAJIKiB, KOJH TJIaBa
JepkaBu 3anumiae ii 3a coboro abo mepenae iHmMMM iHCTaHIIAM. Komicis 3miiicHIoe
CBOIO BJIAJTy BiIMOBITHO IO TAKUX IMPABHJI MPOTICIYPH: y MiATOTOBII MTPOEKTIB 3aKOHO-
JTAaBCTBA BOHA CITIBIIPAIIIOE 3 JIEPYKaBHUMH PaJHUKAMHU Ta IHITUMH €KCIIEPTaMH CBSITO-
ro MpecToiy. 3aKOHOTPOEKT K€ MOBUHEH OyTH CIovaTKy 3aTBepikeHuit Ilamoro.
Kapounan-ipe3uieHT Bugae OpIoHaHCH Ha BUKOHAHHS 3aKOHIB [24].

Jlo BUIIMX KOHCYJIBTATMBHUX OpraHiB Barmkany Hanexars BceneHncbkuii cobop
Pumo-katonupkoi niepksu, Koerist kapauaaiiB Ta CuHon enuckoniB. BeeneHchbknit
co0op € 310paHHIM EMHICKOMIB, CKIMKaHUX [lamoro asis BUPIIEeHHS BaKIMBUX IIEPKOB-
HUX ATaHb. Jpyruit Barukancekuii cobop 1962—1965 pp. yxBamuB mporpaMmy «OHOB-
neHHs» 1epksu. Komeris kapAnHaIiB CTaHOBUTH A0paxdmii opran npu [lami i Takox
BHpIITy€e HAaBaXUINBIIII [IEPKOBHI MUTaHHA i obupae Ilamy. Ll xomeris mae Ha3By
«KoHKJIaBy. CHHOJ €MHICKOIIIB — OPATINi OpPTaH, MO CKIATAETHCS 13 MPEACTAaBHUKIB
HaIllOHAJIBHUX EMUCKOIIATIB Ta MPKHAPOIHUX KaTONHMIIBKUX OpraHizamii. YacTuHa oro
4IeHiB mpu3HadaeThes [lamoro, a iHma yacTuHa 0OupaeThes Ha KoHpepeHuisx. Bu-
KOHaBYY BJaty 3aiiicHtoe [Ipe3uaeHT koMicii, skoMy mormomarae I enepanpHuiA cexpeTap.
BaxnuBi nuTaHHS BUPINTYIOTHCS KOMiciero [24].

Taxum unHOM, (hopma ipaBiiHHSA BaTnkany — aOCOIIOTHA TEOKpaTHYHA MOHAPXist —
BHSBIISIETHCS HAMOIIBIN YHIKAJIHHOIO 32 BC1 ICTOPUYHI €MTOXH, OCKUTBKH YPSIH 3BUYaii-
HUX JiepKaB 3[iHCHIOIOTh MOJIITHKO-a/IMiHICTPaTHBHE YIIPABIiHHSI CBOIMHU HapOJaMu
@
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3a JIOTIOMOTOI0 HOPM IIpaBa, a BIIAAHI CTPYKTypu Barukany, skuii Hapoxy He Mae,
CTPABIISIOTH PENiTiHHIMHI JOTMaTaMU JIMIIE TyXOBHUH BIUIMB HA COTHI MIJILHOHIB 0Ci0
{HIIMX JIep>kaB YChOTO CBIiTY. [1 YHIKANBHICTD MiATBEPKYETHCS if BH3HAHHAM HPUHIIH-
Iy pO3MOiTY BiIacTel 3a yMOBH 30epekeHHs abcomoTu3My. HenopyuHicts cyBepeHi-
tety Batukany 3a0e3neuyerhes [Taniero y BIAMOBIAHOCTI 10 goroBopy 1929 p.

BUCHOBKH

Taxum 9uHOM, 10 YHCIa KapIUKOBUX JiepkaB €Bponu («MiKpoIepKaB») BXOAATh JB1
JIeMOKpaTHyHi pecnyoniku — Manbra i Can-MapuHo, TpU KOHCTHTYLIHHI MOHapXii —
Awnnoppa, Jlixrenmreitn, Monako it oiHa aOCONIOTHA TEOKpaTUYHa MOHapXis — Baru-
kaH. CBii cyBepeHiTeT BOHU 30epiratoTh 3aBIsKH MpoTekropary Benmkoi bpuranii Hax
Maneroto, ITanii — nag Barukanom i Can-Mapuno, Icnianii Ta ®@paniiii — Hag AHIOp-
poto, llIBeimapii — mag Jlixrenmreitnom, ®@paniii — Hag Monako. [lopiBHIBHUT
aHaji3 GopM MIpaBliHHS KapJIMKOBUX JEPXKaB IMOKa3ye IXHIO LIJIKOBUTY 1J€HTUYHICTD
13 3BUYalHUMH — MAJIMMU, CEPEHIMU i BEIMKUMU JiepxkaBaMu. KoxHill popmi nipas-
JIHHS 3a3HaYCHUX KpaiH BJIacTUBI criennigHi 0cOOMMBOCTI. 30epeKeHHs CyBepeHiTe-
Ty 3a YMOBH MPOTEKIIOHI3MY CTaHOBUTh OJHY 13 HUX. L{i 0COOIMBOCTI MOJNISTalOTh
Yy ABOICTOMY XapakTepi X PO3BHUTKY, a caMme: y 30epeXeHHI €JIEMEHTIB iCTOPUIHHUX
Jep>KaBOTBOPUUX TPAAULIH 1 B OTHOYACHOMY €(DEeKTUBHOMY BUKOPUCTAHHI JJOCATHEHb
CY4JaCHHMX PO3BMHEHHX KpaiH y cepi Aep>KaBHOTO YIPABIIHHA.

[lepury TeHIEHIIIIO MTiATBEPIIKYE, 30KpeMa, TOW (DaKT, 10 HAHBaKJIMBIIIO 03HAKOIO
¢dopmu npaBninHsg AHAOppH nocTae ii oOpoBinbHE, 3akpimiene KoHcTurymiero 38ep-
HEHHS 10 TyX0BHOI Baau Icmanii 1 cBiTchkoi Biaan OpaHuii 3a HaJaHHSIM rapaHTii He-
3anexkHocTi KHA31BCTBa, a TakoXkK ydacTs npeacTaBHuKiB OpaHilii B po0oTi ypsiay MoHa-
k0. ®opMma mpaBniHHA BaTnkaHy TakoX BHSIBIIIETHCS] HAHOIIBIIT YHIKAIHHOIO 3a BCI ic-
TOPHYHI €MOXH, OCKLIbKKM Barukan y3araii He Mae cBoro Hapony. Lls opma crBopena
JUIS yTIpaBJIiHHA HapoJlaMU 1HIIUX JIEepiKaB, SIKE 3/1HCHIOETHCS IUISIXOM JTyXOBHOTO
BILTUBY. [i yHIKaJIBHICTh MiITBEPIKYETHCS I BUSHAHHAM MPUHIMITY PO3MIO/LTY BacTel
3a yMOBH 30epeKeHHs a0COIIOTU3MY. BaTnkan akThBHO miaTpumye 60poThOy 3a Mup,
JIOSTHICTh, POTH TEPOPH3MY 1 TOTATITAPHUX PEIKMMIB, 3a MIPaBa 3HEJOICHHX 1 CIIPaBIISE
MOTYKHUI BIUIMB Ha HACEJICHHS IUIAHETH, Ha IOJIITUKY JepXKaB, Ha JIUIJIOMATio, Ipo-
MAaJIChKi oprasizarii Ta pyxu. L{fo TeHIESHITIIO MiCITIO0Th 3AJIAIIKH TAKUX TPATUILii Ta
THCTUTYTIB MpaBIIiHHS 1HIINX KaPJIMKOBUX JIEpIKaB, SIK Mapeax, apeHroacamornest, crary-
TH Mi3HBOro CepeHbOBIYYS, KalliTaHU-PEreHTH, KOHCTUTYLis-AeKapais i3 16 crareit
00CSITOM JIBi CTOpPIHKH, Ha3BU «KHS31BCTBOY», «KHSI3b», IO aCOIIIOETHCS 13 CepenHbo-
BIiYYSIM 1 CBITYUTH PO OAraTOBIKOBY CTATICTh YIPABIIHCHKUX TpaAulliii. BoHu cBiguarh
IIPO BUIEPEKECHHSI KApJIMKOBUMH JIEP>KaBAMHU CBOIX BEJIMKHUX CYCiiB y PO3BUTKY i 3a-
MIPOBAKEHHI CYCIUTFHO-TIONITHYHHX I[IHHOCTEH, BIACTUBUX CHOTOIHI YYacCHHKaM CB-
poreticbkoro Coro3y, y Mepliry 4epry 100 rapaHTyBaHHs 0C3EKH IIISIXOM 00’ €THAHHSI.

CyTHICTB IpyT0i TEHAEHIII{ TONIATae y IPUCTOCYBaHHI (POPM MTPaBIiHHS KapIUKOBUX
JeprKaB 0 HOBUX YMOB PO3BHUTKY, [II0 IPOTOJIOLIYETHCSI B TEKCTaX KOHCTUTYIIH Ta 1110~
L ]
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CTPYETHCS KiTbKapa30BUM NMPHUHATTAM KpaiHaMu OCHOBHHX 3aKOHIB 3 METOIO IPH-
BEJICHHS 1X Y BiIMTOBITHICTE 0 HOBUX BIMOT, a TAKOXK 3aITPOBAHKCHHSIM PECITyOITiKaH-
CBKOTO Jlaly # KOHCTUTYIIHHMX MOHApXii, BAZHAHHIM MPUHIUITY PO3MOALTY T1IOK
BJIa/IM, 3a0€3MEUYCHHSM IMOJIITHYHUX 1 TPOMAJITHCHKUX CBOOO, MIATPUMAHHIM MHUPO-
Ar00HOT NOMITUKY, MIXKHAPOIHOI CHiBIpai, 100pOCyCiACBKUX BiTHOCHH.
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Poman Al—mpiﬁonnq Masiganux

Kageapa yusiavrozo npasa
Kuiscokuii mauionanrvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxkpaina

BIPTYAAbBHA BAAIOTA B LIMBIAbBHOMY IMPABI YKPATHU:
CTAH, TEHZEHUII, MEPCITEKTHBU

AHoTauis. ¥V cmammi posenanymo ocobaueocmi eipmyanvhoi eantomu 6 YusiibHoMy npasi
Ykpainu, 30xkpema cyuacnuii cman, npoonemu, menoenyii ma nepcnekmusu. [Jocnioxceno
mexHiuni acnekmu pobomu mexnonozii OnoKyenHy ma ix niug Ha npagoge peynio8anis Gu-
nycky ma o6iey kpunmosanomu. Okpecieno nioxoou 00 pe2ynioeants KpUnmosauomu 6 iHuux
Kpainax @ KoHmexcmi ix nopieHAHHA 3 YKpaiHcbkum 0ocgioom. Ilpoananizosano 8ipmyanbHy
sanomy K 00 ’€Km YyuginbHO20 Npasd, 0coOAUBOCMI U OCHOBHI NPOOIEMU Y GUKOPUCTIAHHIT
OnoKueiny, wo ckaanucsa na cyvachomy emani. Onucano npoekm 3aKomy, NOKIUKAHUI 8pe2y-
a06amu 8IOHOCUHU 3 00i2y Kpunmoganomu 6 YKpaini, HagedeHo 1020 Xapakmepucmuxy,
OCHOBHI nepsaeu i 8a0u. 3pobiieHo BUCHOBKYU NPO MeHOeHYii ma nepcneKmusil 3aK0H00d840-
20 8pe2yNIoBanta GUNYCKY U 00icy Kpunmosanomu 6 YKpaiui.

KuarouoBi ciioBa: «mpuBarHi» rpouri, BipTyalbHa BaJII0Ta, KPUITOBAJIIOTHI TpaH3aKIii,
LIUBIIbHE IPAaBO YKpaiHU, KPUNTOBATIOTA SIK 00 €KT IIMBUIBHOTO MpPaBa, MPaBOBHH PEXKUM
KPUIITOBAJIOTH.

Poman Angpeesnu Maiiganuk

Kageapa 2paxcaanckozo npasa
Kuesckuii nayuonarvroiii yrusepcumem umenu lapaca Lllesuenxo
Kues, Yxpauna

BHUPTYAABHAA BAAIOTA B I'PAIKAAHCKOM INPABE YKPAHHDI:
COCTOAHHE, TEHAEHLUHWU, INIEPCITEKTHBbI

AHHOTAUMA. B cmamobe paccmompervt 0CoOeHHOCIU SUPMYATIbHOU 8ATIOMbL 8 2PANCOAHCKOM
npase Ykpaumwl, 8 4acmMHOCMU COBPEMEHHOE COCMOsSIHUE, NPOoDIeMbl, MEHOECHYUU U NePCHeK-
muevl. Mccrnedosanvl mexHuueckue acnekmslt pabomsl mexHoi02uu OIOKYeUH U UX GIUsSHUE
Ha npasosoe pe2yiuposanue eblnycka u obopoma kpunmosaniomsel. Onpeodenensvt no0xXoovl
K pe2yiuposanuio KpUnmogaiiomol 6 Opyeux CmpaHax 6 KOHMeKcme ux CPaeHe st ¢ YKPAuH-
cxkum onvtmom. Ilpoananuzupogansvl 6UPMYaibHas AIIOMA KAK 00bEKm 2paicOancKo2o
npaea, 0COGEHHOCMU U OCHOBHbBIE NPOOILEMbL 8 UCHONb308AHUU OILOKUEHA, CILONCUBLUUECS HA
coepemenrom smane. Onucan npoekm 3aKOHA, NPU3BAHHDIL YPecyIupo8ams 000poOm Kpun-
moganomul 6 Ykpaune, npeoCmagiena e20 Xapakmepucmurd, OCHOGHbLE NPEUMYUeCmed
u Heoocmamxu. Coenanvl 861860061 0 MEHOEHYUAX U NePCNEeKMUBAX 3AKOHOOAMENbHO20 ype-
2YAUPOBANUSL 8LINYCKA U 000POMA KPUNMOBALIOMbl 6 YKpaune.

KiroueBble cj10Ba: «4acTHBIEY JACHBI'Y, BUPTYyaJibHasd BaJIlOTa, KPUIITOBAJIIOTHLIC TPAH3aKIIUH,
TpaXxaaHCKOE MpaBoO praI/IHI)I, KpHUIITOBAJIIOTA KaK 00BEKT Tpa’XaaHCKOI'oO IpaBa, HpaBOBOﬁ
PEXKUM KPUIITOBAJIIOTHI.
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Abstract. The article deals with the peculiarities of the virtual currency in the civil law of
Ukraine, namely a current state, problems, trends and prospects. The technical aspects of the
work of the blockchain technology and their influence on the legal support of the emission and
turnover of cryptocurrency are explored. The approaches to the regulation of cryptocurrency in
other countries in the context of their comparison with Ukrainian experience are considered.
The cryptocurrency as an object of the Ukrainian civil law is analyzed, as well as the pecu-
liarities and main problems using of blockchain at the present stage. A draft of law designed to
regulate turnover of cryptocurrency in Ukraine, its characteristics, main advantages and dis-
advantages are described. Conclusions on the trends and prospects of legislative regulation of
the emissioni and turnover of cryptocurrency in Ukraine are made.
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INTRODUCTION

One of the non-titled and not directly foreseen by the law objects of civil law are so-
called virtual currencies — a kind of "private" money issued not by the public authority
by emission of restricted funds (bitcoin, etc.) that are subject to conversion in certain
circumstances to a real money [1; 2; 3]. The negative attitude and limitations by the
states emission of private money is largely due to the lack of state oversight of the
entities that issue them. The availability of private money offers an opportunity to use
alternative payment units, which negatively affect the course of state money and, in
theory, can reduce demeand for them.

The status of entities carrying out the issue, exchange, storage and operations with
private money ("platforms of private money"), is not clearly defined for most virtual
currencies [4; 5]. The absence of status of financial organizations on such platforms
makes impossible the traditional currency control and bank supervision of private
money. They are not subject to the consumer identification requirements (KYC); they
can also deliberately weaken the control, thereby indirectly supporting criminal opera-
tions, money laundering and terrorist financing (ML/TF).

In the absence of the control over volume of emission of private money and the
availability of security, the probability of a default of the issuer of private money is
significantly greater than the probability of default of the state. This causes increased
volatility (unsteadiness) of the course of private money and additional risks for their
holders, which further increases volatility. Non-cash money is subject to failures and
other technical risks. A failure can lead to theft, disappearance of money, a sudden in-
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crease in money supply and, consequently, depreciation of money. At the same time,
platforms of private money do not want and can not be responsible for this.

In the regulatory sphere all possible measures were taken to reduce the mentioned
risks. Platforms of private money equated to payment systems and banks with the cor-
responding requirements of customer identification, which meant:

— complete ban on anonymous payments or limitation of their maximum sum,
storage of transaction history;

— establishment of restrictions for platforms for the management of user accounts
and emission of unsecured money in order to avoid uncontrolled animation (formal
increase);

— restriction of access of legal entities to the use of platforms to avoid the «leakage»
of private money to the settlement system.

Thus, the private money platforms were reduced to payment systems, in which the
use of virtual currency served only for technical purposes — transactions were simplified
between clients who have invested public money into the system [1]. This status offsets
most of the benefits of private money. Theoretically, a payment system operating over
the Internet can act extraterritorially while being offshore, but all attempts to create
such an independent system have invariably encountered active opposition from finan-
cial regulators and law enforcement agencies.

1. MATERIAL AND METHODS

At the present stage in Ukraine there is a situation in which the active development and
use of cryptocurrency occurs in the absence of a regulatory framework for its regulation.
This gives rise to a number of problematic legal situations and more acutely raises the
problem for the need in legislative regulation of virtual money. The Verkhovna Rada
of Ukraine is considering the Draft Law of Ukraine "On the Circulation of Cryptocur-
rency in Ukraine" [6]. Its provisions that have not yet entered into force may regulate
in future:

— the concept of cryptocurrency;

— blockchain system and entities of crypt-currency operations;

— mining of cryptocurrency;

— use of cryptocurrency and cryptocurrency transactions;

— activity of cryptocurrency market.

Trends and prospects of legal regulation of cryptocurrency in Ukraine are due to
the peculiarities of this legal phenomenon. Cryptocurrency — is not the first in the his-
tory example of creating private money, but first of all they differ technologically:

— decentralized (the central issuer is absent);

— not tied to material objects, including account holders, which complicates control
and regulation of cryptocurrency;

— in the technology of blockchain and its individual implementations (in particular,
in cryptocurrency), states see the threat as it involves the effective replacement of state
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functions by software algorithms. In the long run, this will lead to a loss by the state
part of functions in the settlement sphere, which, of course, does not correspond to
theinterests of the ruling groups.

Before analyzing the current state of legislative regulation of cryptocurrency in
Ukraine, comparing it with the experience of individual countries and outlining the
prospects of further development, it is necessary to consider technical aspects of work
of blockchain technology, since it is they who most influence the resolution of legal
issues concerning the issue and circulation of cryptocurrency. A clear answer, exactly
what is the cryptocurrency, how exactly the mechanisms of its extraction and realization
are provided, will help to establish its place in the legal field.

2. RESULTS AND DISCUSSION

2.1. The mechanism of work of blockchain

By the end of XX century anonymous payment systems and private money exchang-
es, even though they were technological possibile, from political point of view they
were completely unacceptable for the major financial market state players. Thus, at
the beginning of 2000 the architecture of the Internet, the computing powers of its
nodes and the increase of its connection speede enabled in some cases to switch from
multilevel architectures of networks ("client-server") to decentralized peer-to-peer
architectures in which individual network members interact without centralized
server (peer-to-peer, p2p). The use of decentralized architecture in financial sphere
has become a matter of time.

Though in vast majority of cases, multilevel architectures are most efficient, one-
level provide greater reliability, as in case of failure of one member, others remain
active. For such networks, it has been used in situations of constant pressure from the
outside, including the exchange of controversial content. The example are decentralized
file-exchange networks (and partially decentralized, like BitTorrent), and also anony-
mous proxies.

The architecture of one-level network and technology of electronic digital signature
needed to identify participants of network were well developed and tested already in
the middle of 2000s. The only problem remained was the forging of information about
committed transactions by unfair participants of the system (the problem of multiple
spending). In other words, the availability in decentralized system different information
about the fate of the payment unit forms the problem at determining the "right" transac-
tion. Without centralized intermediary, there is no standard network, participant who
can be trusted. It is this problem that solved the technology of blockchain ("chain of
blocks"), on which the implementation of cryptocurrency (including bitcoin), as well
as non-payment implementations of distributed ciphered registers, was established.
Decentralized payment system, although carries certain risks, in some situations may
be more efficient than centralized, since remittances made with the help of such system
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do not require the participation of intermediaries, and, correspondingly, can not be
cancelled or changed by these intermediaries [1].

Blockchain, except the technology itself, is called the direct database — "distrib-
uted registry". "Distributed" means that each participant keeps (and synchronizes)
full version of base or, at a minimum, records of large number of recent transactions.
Thus, it is impossible to liquidate blockchain by disconnection some participants from
network: base is saved for those who stayed. Base storage means the participation in
the system and, accordingly, the presence of unique key necessary for addressing
transactions (participant address, or "wallet"). The presence or absence of any other
information about the user in base odes not influence the work of the system, and
therefore blockchain can be anonymous, that is contain only address of participants
(their "wallets") [1].

The most widespread implementation of blockchain technology is a cryptocur-
rency bitcoin, blocks of which are sealed since 2009. The first operations of exchange
of bitcoins to property and money took place in 2010; at the same time there were ex-
changes, which provided an opportunity to follow the courses of cryptocurrency. As of
October 2017, its base was about 136 GB and has been steadily increasing [1]. The
bitcoin base is open: any participant can check transactions that were carried out by
other participants. The amount of available information can be different in different
blockchains, but the more open the network, the more it is protected from breakage. In
any case and in any implementation of the blockchain, in the course of a transaction its
possibility is checked — for example, whether there is enough cryptocurrency in par-
ticipant for the transfer. In this way, the emergence of funds from nowhere is warned.

The only problem in this case is the "multiple spending", that is determining the
correct transaction in case of sending the same funds to different addresses.

The blockchain proposes a technological solution to this issue. The base consists
of a chain of successive blocks (hence the name of the technology, the block chain).
Each next block contains indentifier of the previous one, and also information about
the "difference" of the performed transactions. Thus, it is impossible to falsify transac-
tions already existing in the base, as this will lead to the changing of all new ones. The
introduction of new transactions into base is much more complicated, in what is the
whole essence of blockchain.

The authors of the system deliberately complicated the creation of new blocks: for
bitcoin they can be created no more than once every ten minutes. This is achieved by
complex mathematical calculations. To enter a new block into the system participants
should fulfill a task that is solved only thorugh an overrun. The one who first finds the
correct number receives a reward from the system: the right to "seal" the next block of
transactions and supplement it with a common base. If the participants increase their
capacity and solve tasks too quickly, the system automatically complicates the require-
ments so that to the emergence of new blocks will be spent an average of at least no
more than ten minutes.
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This process is called mining, by analogy with the extraction of the ore. Mining — is
a technology for extraction of virtual money by solving in Internet complicated math-
ematical tasks on special equipment called "farm" [3]. With the help of mining the
emission of new money units (in a form of commissions) is realized. The emission can
be decreased or even stop with time, for example, in bitcoin, where thus it is guaranteed
the stability of money stock [1].

Therefor, the algorithm of work of blockchain can be imagined in such a way. If
the participant of the system wants to fulfil transactions, he should inform about it
other participants. Those who are ready to take part in mining, check the possibility of
transaction and start calculations. The participant who received the correct result the
first "seals" the block and sends updates to all other participants of the network. If he
send at once several mutually controversial transactions (multiple spending), only one
happens — the one that first came to the miner who found the solution. The blockchain
technologically solves the risk of multiple spending as a result of unscrupulous actions
by realization of the technology of the distributed (decentralized) database guided by
the actions of participants. It is practically impossible to influence the network from the
outside while there are enough participants or their total capacity. By default, the block-
chain is open and anonymous; this ensures maximum decentralization and protection
of the network. It is quite possible to make network based on the blockchain on-anon-
ymous and closed, but so far all popular networks are anonymous [1].

While most members of the network remain independent, it is impossible to falsify
the information in the earlier blocks in the blockchain, as it is impossible to carry out
transaction for any of the participants. The network based on the blockchain is always
consistent — for example, it is possible to track the path of each bitcoin from time of its
appearance in network. The active participants (miners) are interested in the correct
work and development of the network, since they benefit in the form of commission,
in fact, for maintaining its network performance.

Since "impossible" transactions are excluded and all participants have equal rights,
the volume of cryptocurrency and the change of this volume (emission) are determined
in advance. The cryptocurrency can be distributed between the participants from the
beginning, as well as emitted and distributed depending on various factors (the existence
of the base, the status of the participant of the system or its local computing power).
Thus, the distribution of bitcoins in the corresponding system is based on the comput-
ing power.

The blockchain technology was deliberately not patented, and therefore, soon
enough, there were alternative implementations of cryptocurrency (alcoins). The most
popular cryptocurrency based on identical with Bitcoin-protocol is Lightcoin — the
cryptocurrency that uses a little other encryption algorithm providing faster execution
of assignments. Most alcoins are used as speculative instrument and quickly lose
popularity as means of exchange and accumulation. New decentralized platforms were
created based on the blockchain: an alternative DNS system of internet-addressing
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Namecoin, Ripple, which is positioned as infrastructure technology for interbank pay-
ments, and Etherium — the ecosystem of decentralized applications, implemented as the
only decentralized virtual machine. Technology went beyond the scope of creating
virtual money: the distributed platforms with the function of smart-contacts, the precur-
sor of which was the classic blockchain, are already considered as mechanism for re-
alization of alternative system of transactions which are not associated with the state
involvement and legal regulation [4].

2.2. Cryptocurrency as an object of civil law

World practice has formed various approaches to cryptocurrency as object of law. At
various times and in different countries the cryptocurrency was considered as:

— payment means (Italy, Japan);

— financial instrument;

— money surrogate (Ukraine, Russian Federation, Belarus, this position was also
expressed in in the European Commission);

— goods (for the first time — in the USA);
digital equivalent of value;
the form of digital property;
intangible asset.

Today, in most countries of the worl, the cryptocurrency is not considered to be
money, currency or payment means, but qualified as intangible asset or goods [7]. The
subject of the discussion is the question of the nature of the right to cryptocurrency, par-
ticularly, whether it is a subject of property right, exclusive rights, etc. [8]. The purpose
and technological properties of blockchain technology are determined by the prevailing
general legal understanding of cryptocurrency in native literature and public legal con-
sciousness as intangible digital asset, which defines units of value, the subjective rights
of which are fixed in accordance with records in distributed registry (blockchain).

One of the most acute problems of civil circulation of virtual currency in Ukraine
is the search for suitable objects of law to which it could be equated. The records in
the blockchain are absolute rights and by nature are similar to things: their number
is known; they move from owner to owner in a strictly defined order and do not con-
tain any claims rights (like securities). The native doctrine of law for a long time
avoids the possibility of recognizing intangible things. For example, non-cash and
non-documentary securities are recognized as objects of claim rights; due to the lack
of central depositary (registrar) of cryptocurrency do not foresee the emergence of
a claim right from their owner.

In view of this, the legislator does not even have the theoretical possibility to con-
sider cryptocurrency to be object of claim rights. In such a situation, there are significant
chances to regulate cryptocurrency as the object sui generis (as at one time exclusive
rights were regulated in Russia, despite objections of supporters of proprietary concepts).
No less probable is the use of substantive law by analogy (as was the case, for example,
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in determining the legal nature of electroenergy), which would give rise to another fic-
tion in legal regulation. In some respect this can be a better option than analogy with
the right to the intellectual property (the blockchain = database) or with «information»
(for example, according to the law of RF "On Information, Information Technologies
and Information Protection" [9]).

The native settlement system is more or less closed: at receipt all funds are subject
to currency control, which eliminates most of the suspicious and criminal transactions.
It is clear that separate loopholes for dirty money are kept — offshore, criminal banks
in third world countries, etc. However, a complete path to the settlement system for
them is closed. The legalization of cryptocurrency in one way or another opens this
way; this is why even partial legalization of them is hindered in order not to give cryp-
tocurrency systems access to financial systems. And even haven decided on this step
can face a powerful counteraction from the side of FATF and SWIFT [1].

Given to inconsistency of cryptocurrency with none of the actual objects of civil
law, their full legal settlement requires either the creation of new object of civil rights
in the actual system of objects, or the formation of the new system of objects of
civil rights. However, from the ppoint of view of legislator it is easier to equate cryp-
tocurrencies to one of the actual objects of civil rights, despite the probability of
partial inadequacy of such regulation of the essence of cryptocurrency and the result-
ing confusion.

It should be taken into account that in most countries of the world the cryptocur-
rency is not considered money or currency, it is mainly qualified as intangible asset or
goods and, more often, does not act as a legal payment means. At the same time, op-
erations with cryptocurrency are equated with barter operations. This position is criti-
cized, since under such conditions the financial components of cryptocurrency, which
is transferred to the production sphere and into the sphere of goods turnover, are lost;
thus losing is what it was created for, which does not contribute to the development of
interbank cooperation and financial technologies [5].

2.3. Bitcoin in the practice of the Court of Justice of the European Union

The main features and legal regime of virtual currency of bitcoins (as one the most
common types of non-traditional currencies) is determined by European Court of Jus-
tice’s jurisprudence. Particularly, this decision on the taxation of value added tax on
cryptocurrency transactions in the "Tax Authority of Sweden (Skatteverket) against
David Hedqvist" of October 22, 2015 [10].

The court considered the question of the taxation of value-added tax on transactions
with cryptocurrencies in connection with the provision by the company of the respon-
dent of the services for the exchange of traditional currencies into bitcoin virtual cur-
rency. A court decision is an important document for understanding the European ap-
proach to the definition and regulation of cryptocurrency. It is possible to allocate from
it the following basic points:
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1. A virtual currency can be defined as type of unregulated digital money emitted
and controlled by its developers and accepted by members of a particular virtual com-
munity. Bitcoin virtual currency is one of the virtual "two-way flow" currency schemes
that users can buy and sell on an exchange basis. Given their use in the real world, such
virtual currencies are similar to other convertible currencies. They provide the possibil-
ity to buy both real and virtual goods and services.

2. Virtual currencies are different from electronic money, since they are not ex-
pressed in traditional accounting units, such as the euro, but are expressed in virtual
units such as "bitcoin".

3. Operations for the provision of services for the exchange of traditional cur-
rency to bitcoin virtual currency and vica versa must be carried out electronically
through the website of the company. The company operator will buy units of bitcoin
virtual currency directly from private individuals and companies or on international
exchange sites. In the future the company will resell the units through an exchange
site or store.

4. Bitcoin virtual money sold by the company-operator is such that the operator
purchased directly on the exchange site after the client placed the order, or such
that the company already had in stock. The price offered by the company-operator
for clients will be based on current price on a specific exchange site, to which
a certain percentage will be added. Te difference between the purchase price and
the sale price is the profit of the company-operator. The company will not charge
any other fees.

5. Transactions for the provision of services for the exchange of traditional cur-
rency into the bitcoin virtual currency and vica versa are limited to the purchase and
sale of bitcoin virtual units in exchange for traditional currencies. From the foregoing,
it does not seem that these operations include payments made with the help of a bitcoin.
Such operations are the provision of exchange services for remuneration.

6. The bitcoin virtual currency with two-way flow that will be exchanged for tra-
ditional currencies in the context of exchange operations can not be describes as "tan-
gible property", given that the virtual currency has no other purpose other than being
a payment instrument. The same applies to traditional currencies — money that serves
as a legal means of payment.

7. Transactions for the exchange of traditional currency to the bitcoin virtual cur-
rency and vice versa, which consist in the exchange of different means of payment, do
not fall under the concept "supply of goods". In these circumstances, these operations
are the supply of services for remuneration.

8. Provision of services for the exchange of traditional currency into the bitcoin
virtual currency and vica versa provides the existence of a bilateral legal relations be-
tween the operator company and other party of the agreement in which the parties
mutually agree on the transfer of the amount of currency and the receipt of the corre-
sponding value in virtual currency with a two-way flow or vice versa.
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9. Itis also clear that the operator company for services will receive a remuneration
equal to the margin that it will include in the calculation of the echange rate at which
it is ready to sell and buy the relevant currencies.

10. In order to determine whether the supply of services is paid, it does not mat-
ter whether the remuneration is expressed in the form of commission payment oe
certain fees.

11. Operations for the exchange of traditional currencies into the bitcoin virtual
currency and other non-traditional currencies and vica versa, as long as such currencies
are accepted by the parties as an alternative to the legal payment means and do not have
any purpose other than to serve as a means of payment, are financial transactions.

12. The "bitcoin" virtual currency, being a contractual payment means, can not be
considered as a current account, a deposit account, a payment or a transfer. In addition,
unlike deposit and current accounts, payments, transfers, debts, checks and other ne-
gotiable instruments, the "bitcoin" virtual currency — is a direct payment means between
the operators who accept it.

13. Unless otherwise provided by the law of the respective country, operations
involving the "bitcoin" virtual currency, other non-traditional currencies, are not used
as legal payment means.

14. The "bitcoin" virtual currency is neither a security guaranteeing ownership,
shares in companies or associations, nor debt nor other securities giving right to the
property of legal entities and other securities that can be equated with their character
with the other securities equate with the right of ownership.

2.4. Status and prospects of legal regulation of blockchain and cryptocurrency

The need to regulate the blockchain and cryptocurrency puts a number of new chal-
lenges to the state. The blockchain is an entirely new technology aimed at the techno-
logical solution of a number of tasks previously provided by state regulation. The
problem of double spending, the identification of the owner, the execution of smart-
contracts — they are all solved in technological rather than legal way: the action becomes
impossible due to asymmetric encryption and chain of blocks, but not because of the
legal prohibition and state supervision [1].

This approach entails fewer costs, but does not take into account the boundary
situations and does not have the flexibility inherent in legal regulation. The blockchain
admits a cross border, global data exchange, and therefore the same problems are
relevant for its regulation as for the regulation of global networks in general. First of
all, this is a problem of exterritoriality in cross border relations. Each state has its
own traditions of legal regulation of information technologies; the international
regulation of this sphere is minimal. The only adjacent sphere in which a strong in-
ternational cooperation (bsed on the FATF) operates is the fight against money laun-
dering, but on its basis it will be difficult to reach any international agreements on
cryptocurrency.
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The regulation of cryptocurrency and blockchain is partially related to currency and
financial legislation, and also to the security market, which was traditionally regulated
within national jurisdiction. So far, there is no recognized practice for legal regulation
in sphere of cryptocurrency (and the practice of regulation of blockchain). The use of
the blockchain technology for solving various problems (cryptocurrency, distributed
storage and exchange of information, public offer, and performance of contracts) re-
quires the application of legal norms from various fields. As a result, the legislator has
a choice: the gradual extension of traditional norms to various realizations of blockchain
or acceptance of centralized regulation, which takes into account the principles of build-
ing of any decentralized system. It is supposed that the regulation of cryptocurrency
will give a possibility to use them often as an exchange means, which will reduce the
speculative component in their use and, accordingly, the volatility of cryptocurrency
market. The regulation will attract big business to operations with the use of cryptocur-
rency, which will reduce the shadow market and improve the reputation of cryptocur-
rency, which in turn will also attract medium and small businesses to such operations.
An increase in the number of participants in the respective blockchains will increase
their decentralization, and, accordingly, reliability [1].

In many countries of the world and international organizations the possibilities of
the blockchain technology in different spheres of life are actively explored. Great pros-
pects for the development of this technology are seen in the filed of finance, that is as
a promising tool for payments and settlement and clearing operations. Therefore, the
most active steps for its comprehension, legal protection and regulation are made by
financial and monetary regulators, in particular Japan, Singapore, Hong Kong, Great
Britain, and China [11]. The introduction of the blockchain is a priority of the largest
banks of the world and the most innovative countries — Sweden, Estonia, Denmark, etc.
Such developed countries as Switzerland, Canada, and the USA do not hinder the de-
velopment of cryptocurrency, even actively develop and implement the blockchain
technologies. In the USA, for example, its use is completely legal under control of its
conversion into dollars and vica versa [12].

Today the legal regime of cryptocurrency in Ukraine is not determined. The calcula-
tions are conducted mainly by concluding agreements of a mine, in which the cryptocur-
rency acts as a commodity that is exchanged for real goods, services or work. Operation
on the acquisition or alienation of cryptocurrency can be recognized as a one way trans-
action, giving of goods or, in general, a transaction that is contrary to the law [5].

The absence of legal regulation of cryptocurrency in Ukraine is much more acute
problem than the lack of regulation of the blockchain in general. In this case, without
normative regulation the cryptocurrency can not use honest entrepreneurs: it is impos-
sible to justify the profits received from the sale of cryptocurrency, to pay taxes from
them, pass currency control, and carry out mining legally.

In Ukraine there is no a single clear position concerning the legal regime of cryp-
tocurrency. In 2014 the National Bank of Ukraine provided an explanation in which
L ]
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noted that the bitcoin cryptocurrency is a monetary surrogate that does not have a real
value. Although formally mining (manufacturing of cryptocurrency) is not a violation,
the NBU advised to refrain from using cryptocurrencies, since its status is not legally
determined, and therefore the regulators are not liable for possible risks and losses as-
sociated with the use of virtual currencies in settlement operations [13].

However, in recent years, the position of considering of cryptocurrency as a new
financial instrument with elements of private money has become increasingly wide-
spread, which has incouraged the implementation of relevant state policy. Thus, the
Draft Law "On the Circulation of Cryptocurrency in Ukraine" was developed on
06.10.2017 No. 7183, which is currently under consideration by the Verkhovna Rada
of Ukraine and is intended to regulate the main provisions concerning the use of cryp-
tocurrency in Ukraine.

2.5. The concept of the Draft Law "On Circulation of Cryptocurrency” on 06.10.2017
No.7183

This bill is based on the idea that the NBU should control the cryptocurrency, all its
types (bitcoin, etherium and even about eight hundred denominations of virtual money)
are proposed to be legalized, and for manipulating with cryptocurrency at the exchange,
to collect the tax to the state treasury.

It defines the cryptocurrency as program code (a set of characters, numbers and
letters) that is the object of ownership, which can act as a mine, the information about
which is entered and stored in the blockchain system as the accounting units of the
current blockchain system in the form of data (program code) [6].

The state is not liable, and also does not reimburse the value of cryptocurrency in
case of its depreciation or loss for any other reasons. The state does not guarantee and
does not take any measures to ensure the activity of online-services for the exchange
of cryptocurrency.

Consequently, the developers of the mentioned Draft Law proposed to adhere to
the already established in the world practice approach and recognize the cryptocur-
rency not money, but the product, and apply to cryptocurrency operations general
provisions of the contract of mines [5].

Legal principles of the blockchain system and the status of subjects of cryptocur-
rency operations [6]:

The subjects of cryptocurrency operations carry cryptocurrency transactions, that
is operations for the transfer of cryptocurrency, the information about which is stored
in the blockchain system.

The blockchain system is a decentralized public registry of all implemented cryp-
tocurrency transactions carried out by the subject of cryptocurrency operations.

The subjects of cryptocurrency operations are cryptocurrency exchange, the user
of the blockchain system, the cryptocurrency owner, and miner.

The cryptocurrency owner is any individual, individual entrepreneur or legal en-
tity that legally holds and owns a cryptocurrency.
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Miner — any individual, individual entrepreneur or legal entity that, through its own
and/or leased specialized equipment, ensures the efficiency and safety of the blockchain
system, cryptocurrency transactions, and, depending on the rules of the blockchain
system, receives remuneration of the blockchain system and/or acquires ownership
rights to cryptocurrency.

Mining is defined as the computational operations performed by the miner with the
help of own and/or leased specialized equipment in order to ensure the efficiency and
security of the blockchain system and, depending on the conditions of the blockchain
system receives the remuneration of the blockchain system. The cryptocurrency is
obtained as remuneration of the blockchain system, as a result of its generation in the
blockchain system by the miner, who fulfilled necessary conditions for its obtaining. It
is owned by miner and is subject to taxation [6]. The mining activity is planned to in-
troduce to the Classifier for the support of functioning of the distributed database in
class 63.11 "data processing, information placement on web-sites and related activities",
since mining includes support services and the operation of the distributed data registries
including using the blockchain technology, data processing and smart-contracts in
distributed blockchain-registries [14].

This definition of mining carries purely technical character and does not provide
any criteria for the legal qualification of this type of activity. The consolidation of
such a legal definition of mining does not solve the problem of its qualification and
in general does not make any practical sense. Obviously, the law should stipulate
that mining is a type of entrepreneurial activity that is more consistent with the
world practice and facilitates an approach to solving the question of taxation of this
activity [5].

The order of using cryptocurrency and implementation of cryptocurrency transac-
tions [6]:

The subject of cryptocurrency operations has the right to freely dispose cryptocur-
rency, in particular, to carry operations for mine (exchange) of cryptocurrency of any
kind to another cryptocurrency, to exchange it into electronic money, currency values,
securities, services, goods, etc.

To the cryptocurrency the general norms are applied that can be spread to the right
of private property.

In accordance with the legislation of Ukraine, the general provisions about the mine
contract are applied to cryptocurrency transactions.

Data on cryptocurrency transactions coincide in the blockchain system and are open
and public for all subjects of cryptocurrency operations.

The cryptocurrency transactions contain information about the cryptocurrency
basket from which the transfer was, the recipient, the amount of transfer, the timestamps
that determine the moment of transfer. The cryptocurrency basket is a specialized soft-
ware or platform that allows the user of the blockchain system to store the cryptocur-
rency and carry cryptocurrency transactions.
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The subject of cryptocurrency operations independently guarantees the conduct of
transactions of cryptocurrency. The subject of cryptocurrency operations undertakes to
keep data on carried out transactions within 5 years.

The activity of cryptocurrency exchange [6]:

The cryptocurrency exchange is an organization that provides the interconnection
between the subjects of cryptocurrency operstions and exchange of the cryptocurrency
into electronic money, currency value, securities.

The creation and activity of cryptocurrency exchange is carried out solely in ac-
cordance with the procedure established by the National Bank of Ukraine.

The cryptocurrency exchange is obliged to carry out monitoring of all transactions,
identification and personification of the subject of cryptocurrency operations in the
order established by the National Bank of Ukraine.

The exchange of cryptocurrency to electronic money, financial values, and securi-
ties is carried out exclusively by the cryptocurrency stock exchange.

The income received by cryptocurrency exchange on the implementation of cryp-
tocurrency operations is subject to taxation in accordance with the reuirements of the
current legislation of Ukraine.

The exchange (moving) of cryptocurrency can be carried out with the help of online-
services on cryptocurrency exchange on the Internet.

The subject of cryptocurrency operations carries the mine (exchange) of cryptocur-
rency with the help of online-services on cryptocurrency exchange at their own risk.

The above mentioned provisions on cryptocurrency exchange mainly have frame-
work character and directly contain clauses of regulatory character. A number of im-
portant issues in this market are generally left unregulated. In this regard, the world
practice of the legislative regulation of the issue and placement of token by analogy
with securities deserves attention [7].

CONCLUSIONS

For the worlds leading countries the virtual currency is a fully fledged and legally
regulated part of the economy. It is not considered as money, currency or payment
means, but is qualified as an intangible asset or commodity. The possibility of using the
blockchain technology in different spheres, especially financial ones, are actively ex-
plored and implemented. For example, the introduction of the blockchain is a priority
for the banks of such countries as Sweden, Estonia and Denmark.

Today there is a situation in Ukraine in which the active use of cryptocurrency
s combined with the lack of legal support of this process. Most settlements occur through
the conclusion of mine agreements, in which the cryptocurrency acts as a commodity
that is exchanged for another product or services. The absence of a sinle position and
interpretation leads to the fact that such operation can be recognized as one-way trans-
action or giving of the goods, and a transaction that is contrary to the law. Such contra-
dictions lead to problematic legal situations and put the more acue questions about the
@
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legislative regulation of virtual currency. The difficulty here is in the absence of the
relevant object of civil law, to which it could be equated. Therefore, for a full legal
settlement it is necessary to either equalize the cryptocurrency to one of the existing
objects (which is the easiest way for the legislators), or to create a new system of objects
of civil rights.

The conducted research gives grounds for the conclusion about the positive dynam-
ics in legal regulation of virtual currency. Despite explanations of the National Bank of
Ukraine in which the cryptocurrency was named as money surrogate and its use was
used to be illegal, the development and spread of the blockchain technology in a few
years led to a revision of such position and the implementation of the first real steps for
its legalization. This is, in particular, the Draft Law "On the Circulation of Cryptocur-
rency in Ukraine", which is under the consideration of the Verkhovna Rada, the adop-
tion of which will regulate the main issues of the circulation and use of virtual cur-
rency in Ukraine.
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Hauionanvroi akazemii npasosux nayk Yxpainu imeni axagemika M. I. Bypuaxa
Kuis, Yxpaina

®EHOMEH JOIoBofY B UMBIAbBHOMY I1PABI

Anoranisi. Cmamms pozensoae ghpenomen 002060py 8 YKpAiHCbKOMY 3aKOHO0ABCMEI Md 1020
adanmayiio 0o cmanoapmie €eponeticoxkoeo Coro3y. Jocaiosceno nopmamusHi axmu, sKi
MiCmsAmMb NONOHCEHHS NPO 002080pU, 0cobausa yeaea npudirena Lluginbnomy kooexcy Vkpa-
[HU K OCHOBHOMY OOKYMEHMY, o nepeddauac npasoee pe2ynoeanHs y200. byno oemaibHo
npoananizoeano okpemi cmammi L{uginbroco Kooekcy, AKi U3Ha4aroms 00206ip ma io2o poib
y pe2yaayii yuginbHux 6ioHocuH. Pozenanymo nouamms 002080py K 00H020 i3 BUSHAYATLHUX
e1eMeHmi6 Mexanizmy npaso6oco pe2ynio8ants 61ACHOCMI Md 0COOUCMUX HEMAUHOBUX Yil-
BIILHUX 8IOHOCUH. 3POOIEHO BUCHOBOK, WO POSUUPEHHS A YCKAAOHEHHA eKOHOMIYHUX 36 A3Ki6
npuBoOsMs 00 NePemeopPerHsl Cucmemi 002080pIis, NOAGU HOBUX 00208IPHUX (hopM, 30Kpemd,
y chepax HAOAHHS NOCIYe, HAKONUYEHHs THOpMayii, MIJCHAPOOHOT HAYKOBO-MEXHIUHOT
cnignpayi mowo.

Kurouogi ciioBa: 1{uBinpHU Kogeke YKpaiHu, 10TOBIp, [IUBLIBHI BIIHOCHHH, IIPABOBE PETYITIO-
BaHHS YTO/I.

BJ\aal/lMl/lp Baan\beBnq ]\ygb
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®EHOMEH JOI'OBOPA B I'PAKJAHCKOM I1PABE

Aunnoranus. Cmamvs paccmampugaem genomen 002080pa 8 YKpAuHcKoM 3aKOH00amenscmee
u eco adanmayuro Kk cmanoapmam Eeponetickoeo Corosa. Hcciedo8anvl HOpmamueHvle aKmul,
codepaicauyie noN0JICEHUsL 0 002080paAxX, 0coboe HUMaHUe yoenero I pasxcoanckomy Kooekcy
Ykpaunvl xax enasnomy 0okymenny, npedycmampusaoujemy npagogoe peyiuposanue coe-
n0K. bvinu demanvro npoananusuposanvi omoenvhvle cmamvu I paxcoanckoeo Kodexca,
onpeoensoue 002080p U €20 POilb 8 Pe2yIAYUlU ePANCOAHCKUX omHoweHull. Paccmompeno
nouAmue 002080pa Kax 00H020 U3 OCHOBHBIX IJIEMEHINO08 MEXAHUIMA NPABOBO20 PecyIUPO-
8aHUSA COOCMBEHHOCTNU U TUYHBIX HEUMYUECTNBEHHBIX epadciancKkux omuouienuil. Coenan
861600, UMO PACUWUPEHUE U YCTIONCHEHUE IKOHOMUYECKUX CE53€il NPUBOOSIN K NPEBPALY eHUIO
cucmemvl 002080p08, NOAGIEHUIO HOBBIX 002080PHBIX (YOPM, 8 HACTNIHOCTU, 8 chepax oKaA3a-
HUSL YCye, HAKONAEHUs UHDOpMAyUl, MeXCOYHAPOOHO20 HAYHUHO-MEXHUYECKO20 COMPYOHUYe-
cmea u m. 0.

KarwueBble caoBa: I'paxkiaHCKuii KOIeKC YKpauHBbI, JOTOBOP, TPaKIaHCKUE OTHOLICHUS,
[PaBOBOE PEryJIMPOBAHUE CIEIIOK.
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PHENOMENON OF CONTRACT IN CIVIL LAW

Abstract. The article considers the phenomenon of the contract in the Ukrainian legislation
and its adaptation to the standards of the European Union. Regulatory acts that contain provi-
sions on contracts are examined, special attention is paid to the Civil Code of Ukraine as the
main document providing the legal regulation of contracts. Separate articles of the Civil Code,
which define the contract and its role in the regulation of civil relations, were analyzed in detail.
The concept of the contract as one of the decisive elements of the mechanism of legal regulation
of property and personal non-property civil relations is considered. It is concluded that the
extension and complication of economic relations leads to the transformation of the system of
contracts, appearance of new contractual forms in particular in the spheres of service rendering,
compilation of information, international scientific-technological cooperation, etc.

Keywords: Civil Code of Ukraine, contract, civil relations, legal regulation of contracts.

INTRODUCTION

The construction of a contract has become one of the most prominent achievements of
the world legal culture. A contract is a unique legal construction in the mechanism of
legal regulation of social relations. A contract as an instrument of legal regulation along
with the traditional application in the field of private law is used in contemporary con-
ditions in the field of public law, constitutional, administrative, ecological, financial
law, etc. (public-legal contracts) [1].

A unique, phenomenal role belongs to a contract in the field of private, in particular
civil law. As I. V. Beklenischeva affirms, civil contract under the effect of strengthening
of common to mankind humanitarian ideals and principles, the idea of human rights
and the value of an individual in the modern society acquires today a new, earlier not
peculiar to it meaning, in particular the meaning of the element of common European
legal culture [2].

The rise of the role of a contract in the life of society is also stipulated by the ex-
ternal factors, most of all by the processes of the legal and economic integration which
take place in the Western Europe. In particular, the formation of the united economic
space is impossible without the development of legal forms and institutions which are
adequate to the character and nature of relations that emerge along with this, among
which, a contract shell play the key role, taking into consideration the supremacy of
liberal values in the European consciousness. In connection with this there was the
necessity of creation of the common term of a contract for different legal systems. This
term would satisfy the national legal doctrines of the European states as well as objects
raised [3].
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An important tendency of the development of civil in particular contract law is the
rapprochement and interpenetration of the elements of proprietary, obligatory and
other legal relations. First of all this is displayed in contracts directed to the transfer of
a property right from an alienator to beneficiary of property (purchase and sale, supply,
exchange, gift, lifelong maintenance, hire, etc.). The example of the contractual con-
struction, in which proprietary and obligatory elements are combined, is the property
management contract [4].

The construction of a contract penetrates into all spheres of economic and spiritual
life of society. The role of a contract as a unique and the most reasonable legal form of
mediation of market relations is especially growing in contemporary conditions. The
transition to the market economy and the functioning of the market mechanism itself
are only possible under the condition that the main mass of commodity producers (en-
terprises and citizens) has the freedom of economic activities and entrepreneurship. The
results of these activities are realized in the commodity market on the contractual terms.
The planned-administrative influence of a state on the property relations is restricted
with the transition to the market, thus, the freedom of choice of partners in economic
relations and the determination of the content of contractual obligations are extended
at the discretion of the parties of a contract. First of all this concerns contracts directed
to ensuring the needs of legal and natural persons in material, energy, food resources
(purchase and sale, delivery, contracting, energy supply etc.). The role of hiring contracts
(lease, leasing, hiring out), contracts of performance of work (contracting, construction,
contract of design and survey), contracts of different kinds of services provided to
natural and legal persons (agency contract, commission, consignment, credit contract,
transportation, insurance, etc.) is not decreased [5].

1. MATERIALS AND METHODS

An important direction in the development of contractual legislation of Ukraine is its
adaptation to the standards of the European Union (EU). Though, 10 years passed from
the time of enactment of the National program on adaptation of the legislation of Ukraine
to the legislation of the European Union, it’s a pity but considerable steps in this direc-
tion were not taken at the legislative level. At the current stage in Europe rather inten-
sive work is conducted concerning the preparation of the Unified European Civil Code,
which can become the culmination in the unification of one of the most important
branches of the legislation.

The provisions on civil contracts are located in numerous legislative documents
such as:

— Civil Code of Ukraine;

— Family Code of Ukraine;

— Land Code of Ukraine;

— Economic Code of Ukraine;

— Decrees of the President of Ukraine;
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— Orders of the Cabinet of Ministers of Ukraine;

— Acts of bodies of the state power, bodies of power of the Autonomous Republic
of Crimea, bodies of local self-government;

— Articles of association of commercial partnerships;

— Business-dealing practice;

— Other regulators of civil relations (judicial practice, morality, etc.).

We have focused on the main document, which provides legal regulation of con-
tracts — the Civil Code of Ukraine (CCU) [4]. Almost half of its Articles (more than
1300) is dedicated to a contract, starting with the general provisions (Chapters 52 and
53) and finishing with the rules on particular kinds of contractual obligations (Chapters
54-77), which affirms the determinant role of a contract among the institutions of
civil law. Besides, contractual provisions of the CCU determine the contents and scope
of civil capacity of natural, legal persons and other participants of civil circulation, rules
on transactions, the right to property, representation, limitation of action, concern con-
tractual relations. Most of general provisions on obligations and in particular on means
of their security (forfeit, pledge, deposit, bailment, guarantee, retention, etc.) are
grounded on the construction of a contract. A detailed analysis of certain Articles of the
Civil Code of Ukraine concerning the definition of a contract and the role it plays in
the regulation of civil relations is the main task of this article.

2. RESULTS AND DISCUSSION

2.1. Definition of contract in Ukrainian legislation

According to the Article 626 of the CCU, a contract is an arrangement between two or
more parties targeted at the establishment, change, or termination of civil rights and
obligations. It means that a contract belongs to the legal acts of an individual character —
juridical acts, in particular transactions. According to the Article 203 of the CCU,
a transaction is an action of a person aimed at acquisition, changing or termination of
civil rights and obligations. Depending on the number of expressions of the will of
parties transactions may be bilateral or multilateral (contracts). A bilateral or multilat-
eral transaction shall be a coordinated action of two or more parties [4].

Such features are peculiar to civil contract as a legal fact:

— the will of not one person (party) is manifested in a contract, but the will of two
or some persons (parties), besides that the expression of the will of participants has to
coincide with and correspond to each other;

— contract — is such joint action of persons, which is directed to the achievement
of some civil legal consequences: to establishment, change, or termination of civil rights
and obligation. Namely by this feature a civil contract is distinguished from contrac-
tual forms, which are used in other branches of law (labor, ecological, etc.) getting there
some specific features.
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However, the role of a contract is not limited only by its influence on dynamics of
civil legal relations (generates, changes and terminates them), but according to the re-
quirements of the legislation, business-dealing practice, requirements of reasonableness,
good faith and fairness, it determines the contents of concrete rights and obligations of
the participants of a contractual obligation. In this sense, a contract appears to be the
mean of the parties’ conduct in civil legal relations.

The free expression of the will of a subject in a contract is one of the displays of
contract freedom as one of the principles of civil legislation. Parties are free in conclu-
sion of a contract, choice of contractor and determination of contract terms accounting
the requirements of the CCU, other acts of civil legislation, business-dealing practice,
requirements of reasonableness and good faith (Article 3, Article 627) [4]. However,
the content of contractual freedom of parties is much wider. Besides the possibility of
choice of a contractor and determination of the contract content, the freedom of a con-
tract also includes:

— free expression of person’s will for entering into contractual relations;

— freedom of choice of the form of a contract by the parties, with the exceptions
prescribed by the law;

— right of parties to conclude contracts, stipulated by a law (defined contracts), as
well as contracts, which are not stipulated by a law but does not contradict it (undefined
contracts);

— possibility of parties to change, terminate or prolong the validity of a concluded
by them contract;

— right to establish the forms (measures) of liability for contractual delinquency,
etc [6].

However, we cannot consider the freedom of contract as an unlimited, because
parties also have to account the requirements of the CCU, other acts of the civil legisla-
tion, business-dealing practice, requirements of reasonableness and good faith conclud-
ing and performing contracts. Some limitations on the force of the principle of the
freedom of a contract, stipulated by the CCU, are pointed out in the literature [7]. Thus,
the expression of the will of participants of a contract has to be formed freely, without
any pressure from the part of a contractor or other persons, moreover the expressions
of the will of every participant by their sense have to coincide with and correspond to
each other. Attainment of a consent concerning conclusion and content of a contract
occurs due to performing by them actions (offer and acceptance), which generate to-
gether such a phenomenon as a contract.

There was no extensive definition of the term "contract" in the Civil Code of USSR
[8]. It was exposed through the term "agreement" as an action of a citizen or organiza-
tion directed to establishment, change, or termination of civil rights and responsibilities.
A contract is a bilateral or multilateral agreement (Article 41). However, the term
"agreement" hardly suited the definition of unilateral action, in which the will of only
one party (person) is expressed and there is no agreement (consent, concordance) with
L ]
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any other person. That’s why the term "agreement" in the current Civil Code of Ukraine
is replaced with the word "transaction" (action which makes law), and the term "agree-
ment" has to be interpreted accounting its peculiar meaning as the concerted will of two
or more persons (parties) [4].

The sense of a contract in civil law is in an agreement as the concerted will of two
or more parties, directed to the establishment, change, or termination of civil rights and
obligations. In other words, an agreement (consent) is the "sole" of a contract, the "body"
of which is formed by concerted in it conditions which form the content of a contract.
That is why the term "arrangement” is ultimately to be replaced by the term "agreement",
which reflects the sense of an agreement as a legal phenomenon.

If the sense of a contract is in an agreement of parties, then points arise: agreement
on what, what is the subject matter of a contract, with what conditions is it concluded,
what rights and responsibilities are established, changed, or terminated from an agree-
ment? Thus, it deals with the content of a contract as an agreement of parties. Accord-
ing to definitions, represented in philosophic sources, the content — is the aggregate of
elements, processes, relations, which form the subject or phenomenon.

According to the Article 628 of the CCU, the content of a contract is formed by the
conditions (clauses), determined at the discretion of parties and agreed by them, which
are obligatory according to the act of the civil legislation. In other words, the content
of a contract is those conditions, on which the respective agreement is concluded. If
a contract is legalized in writing in the form of one instrument, signed by parties, or by
the way of changing the letters, or in another form (Article 639), then respective condi-
tions are fixed in the clauses of a contract, in which the references to the rule of the
current legislation in this sphere may be contained [4].

Touch upon the correlation of conditions in a contract, which are determined at the
discretion of parties (so called "initiative" conditions), and conditions which are
obligatory according to the acts of the civil legislation, it is necessary to address to the
general provisions on the correlation of the acts of civil legislation and a contract, fixed
in the Article 6 of the CCU. According to this Article, parties have the right to settle in
a contract, which is stipulated by the acts of the civil legislation, their relations that are
not arranged by these acts. The parties to a contract may depart from the provisions of
the acts of civil legislation and settle their relations at their discretion. But the parties
to a contract may not depart from the provisions of the acts of civil legislation, if in
these acts this is directly stated and also in the case of obligatoriness of the provisions
of the acts of the civil legislation for the parties, which follow from the content or sense
of the relations between them [4].

2.2. The role of contract in legal regulation of civil relations

A contract is one of determinant elements of the mechanism of the legal regulation of
property and, to some extent, personal non-property civil relations. Concerning the
definition and the structure of the mechanism of the legal regulation of social relations,
@
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different by their content opinions are expressed in the civil literature. In particular,
A. B. Gryniak understands term "the mechanism of the legal regulation of relations" as
the aggregate of legal means, methods and forms with the help of which ordering of
constricting relations occurs, their ideal form materializes which is stipulated in the
rules of law and provisions of a contract, with which the establishment of the rights and
responsibilities of concrete participants of contracting relations is connected [9].

S. O. Pogribny considers the mechanism of the legal regulation of contractual
civil relations in some another way. He considers it as a consecutive chain of changes
of particular legal phenomenon: rule of law, which regulates civil relations, — legal
fact — rights and obligations, which exist in the civil legal relations, which emerged on
its ground, the realization of civil rights and performance of obligations, and if neces-
sary — also the protection of a broken right or interest [10].

Such understanding of the mechanism of the legal regulation of contractual relations
is the reflection of a universally adopted in the common theory of law understanding
of the legal regulation as a continuing process, in the course of which the influence of
law on social relations is exercised, and which has three links (stages):

— legal rules;

— legal relations and in particular subjective rights and legal obligations of their
participants;

— acts of the realization of rights and obligations.

However, the separation of particular stages of the legal regulation process is quite
relative, because in legal reality the legible bounds of the course of this process can-
not always be traced in its particular stages. For example, the stages of rise and real-
ization of subjective rights and obligations of the parties by the contract can coincide
under the one-time sales contract of goods which is performed when it is concluded.
The idea of many authors should be agreed with. They refer much wider range of
legal means: rules of morality, customs, acts of enforcement of law, legal positions,
definitions, fictions, presumptions, scientific doctrines, etc., to the mechanism of the
legal regulation [5].

The phenomenal role of a contract consists in that its regulatory influence on
other elements of this mechanism is reflected during the whole process of legal
regulation of civil contractual relations. That’s why the idea of A. V. Kostruba, that
legal facts are bounded with each stage of the legal regulation, should be defined as
a correct one [11].

First of all, the legal model of the future contractual relations of persons is settled
in the rules of law and other social regulators (morality, customs, business-dealing
practice, religious rules, etc.). It is enough to address to any defined contractual institu-
tion, regulated by the CCU and other acts of the civil legislation, and in the first articles
the definition of a given contract, its parties, subject matter, form, rights and obligations
of parties, consequences of the breach of a contract, etc. is given, which permit to mark
off it from other (contiguous) legal constructions.
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Some conditions (preconditions), adhering to which is necessary for the contract to
exercise its role as a regulator of concrete relations of parties. In particular, it deals with
general requirements, adhering to which is necessary for a contract (transaction) to be
valid (in force). As it admitted in the CCU (Article 203) [4] such conditions are:

— content of a contract cannot contradict the CCU, other acts of the civil legislation,
interests of a state, of society, and also moral principles of society;

— person who concludes a contract has to have the necessary extent of a legal ca-
pability;

— expression of a will of a participant of a contract has to be free and correspond
to his/her inner will;

— contract has to be concluded in the form, prescribed by the law;

— contract has to be directed to a real legal occurrence of consequences;

— contract which is concluded by parents (adopters), cannot contradict the rights
and interests of their infants, minors and disable children.

The presumption of lawfulness of a transaction (contract) is presented in the CCU:
a transaction is lawful if its invalidity is not stated directly by the law or if it is not
recognized invalid by a court (Article 204) [4].

A contract is an individual legal act, in which the absolute model of persons’
relations is traced in general features, is filled with a concrete content, takes its own
"flesh and blood". In this sense a contract appears as a legal fact which is one of the
grounds of rise of subjective civil rights and obligations (legal relations, in particular
obligations). According to the CCU (Articles 11 and 509), obligations arise from
contracts and other transactions, stipulated by the law, however do not contradict with
it. An obligation is a legal relation in which one party (a debtor) shall be obliged to
perform an action (to transfer property, to do a job, to render service, to pay money
etc.) to the benefit of the other party (a creditor) or to abstain from a certain action,
while the creditor shall have the right to claim from the debtor to fulfill his obligation
(Article 509) [4].

But the character of an action, which one party to the obligation shall perform to
the benefit of another (in bilateral contracts such as sales contract, hiring, constructing,
etc., each party is simultaneously a creditor and a debtor), is defined first of all by the
conditions (clauses) of a contract, determined and agreed by parties, and also conditions,
which are obligatory according to the acts of the civil legislation (Article 628 of the
CCU). Thus, concrete rights and obligations of parties, which constitute the content of
a contractual obligation, result from the conclusion of a contract as a legal fact and
depend on its content. Owing to the fact of the conclusion of a contract other conditions
enter into force, which are obligatory for parties according to the acts of the civil leg-
islation [4].

Generated by a contract obligation acts during the period of the validity of a contract,
except cases of termination of an obligation in the result of its pre-term performance
or cancellation of a contract or in the result of its transformation in another kind of an
@
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obligation, for example, obligation of reimbursement for losses. So, if as a result of the
debtor’s delay the creditor has lost his interest in the obligation fulfillment, he can refuse
from the acceptance of execution and claim to reimburse for the losses (Article 612 of
the CCU) [4].

There is the direct connection of a contract as a legal fact and other elements of
the mechanism of the legal regulation of civil relations — acts of the realization of
subjective rights and obligations and methods of their protection, in particular with
responsibility for the contractual obligation violation. Acts of the realization of rights
and obligations by the parties of a contractual obligation are their performance of
actions or restriction from them, which result from the content of an obligation, for
example delivery of goods by separate consignments in terms stipulated under a con-
tract, payment of money for the performed work or rendered services, etc. And here
contract conditions appear as the criteria for conformity of acts of right’s realization
to established requirements concerning subjects, subject matter, place, periods, meth-
ods of fulfillment of an obligation, etc. According to the CCU (Article 526), an obli-
gation shall be properly fulfilled according to conditions of the contract, requirements
of the CCU, other acts of civil law, and in absence of such conditions and require-
ments — according to traditions of business practice or other universally recognized
requirements [4].

The need in the protection of civil rights and obligations appears in the case of the
violation of civil contractual obligation. According to the CCU (Articles 610 and 611),
violation of the obligation shall be its non-fulfillment or fulfillment with breaking the
provisions determined by the content of the obligation (undue execution). In the case
of violating the obligation the legal consequences determined by the agreement or the
law shall come to effect, in particular:

— termination of the obligation due to unilateral refuse from the obligation, if it is
stipulated by the agreement or the law, or cancellation of the agreement;

— change of the obligation’s provisions;

— payment of the forfeit;

— reimbursement for losses and moral damages.

Among the admitted legal consequences of violating the obligation, which at the
same time are the means of the protection of civil rights and interests (Article 16 of the
CCU), it is possible to emphasize the reimbursement for losses and moral damages as
the means of civil legal liability [4].

The provision on the responsibility for delinquency is grounded in the work of
G. K. Matveyev. The ground for delinquency is the composition of a tort, which has to
contain such elements (conditions):

— presence of tortious conduct (act or omission) of a person;

— harmful result of such conduct (damage);

— cause-effect relation between tortuous conduct and damage;

— tortfeasor [12].
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A contract may stipulate sanctions (in particular forfeit, penalty or fine) for the
violation of its particular conditions, if they are not stipulated in the law. By the ar-
rangement of parties the departure from the principle of guilt as the ground for the
civil legal responsibility is possible. According to the Article 614 of the CCU, a person
that violated the obligation shall be responsible, provided the guilt (intent or negligence)
is obvious, unless otherwise is stipulated by a contract or the law. It means that the
responsibility may be stipulated in a contract, regardless of the guilt (without guilt) of
a person, who violated an obligation; or discharge from the responsibility with the pres-
ence of the guilt in the form of recklessness in the conduct of a person may also be
stipulated. However, according to the Article of the CCU, a transaction terminating or
restricting the responsibility for deliberate violation of the obligation is void [4].

The actions different by the character and often contradictory tendencies are admit-
ted in the development of the institute of a contract, accordingly, contract law in con-
temporary conditions. Thus, on the one hand, the freedom of the expression of the will
in the determination of rights and obligations by parties is extended in the regulation
of property relations.

Stressing the extension of the parties’ freedom concluding contracts in some spheres
of economic relations, in particular which were formed in the circumstances of com-
mand-administrative system on the basis of planned prescriptions, it is impossible to
admit the opposite tendency which is peculiar to modern contract law of foreign states.
The point is that the number of limitations of the principle of contract’s freedom is set
up with the aim of the protection of interests of a weak contractual party and securing
of balanced development of property circulation. These limitations are displayed in
particular in the intensive development of the competition legislation, legislation on the
protection of consumer’s rights, state regulation of pricing, regulation of the quality of
goods, works and services, etc.

CONCLUSION

Material and spiritual needs of a wide range of consumers (citizens) in goods and ser-
vices are secured owing to contracts which are concluded in the spheres of retail com-
merce, transportation by public transport, communication, medical, hotel, bank service,
etc. Spiritual interests of citizens in the spheres of intellectual property, creative work
are realized in particular through conclusion and performance of contracts on disposal
of property rights to intellectual property (license contract, commercial concession,
etc.) or contracts of research and development, design and development and techno-
logical works, etc. A contractual form also can be used in other kinds of civil legal rela-
tions, in particular during the realization of personal intangible rights between the
subjects of tortious obligations.

The extension and complication of economic relations in domestic and external cir-
culation leads to the transformation of the system of contracts, appearance of new con-
tractual forms in particular in the spheres of service rendering, compilation of information,
@
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international scientific-technological cooperation, etc. Contractual relations take a complex
and long-lasting character more and more often (lease contracts of enterprises as integral
property complexes, lease of accommodation with the condition of purchase, purchase
and sale or lease of objects of unfinished construction, leasing, factoring, etc.).

The removal of duplication and discrepancy in the regulation of contractual relations
is important for the accession to the legal space of EU in particular to the sphere of
contract law. The priority here has to be given to the provisions of the Civil Code of
Ukraine, which has general character to contract law. A grate work has to be done in
revision and renewal of the mass of normative-legal acts in the sphere of civil and com-
mercial legislation and also commercial and judicial practice concerning the application
of this legislation.

Correct offers concerning the improvement of the civil legislation which are declared
by researchers in scientific publications, with the defense of candidate and doctor dis-
sertations, at scientific conferences and "round tables" should be accounted in revision-
ary work with the normative base of contract law.

REFERENCES

[1] Getman, A. P., Borisova, V. 1., Yevseyev, O. P. (2012). The contract as a universal legal
construct. Kharkiv: Pravo.

[2] Beklenishcheva, L. V. (20006). Civil-law contract: classical tradition and modern tendencies.
Moscow: Statut.

[3] Bodnar, T. V., Dzer, O. V., Kuznetsova, N. S. (2008). Contractual law of Ukraine. General
part. Kyiv: Yurinkom Inter.

[4] Verkhovna Rada of Ukraine. (2003). The Civil Code of Ukraine. Retrieved from

http://zakon2.rada.gov.ua/laws/show/435-15.

Luts, V. V. (2012). Contruct as a regulator of civil relations. The Law of Ukraine, 9, 19-25.

Luts, A. V. (2004). Freedom of contract in civil law of Ukraine. Kharkiv: Shkola.

Bodnar, T. V. (2007). Contractual obligations in civil law (general terms). Kyiv: Justinian.

Verkhovna Rada of the Ukrainian SSR. (1963). The Civil Code of the Ukrainian SSR.

Retrieved from http://zakon3.rada.gov.ua/laws/show/1540-06.

[9] Grinak, A. B. (2013). Theoretical principles of legal regulation of subordinate obligations
in civil law of Ukraine. Kyiv: Research Institute of Private Law and Entrepreneurship of
the National Academy of Sciences of Ukraine.

[10] Pohribnyy, S. O. (2009). Mechanism and principles of regulation of contractual relations
in civil law of Ukraine. Kyiv: Pravova yednist'.

[11] Kostruba, A. V. (2014). Legal facts and mechanisms of legal cessation of civil relations.
Kyiv: In Yure.

[12] Matveev, G. K. (1970). Bases for civil liability. Moscow: Yuridicheskaya Literatura.

Bosoaumup BacunboBuu Jlyub

Crapmuii HaykoBUH CIIiBpOOITHHUK BiLAUTy poOJieM MPUBAaTHOTO IpaBa
HaykoBo-gocnigHuii iHCTUTYT MPUBATHOTO MpaBa 1 mignpueMHulTBa HanionanpHol
akazeMii MpaBOBUX HayK YKpaiHu iMeHi akagemika @. I. bypuaka

01042, Byn. PaeBcbkoro, 23-a, KuiB, Ykpaina

140



Bicuuk Hauionaabuoi akagemii npaBogux nayk Ykpainn Tom 25, Ne 2, 2018

Baagumup BacunbeBuu Jlyub

Crapiuii HayqHBIH COTPYIHMK OT/IeNa MpobIeM YaCTHOTO MpaBa
Hay4no-nccnenoBarenbCkuil HHCTUTYT YaCTHOTO ITpaBa U NPEANPUHIMATENBCTBA
HanmonanbsHOl akazeMuu NpaBoBbIX HayK YKpauHbl UMeHU akaneMuka @. I bypuaka
01042, yn. Paesckoro, 23-a, KueB, Ykpauna

Volodymyr V. Luts

Senior Researcher

Department of Private Law

F. H. Burchak Scientific Research Institute of Private Law and
Entrepreneurship of National Academy of Law Sciences of Ukraine
01042, 23-a Raevsky Str., Kyiv, Ukraine

PexomenoBane nutyBanHs: Jlyus B. B. deHoMeH 10roBopy B HIMBIILHOMY TIpaBi /
B. B. Jlyus // BicH. Han. akan. mpaB. Hayk Ykpainu. — 2018. — T. 25, Ne2. —
C. 130-141.

Suggested Citation: Luts, V. V. (2018). Phenomenon Of Contract In Civil Law. Journal
of the National Academy of Legal Sciences of Ukraine, 25(2), 130-141.

Crarts Hagiinuia / Submitted: 17.04.2018
HoomparmsoBano / Revised: 21.05.2017
CxsasieHo 1o npyky / Accepted: 23.06.2018

141



YIK 347.1+340.13+347.7
DOI: 10.31359/1993-0909-2018-25-2-142

Oxena Bereoniniena Koxanoscbka

Kageapa yusinvrozo npasa

Kuiscokuii mauionanrvruii yrisepcumem imeni Tapaca Illesuenka
Kuis, Yxpaina

Hauionanvra axagemis npasosux nayx Yxpainu

Xapxis, Yxpaina

HHUBIAbHO-TIPABOBA HOPMA AIK 3ATAAbHOOBOB’A3KOBE
IMMPABHUAO IMOBEAIHKH, AK IHOGOPMAUIA 1 PE3YABTAT TBOPYHOCTI

Anoranis. [Jusinbno-npasosa nopma po3ensioacmuvcs 6 meopii nepedycim K 3a2aibHo-
0008 ’513K08€, (hopmanvbHO BU3HAYEHe NPABULo NosediHKU. Boonouac yusinbno-npasosa Hopma
Mae c6010 cneyuixy, sika NOsSICHIOEMbCSL 0COOIUBOCMAMU NPeOMemd, Memooy, (opMamiL, nPuH-
yunamu YyugiibHoeo npasa ma inuwumu yunnuxamu. Ocnosna mema pobomu nonseac y opmy-
BAHHI BLACHUX BUCHOBKIB U000 0COONUBOCMEN YUBIILHO-NPABOBOI HOPMU AK 3A2ATbHO-
0008 ’513K08020 NPAsuLa NOGeOIHKU, SIK [HQopmayii i pe3yibmany meopuocmi Ha NiOcmasi
ananizy 3a2a1bHOMeopemuyHUX noa0JCeHb NPO YUBLIbHO-NPABOEY HOPMY, A MAKOIC O3HAK
i ocobnusocmett inghopmayiinux 00 ’ekmie npasa i 06 ' €kmis iHmeneKmyaibHol, meopuoi Oisnb-
Hocmi. A6mopom 006edeno, wo 0codOAUBOCMT NPUMAMANHT YUBITLHO-NPABOGIE HOPMI MAKONC
5K [ cneyughiunomy inghopmayitinomy 06 ekmy i 06 ekmy meopuocmi. Yemanoeneno, ujo smicm
npasosoi Hopmu mae 8i0N0BIOAMU 6CiM O3HAKAM AKICHOI THopmayii: bymu 0ocmosipHoio,
1061010, aKMyaIbHOI0 Mowo. Y nooanvuiomy, niciis 0QiyiiHoco nputiHAmms 3ak0H00A84020
axkma, HopMa Npasa NEPemeopPIOEMbCsL 3 00 €EKMaA AGMOPCHLKO20 NPAsa Ha 8IOKpumy (abo 3 nes-
HUM PeXcumMom 00Cmyny) iHgpopmayito i nOuUproEMbCs, BUKOPUCTIOBYEMbCA AK THOpMayitiHuLl
00 ’cxm — Oe3 obmediceHb abo 3 0OMedNCeHHAMU, AKI BION0BIOAIOMb 1020 PedCUMY OOCHYNY.
Onucanuii npoyec, AKWo NPOGEOeHUIl MEOPHO i AKICHO, MOJICE 2aPAHMYEamu QOPMYBaAHHS Yul-
BIILHO-NPABOBOT HOpMU AK OTUCHO 3A2AIbHO0D08 A3K0B020 (POPMANLHO BUSHAUEHO20 NPABUILA
106€JiHKU, sIKe BMINIOEMbCS 8 3aKOHOOABUOMY NPUNUCT | BION0BIOAE BCIM BUMO2AM YUBLILHOZO
npaea, Ciyeye Ha KOpUCmo I 6 IHmepecax ycix YUacHUKI8 YUSILIbHUX NPABOGIOHOCUH.

KurouoBi citoBa: opMasibHO BU3HAYECHE MTPABUIIO MOBEIIHKH, 3aKOHOJABYMH ITPUITHC, KATETO-
pii, aBTOpCHKE MPaBo, TBOPYA JIiSUIbHICTb.

Enaena Beaeonnnosna Koxanosckas

Kageapa parxcaarckozo npasa

Kuesckuii nayuonanvrwiii yrusepcumem umenu Tapaca Llesuenko
Kues, Yxpauna

Hauuonanvras akagemus npasosvix nayk Ypaurot

Xapoxos, Yxpauna

I'PAKIAHCKO-ITPABOBAA HOPMA KAK OBIUEOBA3ATEABHOE
IIPABUAO ITOBEAEHHA, KAK HH®OPMALIMA
U PE3YALTAT TBOPYECTBA
AHHOTALNSL. [ PAdicOancKoO-npasosas HOpMa paccMampueaemest 6 Mmeopu RPexcoe 6Ce2o Kax

o0bueobsizamenvroe, opmanbHo onpeoeleHHoe npasuio nosederus. B mo owce apems epasic-
O0AHCKO-NPABO8As HOPMA UMeen 8010 Cneyu@duKy, Komopas 00bACHAEMCA 0COOeHHOCAMU
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npedmema, memooa, opmamu, NPUHYUNAMU SPAANCOAHCKO20 NPaAsa u Opyeumu gaxmopamiu.
Ocnosnas yeav pabomovl 3aK1104aemcs 8 PopMUposanuu coOOCMEEHHLIX 8b1B0008 00 0CoDeH-
HOCMSX 2PAdCOAHCKO-NPABOBOU HOPMbL KAK 00Uje00513amenbH020 NPAsUld N08e0eHUs, KaK
ungopmayuy u pe3yrbmama meopuecmsda Ha OCHOBAHUU AHANU3A 0OUemMeopemudecKux noao-
JHCEHUTL O 2PANCOAHCKO-NPABOBOLL HOPME, d MAKIICe NPUSHAKOS U 0COOEHHOCTMEN UHBOPMAYUOH-
HBIX 00bEKMOo8 Npasa 1 00beKMos8 UHMeNIeKMYAIbHOL, MEopUecKoll desmenbHocmu. Aemopom
00KA3aHO, YMO 0COOEHHOCMU NPUCYUU SPAICOAHCKO-NPABOBOU HOPME MaKdice KAK U cneyudu-
yeckomy uH@opmayuonHomy 0o6vexny u oobvexmy meopuecmea. Onpeodeneno, ymo cooepoicanue
nPaso8oU HOpMbL QOIICHO COOMBEMCMBOBANb 6CeM NPUSHAKAM KAYECTEEHHOU UHDOPMAYU:
ObIMb 00COBEPHOT, NOTHOU, AKMYATLHOU U M. 0. B danvHeliuiem, nocie opuyuansiozo npu-
HAMUsL 3AKOHOOAMENbHO20 AKMA, HOPMA NPABA NPEeBPaAuiaemcsi u3 00beKma agmopcKo2o npaed
6 OMKPLIMYIO (UL C ONPEOeNeHHBIM PENCUMOM OOCHIYNA) UHPOPMAYUIO U PACHPOCTPAHAECS,
UCNONL3YEeMCsl KAK UHDOPMAYUOHHBLL 0O0beKm — 63 02PAHUYEHUT UL C O2PAHUYEHUSIMU, COON-
sememeyrowumu e2o pesicumy docmyna. Onucanuviil npoyecc, eciu O NPoeeder MeopyYecKu
U Ka4ecmeeHHO, MOJNCEM 2apanmuposams QopMuposanue paicoancko-npagoBoti HOpmbl KaxK
OdelcmeumensHo 00ueo0s3ameibHO20 OPMATLHO ONPEedeeHHO20 NPABULA NOBEOEHUsl, KOMO-
Poe BONLOWAEmcst 8 3aKOHOOAMENbHOM NPEONUCAHUL U OMEEYAent 6ceM MmpedOSAHUIM 2PAadiC-
OAHCKO20 NPABA, CIYICUMN HA NOTb3Y U 8 UHMEPEcax 8CeX YUACMHUKOS 2PANCOAHCKUX NPABOON-
HowieHull.

KuroueBnle ciioBa: GopManbHO ONPEAEICHHOE IPABUIIO IOBEACHHS, 3aKOHOIATEIILHOE TIPE-
MHCaHNe, KATETOPUH, aBTOPCKOE MPABO, TBOPUCCKAS NEATETBHOCTb.

Olena V. Kokhanovska

Department of Civil Law

Taras Shevchenko National University of Kyiv
Kyiv, Ukraine

National Academy of Legal Sciences of Ukraine
Kharkiv, Ukraine

THE CIVIL LAW NORM AS A UNIVERSALLY BINDING RULE
OF CONDUCT, AS INFORMATION AND THE RESULT OF CREATIVILY

Abstract. The civil law norm is considered in theory primarily as a universally binding, for-
mally defined rule of conduct. At the same time, the civil law norm has its own specifics, which
is explained by the peculiarities of the subject, method, forms, principles of civil law and other
factors. The main goal of the work is to formulate our own conclusions about the peculiarities
of the civil law norm as a generally binding rule of conduct, both information and the result of
creativity on the basis of analysis of general theoretical provisions on the civil law norm, as well
as features and peculiarities of information objects of law and objects of intellectual and creative
activity. The author proves that features are inherent in the civil law norm and as a specific
information object, and as an object of creativity. At the same time, the content of the legal norm

should correspond to all the signs of qualitative information: to be reliable, complete, up-to-date,

and so on. Later, after the official adoption of the legislative act, the rule of law is transformed
from an object of copyright into an open (or with a certain access mode) information and dis-
tributed, used as an information object — without restrictions, or with restrictions that correspond
to its access mode. The described process, if carried out creatively and qualitatively, can guar-
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antee the formation of a civil law norm as a truly binding formally defined rule of conduct, is
embodied in a legislative prescription and meets all the requirements of civil law, serves the
benefit and in the interests of all participants in civil legal relations.

Keywords: formally defined rule of conduct, legislative prescription, categories, copyright,
creative activity.

BCTYII

B eHuuKIONEMYHUX TIIYMaqYHUX CJIOBHUKAX CIIOBO «NOTMay, sIKe MOXOJUTh 3 JIaTHH-
ChKOT MOBH 1 MEPEKIANAETHCS SIK «KYTHUK», TOOTO €JIeMEHT KOHCTPYKIii SIIKKa,
paMKH, SIKHH 3aKPIILTIOE HOTO KyTH, TTOSICHIOETHCS B TAKMX HOTO 3HAYSHHSIX: 1) eTaioH,
3pa3okK; 2) mpaBuio abo MPHUITHC, SIKAHW /i€ y TIeBHIiH cdepi 1 BUMarae cBOro BUKOHaH-
Hs; 3) TepMiH IS TTO3HAYCHHS TIEBHOI XapaKTEPUCTUKH — JOITYCTHMOTO Jiara3oHy,
YCEePEeHEHOTO YH 3aralbHOCTATHCTUYHOTO [ 1]. AHanmi3yroun HOpMHU TipaBa, 30KpeMa
HOpPMH IUBIIBHOTO TPaBa, aBTOP JOMYCKa€e IHTEPIPETALiI0 KOKHOTO 13 3arpoIoHo-
BaHUX MOSCHEHb.

JlilicHO, HOpMa ITpaBa Mae OyTH a00 TOBUHHA MPArHyTH Oy TH €TaJIOHOM, 3pa3KOM
MTOBEAIHKY, SKY OUiKy€ 3HAWTH B Hill KO’kHa 0co0a i cycminbeTBo. Po3ymiHHS HOpMU
TpaBa uepe3 KaTeropii nmpasuiia ado MPUIHCY HE CITi CIIPUHMATH SIK CHHOHIMH. SIKTIIO0
TOBOPHUTH PO MPABHIIO, 30KpeMa MPABHIIO MOBEIIHKH, TO JIaHE TBEPKEHHSI € CTIpa-
BesiuBUM. DakTUYHO BCI HAYKOBI[I OJJHOCTAIHI 1 B OIIHIII MPABUJIBHOCTI TAKOTO
ITiJIXO.1Y.

110 5k cToCy€eThCs KaTeropii «IPUIKC», TO BOHA Ma€ JISIIO iHIIe 3Ha4eHHs. SIKIIo
HOpMa IIpaBa € TMIEPBHHHUM €JIEMEHTOM CHCTEMH IPaBa, TO HOPMATHUBHO-TIPABOBUIl
HPUITNC € TIEPBUHHUM €JIEMEHTOM 3aKOHIB, MiI3aKOHHNX aKTiB, HOPMaTHBHO-IIPABOBHX
JIOTOBOPIB Ta IHIIMX JKEPEI Mpasa. 3TiTHO 3 TEOPIEro TpaBa BHYTPIlIHS Oy10Ba, TOOTO
CTPYKTypa HOPMH TIpaBa, CKIAIAEThCs 3a3BHUall i3 TPhOX €JIEMEHTIB: TinoTe3a, AuC-
MO3UIIIS, CAHKIIISA.

Crin TakoX ypaxoByBaTH, 110 B IUBUJIILHO-IPaBOBIH HOPMI € Timoresa i auc-
MTO3UILid, aJe BiICYTHIN TaKUW eIEMEHT, sIK CaHKIliss. HopMaTnBHO-TIpaBOBHIA IPHTIHC
BiZIPI3HAETHCS BiJ KIACHIHOI TPHOXEIeMEHTHOI HopMH. Marouu 3a3Budail hopmy
cTarTti 00 MyHKTY HOPMATUBHO-TIPABOBOTO aKTa YH 1HIIOTO JPKEpelia Ipasa, IPUITIC
BUPI3HAETHCS IBOCIEMEHTHOIO CTPYKTYpoto. OTiKe, SKIIO PO3MIsAIaTH MPABOBY
HOPMY SIK IIOYaTKOBHUH, IEPBICHUI €JIEMEHT CUCTEMHU MPaBa, a HOPMaTUBHO-TIPABO-
BHUU IPUITHAC — K MTOYATKOBHH, MEPBICHUI €IEMEHT CHCTEMH 3aKOHOJaBCTBA, TO
MO>XKHA JIITH JIOTIYHOTO BUCHOBKY TIPO Te, IO 3a3Ha4YeHi KaTeropii BiIpi3HAIOTHCS
1 CITIBBIMHOCATHCS MK cO00F0 SIK 3MICT 1 popma, IO MiAKPECITIOE TPABUIBHICTH
PO3yMiHHSI HOPMHU B ii MEpBICHOMY JIGKCHYHOMY 3HAYCHHI — SIK 3MICTY, BMIIIIECHOTO
y dopmy (Te, 110 3aKPIIIOETHCS, OPOPMITIOETHCS KYTHUKAMU, €JIEMEHTaMU KOH-
CTPYKIIi).

Meroro 11i€i HaykoBO1 ITyOITiKallii € BU3HAUYSHHS [IUBIIHHO-TTPABOBOI HOPMH HE JTUIIIS
B 3araJIbHOBU3HAYEHOMY B HayIli CEHCI SK 3arallbHO000B’ I3KOBOT0, ()OPMAITFHO BU3HA-
L ]
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YEHOTO TIPaBMIIA TIOBEMIHKH 31 CBOEIO CIEIU(IKOI0, MPUTAMAHHOIO 1 caMe sSK HopMi
MIPUBATHOTO IIPaBa, aJie K iHpopManiiHOro 00’ €KTa i SIK pe3yJIbTaTy IHTEIeKTYalIbHOI,
TBOPYOI MisUTEHOCTI.

VYpaxoByrou, 110 HUBIILHO-IPABOBY HOPMY MOKHA PO3YMITH SIK Pi3HOBU IPABO-
BOT HOPMH, T1 JI0CITI/DKCHHS IIPOBOJIUTHCS 3 ypaxyBaHHSIM MiXKTaly3eBHX JI0CIiIKEHb
npeacTaBHUKIB 3arambHOI Teopii mpasa: C. C. AnekceeBa, A. b. Benreposa,
M. M. KopkyHnosa, M. I. Mary3osa, B. C. Hapcecsana, H. M. Onimenxo, I1. M. Pa-
6inoBrnua, M. M. Paccomnora, O. @. CkakyH Ta iHIIMX BYeHUX. KpiM 3araapHUX Xa-
PaKTEpUCTHUK, HUBIILHO-IIPABOBA HOPMa OTpUMaJa IPYHTOBHE JOCIHIKEHHS i crie-
nr(piYHIX 0COONMMBOCTEH y poO0OTaxX BUJATHUX 1 BIIOMHX BITYM3HSHUX Ta 3apyODKHIX
LUBITICTIB, SIKi MPAIFOBAIM B Pi3HI iCTOPUYHI TEPiOI¥ 1 BUCIOBIIOBAIH CBOI 171€1 00
MOHSITTS, 03HAK, BUJIIB, CTpYKTypH To1o. Cepen Hux: M. I. Anexcannpos, B. M. ba-
paHoB, A. M. Bacuinses, €. B. BacbkoBebkuii, M. JI. JlaBunosa, 10. X. Kanmukos,
10. B. Kyapssues, O. A. Ky3uenosa, O. E. Jleiict, I. O. ManbkoBebkuii, I1. O. He-
n6aiino, JI. 1. ITerpaxumnpkuit, A. C. Ilironkin, 1. 0. IToxposcrkuit, b. 1. Ilyrin-
cekuid, 5. M. Pomantok, M. M. CiGinboB, O. @. Yepnanues, I. ®. llepmeneuy ta
IHIII HAyKOBIII.

VY pe3ynbrari Takoi MUIBHOIT yBard B IpaBOBiid HAYIli, 30KpeMa UBITICTUYHIMH,
chopmyBaucs pi3Hi, IHKOJIM MPOTUIICKH] KOHIETIIIT 1 MAX0AH 10 PO3YyMiHHS HOP-
MW TIpaBa: K IIEBHOTO POy COIIaIbHOTO PETYIATOPA i OMHOTO 3 €JIEMEHTIB CHCTE-
Mmu ipaBa [2, ¢. 150; 3, c. 60], sik mpaBuia noBeAiHKY (3pa3ka, 11adjIoHa, eTajloHa)
3araJbHOTO XapakTepy, IO 3aKPIIMI0e Mipy cBOOOAM 1 CIIpaBETMBOCTI, BUPaKa€e
3arayibHi Ta IHAWBINyadbHI iHTEpecH (BOJIO) HACEICHHS KPaiHH, CITy)KHUTh PETyIIs-
TOPOM CYCHIJIbHUX BIIHOCHH 1 320€31eUy€eThCs BCiMa 3aX0AaMH JAePKaBHOTO BILIHU-
By, aX 110 mpuMmycy [4, c. 78]; sk popmManbHO-000B’I3K0BOTO MpaBuia (i3udHOI
MOBEAIHKH, IO Ma€ 3aralbHUM Xapakrtep [5, c. 189]; ik BUay comiaJbHUX HOPM 1 sSIK
00’ €KTHBHO 3yMOBJIICHOTO COI[iaTbHO-BOJIBOBOTO MpaBHiIa MOBEIIHKH JTIOACH [0,
c. 250]; 3araspHOTrO NMpaBuiia MOBEAIHKH, YCTAHOBICHOTO a00 CaHKI[IOHOBaHOTO
nepxaBoto [7, c. 369], Ta 6araro iHIIUX.

Otxe, sIK UEHTpaJIbHUN (DyHIaMEHTaIbHUN €JIEeMEHT CUCTEeMU LIMBIIBHOTO MIPaBa
LUUBLUIEHO-TIPABOBA HOpPMA, Oyy4H OIHHUM 13 Pi3HOBH/IIB HOPM IpaBa, Oyina i 3anuiia-
€THCS TIPEIMETOM JIETAIBHOTO JAOCITIIHKCHHS, TaK CaMoO SIK 1 Oyab-sKa iHIIa HopMa
[paBa B CUCTEMI IpaBa Tol 4M iHII0i KpaiHu. BoHa aHali3yeThCsl BUCHUMH Ha [IPEAMET
i1 Micnis B 1ill cucTeMmi, 3MiCTy, CTPYKTYpH, Kiacupikamii Tomro.

VYTiM HEe MEHII Ba)KJIMBOIO, HA AYMKY aBTOPA, € clipoda po3yMiHHS HOPMH IIpaBa,
0COOJIMBO UBIIHLHO-TIPABOBOI, 3 TOUKHU 30py iH(OpMALiIHOTO 00’ €KTa 1 pe3yibTary
TBOPYOCTI, IO JTONIOMOYKE 3HAWTH BaXKJIMBI B Cy4acCHOMY iH(pOpMaIiifHOMY CBiTi 03Ha-
KM HOPMHM TIpaBa, SKi BUXOAATH 13 11 cyTi i popMu BUpa3y, JOMOMOXKYTH JAOCTIAUTH
TIPOIIEC MMOSBU HOPMH TIpaBa — IIOYMHAIOYHN BiJl TIONTYKY HEOOX1THOI 3aKOHOAaBYO1, CO-
LiaJbHOI, EKOHOMIYHO1, MOpPAJIbHOI, icTOpUYHOT 1H(OpMaLii 10 cTBOpeHHS 00’ €KTa
ABTOPCHKOTO MpaBa — 1 Jialii 3HOB JI0 iHGOopMaIifHOTrO 00’ €KTa.

@
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[Ipodeciiianii i eTHYHO BUBIpEHUI MPABOTBOPYHI MPOIIEC i3 pO3YMIHHSIM 3a3Ha-
9eHO1 crenn(iku HAAUITh HEOOXiTHIMH XapaKTEPUCTHKAMU HOPMY TIpaBa sk ¢op-
MaJIbHO BUPaKEHE 3arajibHOO0O0B’ SI3KOBE MPABUIIO MOBEIIHKU ITTHOOKO MOpAIBHUM,
TYMaHHHUM 3MICTOM, SIKUH OyJie cipuiiMaTHCs SIK €TajloH yciMa YeHaMH CyCITiIbCTBA.

1. MATEPIAJIM TA METOIHU

st aHanmizy nuTaHb HUBIIBHO-TIPABOBOT HOPMH SIK 3arajibHOOOO0B’SI3KOBOTO TIpaBHUIIa
MOBE/IIHKHY, SIK iHQOpMallii i pe3yJabTary TBOPYOCTI aBTOPOM BHKOPHCTOBYBAIIUCH Pi3HO-
MaHITHI TEOPETUYHI METO/HM, 3arajlbHOHAYKOBI 1 crierianbHi. Tak, HiaJeKTHYHUi Ta
ICTOPUYHMN METOAM 3aCTOCOBYBAJIUCS ISl NOCIIIPKEHHSI PO3BUTKY HAyKOBOI JyMKH
I0JI0 PO3YMIHHS HOPMH TIpaBa 3arajioM i IUBUTEHO-TIPABOBOT HOPMU TIpaBa 30KpeMa,
3’gCyBaHHS iX MPABOBOI MPHUPOJIH, a TAKOK BU3HAUYEHHsS ocoOnmBocTell chepu ix 3a-
cTocyBaHHs. MeToj1 CHCTEMHOTO aHalli3y JIaB 3MOTY BU3HAUUTH MiCII€ IUBUTLHO-TIPABO-
BUX HOPM TIpaBa Cepej 1HIIUX rany3eBUX HOPM, a TaKOX 3’SICyBaTH BHIH 1 CUCTEMY
LUBUIBHO-TIPABOBHUX HOPM LIUISIXOM aHalli3y X ocoOnuBocTeil. Bukopucranus metonis
abcTparyBaHHs 1 y3araJbHEHHS, aHaJi3y 1 CHHTE3Yy JO3BOJIMJIIO 341 CHUTH HAyKOBY PO3-
BIIKY MOXUJTMBOCTEH XapaKTEepPHU3yBaTH MUBIIHHO-TIPABOBY HOPMY SIK iH(pOpMAIiHHIH
00’€KT 1 pe3ynbTaT IHTEeNEKTyaJIbHOI, TBOPUOi AisTbHOCTI. [opiBHAIBHO-TIPAaBOBUI
METOJI CIIPUSIB PO3KPUTTIO IPUTAMAHHHUX LUBIILHO-TIPAaBOBIN HOpMi 0COONIMBOCTEH
1 MOXKITMBOCTEH PO3IVISIATH LUBLUIBHO-IIPABOBY HOPMY SIK Pi3HOBHJ HOPMH TIpaBa, K
iHpOpMaLiifHUI 00’€KT 1 00 €KT aBTOPCHKOTO MPpaBa Ha Pi3HUX CTalisiX 1i CTBOPEHHS
1 micnst oimiifHOTO IPUIAHATTSI.

Jlist hopMyBaHHS BIIACHUX BUCHOBKIB OYII0 ITPOAHAII30BAHO SIK 3aralbHOTCOPETHY-
Hi, TaK 1 UBUTICTUYHI IPaBOBI JKepesia, HOPMaTUBHI aKTH. YCTaHOBIICHO, 10 LIUB1LIIb-
HO-IIPaBOBii HOPMI NpUTaMaHHa NeBHA crieludika, CBOT 0COOINBOCTI: MEBHE KOJIO
CYCHUIBHUX BiZIHOCHH, L0 CTAHOBJISTH MPEAMET HUBUIBHO-IPABOBOTO PErYIIOBAHHS
(ocoOucTi HeMaliHOBI 1 MAHOBI BITHOCHHM ); 0COOJMBI Cy0 €KTH (Y4aCHUKH ) IIMBLILHO-
MIPaBOBUX BiMHOCHH ((Pi3WUHI Ta IOPUANIHI 0COOM); periaMeHTAaIlis BiTHOCHH Ha 3a-
cajiax IOPUANYHOI PIBHOCTI, IO € OJHOYACHO XapaKTEePHOIO PUCOI0 AMCIIO3UTUBHOTO
METOTy IIUBLIHHO-TIPABOBOTO PETYIIOBAHHS BiIITOBITHUX CYyCIUIBHUX BiTHOCHH; METa
LUBLUIEHO-TIPABOBOTO PErYIIOBAHHS — 3aI0BOJICHHS JYXOBHHUX 1 MaTepiajibHUX MOTPEO
rpoMajisiH. | 3a3BUYail y MOHSATTS HOPMH NpaBa BKIAJAIOTH 11 PO3YMiHHS SIK IIEBHOTO
[IPaBUIa MOBEAIHKU — 3araJibHO000B’13K0BOT0, (POPMaIbHO BU3HAYEHOTO, 1HKOJIM J0-
JIaf0Th BOJIOBOTO, X04a 1€ BUKIUKAE AUCKYCIi.

He BTpagaroTs akTyampHOCTI B pO3pi3i MATAHHS PO TOHSTTS i 3HAYCHHS] HOPMH
[IpaBa BUCIJIOBIICHI CBOTO Yacy Morsian uuBinictiB 1960-x pp. 3Bepratouu yBary Ha Te,
o 0e3 HOpM TpaBa HE MOKHA YSBUTH >KOJHOT MPAaKTHYHOT JiSUTLHOCTI JIFOJIUHH,
I1. O. Henbaiino cTBepaKyBaB y CBOIX Mpamusx, U0 «CYTHICTh HOPMH SIK COLIiaJIbHOTO
sIBHIIA (HOPMH 3BHYAI0, MOPAJIi TOIIO) MOJISITAE CaMe y BUMOT'aXx, sIKi 3BEpHEHI 10 JII0-
Ieit, 710 iX cycminbHOTo XUTTA. Hopma BuMarae, o6 moBe/iHKa JIoAei iif BiAmoBiga-
na. [HIMMu cioBaMu, HOpMa — Lie BKa3iBKa Mpo Te, SIKOK0 Mae OyTH MOBEIiHKaA JT0AeH
L ]
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Ha TyMKY BChOTO CycCITiTbeTBa. Lle He mpocTa KoHcTaTalist JiCHOCTI, He CYIDKEHHS PO
Ti 9¥ 1HII 11 SIKOCTI, a 000B’I3KOBE MPABUJIO, SKE 3aBKIM BUMAarace HaJICKHUX Pe3yilb-
TaTiB, HACTAHHS YM HEHACTAHHS MMEBHUX HACIIAKIB» [8, c. 19-20].

AHai3 JKepelt 103BoJIsie IEPEKOHATHCS B TOMY, L0 3aBJIaHHS HOPMH TIpaBa — pe-
I'YJIIOBaTH CyCIHiJIbHI BITHOCHHHM, HaJaBaTH MpaBa i mokiIagatu 00oB’si3ku. Kpim toro,
JOTPUMaHHS HOPM IpaBa 3a0e31euy€eThCsl MOXKIIMBICTIO 3aCTOCYBATH ICPYKABHUM ITPH-
myc. Kpim 3a3Ha"ueHOr0, HOpMa IpaBa CTBOPIOETHCA 1 OQIIiITHO MPUIAMAETHCS 3 METOIO
MIO3HAYEHHS IIEBHOT XapaKTEPUCTHKH — JOIYCTHMOTO Jialla30Hy, yCepeIHEHOTO Y1
3arajibHOCTaTUCTUYHOTO, SKHH 1 BBAKAETHCSI HOPMOIO B CYCITIJILCTBI Ha KOXXHOMY KOH-
KpPETHOMY eTarti Horo icTOpHYHOT0, eKOHOMIYHOTO, TEXHIYHOTO PO3BUTKY TOIIO.

JocmipKyoun CTPYKTYPY 1 BUIM LUBLUIBHO-IIPABOBUX HOPM, aBTOP CIIUPAETHCS HA
po3poOku O.A. Ky3HenoBoi, sika BBaxae, 110 «KOKHA HOpMa IIpaBa 3 ypaxyBaHHAM
CBO€1 CTPYKTYpH, 3MICTY, MICII y CHCTE€MI 3/1aTHA BUKOHYBATH OIHI POJIi Kparie, HixK
. Hampukiaz, ocHOBHI HOPMH (PETYIATHBHI 1 OXOPOHHI) 34aTHI BCTAHOBITIOBATH
mpaBa, 000B’S13KH, BiINOBIaIbHICTh YYACHHUKIB IUBUTFHHUX MTPABOBIIHOCHH, KOHCTPY-
I0BaTH MOJIeNb 1X moBeAiHKH. OJTHAK BOHU HE MOXKYTh C(OPMYIIOBATH BU3HAUYCHHS
LUBLUIBHO-IIPABOBOTO TIOHSTTS, PO3B’S3aTH KOJi3i10 MK HOpMaMH IpaBa, yCyHYTH He-
BH3HAYCHICTh Y ITPABOBITHOIICHHI, CIIPOCTUTH HOPMAaTUBHO-TIpaBoBH MacuB. Lli poi
Kpallle TparoTh CIeIliadi3oBaHi HOpMH mpaBa. likaBo BIiIMITHTH, IO CIIEIiaIi30BaH1
HOPMH Y CBOI# CYKYITHOCTI BUKOHYIOTh OIJBITY KiTBKICTH (DYHKIIIH y CHCTEMI IpaBa,
HIXK HOPMHU OCHOBHI» [9, ¢. 27-28].

YCcTaHOBIEHO TaKoXK, IO AJISl XapaKTEPUCTHKH IIMBUILHO-TIPABOBOI HOPMHU SIK 1H-
(hopmartiitHoro 00’€exTa i pe3yJibTary TBOPYOCTI MPUHIIMIIOBE 3HAYCHHS MA€ 3MICT BiJI-
noBigHux crareit LUK Ykpainu [10], mpucBsuenux ingopmanii sik 00’ €KTy HUBITBHUX
mpas (cratti 200, 201, 277, 278, 302 Ta iH.), monoxxeHHsa 3akoHy Ykpainu «lIpo iHdop-
martiro» [11] 1 3akony Ykpaiau «IIpo aBTopchke TIpaBo i cyMmidkHi TIpaBa» [12], a Takox
HU3KH IHITUX HOPMATHBHUX aKTiB.

2. PE3VJIBTATHU TA OBI'OBOPEHHSAA

2.1. [usinbno-npasosa HOpMA 5K 3a2albHO0008 SI13K08e (hoOpMAbHO SUHAYEHE NPABU-
J10 NOBEOIHKU

ChOromHi AUCKYCIi MO0 MOHSTTS, 3MICTY, 03HAK, CTPYKTYPH HOPMH IIpaBa, TaKk CaMo
SIK 1 IUBUTBHO-IIPABOBOT HOPMH, TPHBAIOTh, HE3BAKAIOUH Ha PE3yNbTaTy 0araroBikOBUX
00TOBOpEHB ITUX MPOOIIEM TEOPETUKAMH ITpaBa i pe/ICTABHUKAMH Pi3HUX rally3el pasa.
YTiM Tak caMO BipHHMH 3QJIUIIAIOTHCS IT1X0T!, BUCIIOBJICHI BIZIOMUM HIMEITbKAM
nuBiTicToM A. ToHOM: « OCKITTBKY KO’KHA HOpMa ITOBUHHA MaTH CBOIM TIEPIIOIKEPETIOM
ICHYI0Y€ B CYCHUIBCTBI YSIBJIGHHS MPO T€, 1110 CIIPABEIUBO, TO JIOCTATHHO JIOTTUHUM
€ Te, 0 IHTepec, IKOMY CIIyTy€ BUKOHAHHS CYCIIUJIBHUX MPHUIHCIB, MOXKE MOJSTaTH
BUKJIIOYHO Y 3a[I0BOJICHHI CAMOTO IIbOTO MpParHeHHs A0 CHPaBEAJIMBOCTI, SIKE € MpU-
YUHOIO BUJAHHS JaHuX npunucisy [13, c. 199].
@

147



Bicuux Hauionaabnoi akagemii npaBorux nayk Ykpainun Tom 25, Ne 2, 2018

Y GaraTtopiyHuX 0OTOBOPEHHSX KOXKEH 13 TEOPETHKIB IpaBa abo ITUBITICTIB PO3-
IJISIIaB OJJHE UM KiJIbKa YHCICHHHX MTUTaHb, Ki B CyKYIMHOCTI Aal0Th CHOTOJIHI ysIBJICH-
HS TIpO HOPMY TIpaBa i Ipo MUBIIHHO-TIPABOBY HOPMY. 30KpeMa, SIK iX MPUUHATO Ha-
3UBaTH, AOPEBOMIOUINHI (10 1917 p.) mpeacTaBHUKK Ha3BaHMUX HAYK aHAi3yBalld
MiCIle HOpMH TIpaBa B CHCTEMI IpaBa B MIJIOMY 1 SIK OIHY 3 OCHOBHUX Ipo0iieM Teopii
mpaBa [14], 3Bepranu yBary Ha TyMadeHHs HOpM mipaBsa [15], aHamizyBanu siK OHE
3 OCHOBHHX MUTaHb Teopii mpasa [ 16], y moegHanHi 3 mpodnemamu mopadii [17] Tomo.

3a paasHCHKUX YaciB yBara mpUIisUIacs pi3HAM BHAaM HOpM Tipasa [18; 19], ix
cTpykTypi [20; 21, c. 45—46], 3acTocyBaHHIO HOpM MpaBa [22; 23, ¢. 95-99; 24; 25; 26;
27], TmymadeHHIO HOpM 1ipaBa [28] Ta iH. Y mparsx, 1o no0auniIu CBIT y HUHIIITHEOMY
CTOJITTi, HAHOLTBIIIA YBara MPUAUISETHCS JIOCITIKSHHIO TIPAaBOBOi HOPMH B TIO€AHAHHI
13 cy0’ekTHBHUM TpaBoM [ 13]; mpobiemam CriiBBiTHOIICHHS IPAaBOBOI HOPMH 1 HOpMa-
TUBHOTO TIpUTUCY [29]; aHamizy crieriainizoBaHUX HOPM TpaBa i HOpM-TiprHIUMIB [30;
31]; 3’siCyBaHHIO TEOPETUYHUX OCHOB (POPMYBAHHS 1 3aCTOCYBaHHS HOpPM Ipasa [32],
a TaKOX CTPYKTypi HOpM TipaBa [33] Ta 6araTboM IHIITUM aCTIEKTaM.

Haii0inbiu rpyHTOBHE CydyacHE BiTUM3HSHE HAayKOBe OaueHHs MUTaHb LIMBIIBHO-
MPaBoOBOT HOPMU MOKHA 3HalTH B poOoTi . M. Pomantoka [34]. [Tepm 3a Bce aBrop,
y3araJlbHUBLIH MiJXO1H HAyKOBUX MONIEPEAHUKIB, BBA)KA€E TOLIBHIM ITOYMHATH aHAJI3
LUUBIIBHO-TIPABOBOT HOPMH 13 PO3KPUTTS CTPYKTYPU CUCTEMH LUBLIBHOTO TpaBa K
€JIEMEHTY CHCTEMH TIpaBa Ta MICIIS B Hilf IMBITLHO-TIPABOBOI HOPMU, 3BEPTA€ yBary Ha
PI3HHLIIO TOHATH «IIPABOBA CUCTEMa» 1 «CHUCTEMa MPaBay, BUPI3HAE €IIEMEHTH IPaBOBOi
CHCTEMH 1 BHYTPIIIHIO CTPYKTYPY TpaBa, M0 XapaKTepu3ye CHUCTEMY paBa 1 cKiiajia-
€ThCS 00 €KTUBHO, 3yMUHSETHCS Ha JIBOX MIKpOeJIeMeHTax (IMiICHCTeMaX) OCTaHHbBOI:
myOIiYHOMY 1 MPUBAaTHOMY TIpaBi. Y po3pi3i po3MISHYTHX 3raJJaHUM aBTOPOM IHUTaHb
MoykHa HaBecTH Takok TyMKy H. C. Ky3HeN0Bo1, sika 3BepTae yBary Ha IpaBOBUI PEKUM
cdepu NpuBaTHOTO TIpaBa, SIKUH «sIBJIsiE OO0 IUTICHY CHCTEMY PETrYISTHBHOIO BILIU-
BY, 5IKa CTBOPIOE 3arajbHONO3BUIBHUI TUII PETryJIIOBAHHSA MalHOBUX Ta 0COOMCTUX
HEMafHOBUX BiJTHOCHH, 3aCHOBAHUX Ha IOPUINYHIN PIBHOCTI, BITBHOMY BOJICBHUSBIICH-
Hi, MAalfHOBIM caMOCTIHHOCTI TX y4acHHKIB, 3a0€31euye MOKIUBICTh CAMOBU3HAYCHHS
1 BIACHUX aKTUBHUX Cy0’€KTHBHUX TPaB i 000B’S3KIB y MeKaxX, BCTAHOBIICHUX JIOTO-
BOPOM 4H 3aKOHOM, 3 METOIO JOCATHEHHS IEBHUX NPUBATHUX LiIel Ta iHTepeciBy [35,
c. 34]. 3a3HaveHe MOMOMAarae 3p0o3yMiTH POJb ITUBUTEHO-TIPABOBOI HOPMHU B PETYITIO-
BaHHI caMée IMBUILHUX B1JHOCHH.

Baxxnmsa pois, Ha mymxy M. M. Ci6isoBa, y IbOMY MEXaHi3Mi BiZIBe/ICHa TOTOBOPaM
Ta OMHOCTOPOHHIM NpaBOYMHAM: «3aCHOBaHA HA 3acaaX caMOOpraHizanii MOXKIMBICTh
BUOOpY Ti€l YK 1HIIIOT KOHCTPYKIIIT IPABOYMHY J03BOJISIE yYaCHUKAM [IUBLIHLHUX BiTHOCHH
3a0e3reun Ty (hopMyBaHHS HAHOLTHIT OayKaHNX [Tl HUX MOJIEINIEeH 1X BIACHOT IpaBOMipHOT
MOBEIIHKY 1 BCTAHOBUTH HACHIZAKH HETIPAaBOMIpHUX Aii» [36, c. 53].

OO6roBOpeHHS MPOOIEM TOHSITTS, 3MICTY, CTPYKTYPH, 3aCTOCYBaHHS HOPMH ITpaBa
JajieKi Bijl 3aBepIIeHHs K y Teopii mpaBa, TaK i B IpaBi HUBIILHOMY. IX J0CITIIKEHHS
TpHBae 1 morpedye He JuIIe OUTBIIOT KITBKOCTI poOIT BITYM3HIHAX TEOPETUKIB MpaBa
L ]
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1 IUBUITICTIB, ajie i MOMIAy Ha HUX Yepe3 MPU3My iHTerpamii YKpaiHu B €BpOTIeHChKUAN
MPOCTIp, Yepe3 MOorMOIeHuH anati3 poOiT HayKOBILIB KpaiH €BpoNH Ta IHIINX KpaiH
CBITY.

2.2. l{uginbno-npasosa Hopma K ingopmayis i pe3yromam meopyocmi

[ToBepHEHHS 10 JEKCUYHOTO 3HAYEHHS CIIOBA HOPMa» JI03BOJISE aBTOPY IMPOBECTH
aHaJi3 HOPMH TpaBa TaKOXK 3 TOYKH 30py PO3YMiHHS 3MICTY HOPMH $IK 11 iH(opmariitHoi
CYTHOCTI, IHIITUMH CJIOBAMH — TOTO, 1[0 BHOCHUTH y HEl 3MICT, iH(popMaIliiiHe HalmoBHEH-
Hs1. JI0o TOro % 3MicT, SIK aBTOp [IE€PECBIJUMBCS paHillle, Ma€ BKIAJaTUCS B IOPUAUIHO
Oesnoranny ¢opmy i1 GOpPMYITIOBaHHS B HOPMAaTUBHOMY aKkTi — OpPMY HPHUIIUCY.
JI. V1. TleTpaskuibKuii 3a3HAUNB, 1[0 JHKEPETOM MisTTbHOCT] JIFOIMHE € He HOPMH IpaBa,
a ceHc, 3po3yminuii cy0’exty npasa [37, c. 6]. Sk corianbHy iH()OpPMAIIiFO JOCITIHKYBaB
HOpPMH TIpaBa Iie 3a pajasHebkux dacis 0. B. Kynpssues, 1o MoxHa pO3IiHIOBATH 5K
MPOTHOCTUYHUH 1 JANEKOTIATHAN MiXiJ aBTOpa, SIK Ie OAHE MiATBEPIKEHHS BUCO-
KOTO PiBHS PO3BUTKY TEOpii MpaBa, Teopii IMUBIILHOTO TpaBa B yCi YacH, BKIIOYAIOUN
1 pagsaHchKuit nepion [38].

Indopmarris, sIKy 3aKOHOTBOPEITb, a ITOTIM 1 3aKOHOJIABEI[b BUKOPUCTOBYE LIS TOTO,
100 chopMyYITIOBaTH HOPMY, TTOBHHHA BiIIOBIIaTH BUMOTaM 00’ EKTUBHOCTI, JIOCTOBIp-
HOCTI, IOBHOTH, aKTyaJbHOCTI, CBOEYACHOCTI TOIIO i Mae OyTH BUKIaJIeHa Y (hopmi,
JOCTYIHIN JyIsg CpuiHATTSI. TOMy BUILTUBAE HEOOXITHICTh OTPUMAHHSI JIS ITiJITOTOB-
KM HOpMHU sIK iH(opMmamiiftHoro 0o6’ekra sikicHoi iH(opMmarii. CI0BO «sIKicHa» aBTOp
BUKOPHCTOBYE B PO3YMiHHI ii JOCTOBIPHOCTI, 00’ €KTUBHOCTI, IOBHOTH, aKTyaJIbHOCTI
TOIO. A TIe MOXKJIMBO JIUIIIEe TIpH 30MpaHHi HeoOXiaHOi iH(hopMaIii — eKOHOMIYHOT,
CTaTHCTUYHOI, COITIaTbHOI, CTATUCTHYHOI CaMe 3a IIMMHU KPUTEPISIMH, OCKUTEKA «HESIKiC-
Ha» THQOpPMAIIisi MOXKE CIIOTBOPUTH BECh 3MICT HOPMHU IpaBa.

J1J1st CTBOpEHHSI HOBOI HOPMH 3aCTOCOBY€ETHCSI HE JIMIIIC BUILIE3a3HAYCHA IH(POPMAITisl,
aJie JIOKJIaJaf0ThCs TBOPYI 3yCHILISA 3aKOHOTBOPIIS 3 METOIO HaAaTH il crien(ivHOi (3BH-
YaifHO, B MEXKaX 3aKOHY) OPUTiHAJIbHOCTI, TBOPYOT'O €IEMEHTY — BUKOPUCTATH AJISI LILOTO
BJIACHY TBOpYY IHILIaTHUBY JIFOJIMHU, SIKa 1i CTBOPIOE, TOJaTH HOBU3HU B cCaMHX (OpMY-
JIFOBAHHSX, Y BAKOPUCTAHHI HAHOUTBIT BIPHOTO JICKCHIHOTO HATIOBHEHHS, y BUOOPI CITiB,
oOY/I0B1 pedeHb, y TBOPUOMY I1i100pi HAHOLIBII BAAIMX (POPMYJIFOBAHB 13 3aKOHOIABCTBA
THIIMX KpaiH, y HalOLIbIN a/IeKBaTHOMY IEPEeKIIaJii 1 MOSICHEHH] TEPMiHIB TOLIO.

Bapro 3a3HaunTy, 1o icHye yacTuHa iH(QOpMallii, IKa BAKOPUCTOBYETHCS B ILOMY
mpoLeci, He OXOPOHSIETHCS 3aKOHOM, — 1€ TBOPH, SIKi HE € 00’ €KTaMH aBTOPCHKOTO
IpaBa, — MOBIIOMJICHHS [P0 HOBUHU AHS a00 iHMI (aKTH, 10 MAIOTh XapakTep 3BH-
gaitHoi Ipec-iHdopMarlii, akTH OpraHiB AepKaBHOI BJIaJH Ta OPTaHiB MiCIIEBOTO CaMO-
BpsAyBaHHS (3aKOHH, YKa3H, IOCTAHOBH, PIIIEHHS TOIIO), a TAKOXK iX oiImiifHi mepe-
knaau ta iH. (cT. 434 1K Ykpainn).

Li inpopmaniiiHi 00’ €KTH HE OXOPOHSAIOTHCS aBTOPCHKUM MPAaBOM, & TOMY 1 HE
MAalOTh XapaKTEPUCTHUK TBOPIB. ICHYIOTH TaKOXK TBOPH UM iX YACTHUHH, SIKi JOITYCKAIOTh-
sl TSl BUKOPUCTaHHS 0e3 3ro[iu aBTopa 4u 0COOH, 0 Ma€ aBTOPCHKE MPaBo, aie i3
@
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000B’sI3KOBUM 3a3HAYCHHSIM IMEHI aBTOpa 1 JuKepena 3amo3ndeHHs (cT. 444 11K Ykpa-
{HHM), TaK caMo SIK 1e HeOOXiIHO MPU BUKOPUCTaHHI iH(OopMalii.

Sk BiTOMO, HOpMaTHBHHN aKT 3 MOMEHTY HOTO BTUICHHS y (hOpMY, SIKa MOXKE CTIPHIA-
MAaTuCsl OKPEMO BijJ HOTO TBOPIS 1 10 MOMEHTY Horo o(ilifHOrO MPUIMHATTS, BBaXKa-
€TbCsl 00’ €KTOM aBTOPCHKOTO MpaBa. OO’ €KT aBTOPCHKOTO MPpaBa Ma€ CBOI XapaKTepHi
03HAK{ — OPUTiHAJIBHICTh, HOBU3HY, CTBOPIOETHCS Yy POLIECT IHTEJIEKTYaJIbHOI TBOPUO1
JisUTBHOCTI JIFOAMHU Ta 1H. PO3p0OHMKM HOPMATHBHOTO aKTa 3aKPIILTIOIOTH CBOE MTPABO
aBTOPCTBA MUISTXOM BKa3iBKM CBOiX IMEH, OTHOYACHO I1¢ MOYKHA PO3ITIHIOBATH SK CIIe-
uudiuny hopmaiizaiiro npas Ha iHpoOpMalilo, sSiKa B LIJIOMY OTPUMYE CBOIO (OpMY —
(hopMy HOpMATHBHUX MTPUITUCIB.

[Momanbiiie 00roBopeHHs, TBOpYA MepepoOKa i JOTIOBHEHHS TOIIO KOXKHOT HOPMH 13
HOPMAaTHBHOTO aKTa MOKJIMBI, TIO-TIEpILE, Yepe3 Te, IO HIeThCs MepeBasKHO PO BiJl-
KpuTy iHpOopMaliro (ado iHdopmariro, 10 K0T JOMYLIEHE KO0 0Ci0, IKi MaroTh IPaBoO
3HAWOMHTHCS 1 IPAIIOBATH 3 HEIO, HAITPHUKIIA]], TAEMHOIO iH(OpMaIIi€r0), ae i3 3acTe-
PEXCHHSM MO0 TPaB aBTOPIB, aBTOPCHKI MpaBa SKUX 0OMEKYIOTh MOMJIMBOCTI BHO-
CHUTH 3MiHH Y TBIip 0e3 iX JI03BOIIY SIK aBTOPIB, BUKJIIOYATH 200 JOMOBHIOBATH HOpMa-
TUBHHH aKT THMH UM IHIIMMH TpUnucamu 6e3 ix ydacti. [Ipu nupomy ciij mam’sitaT,
10 aBTOPCHKE MPABO OXOPOHsIE€ OyAb-sKy (hopMy BUpa)KeHHs TBOPY, ajie He MOLIUPIO-
€ThCS HA 11€1, MpoIecH, METOIU JTisTTbHOCTI 200 MaTeMaTUYHI KOHIENIIIT SIK Taki (4ac-
tuHM 2 13 ct. 433 UK Ykpainn).

Y MoMeHT o(iriifHOTO TPUIHATTS HOPMAaTHBHOTO aKTa K 3aKOHY, IiI3aKOHHOTO
aKTa I1i JIOKYMEHTH BKe He € 00’ €KTaMH aBTOPCHKOTO ITPpaBa i HA0yBatOTh CHIIN O iIIili-
HOTO YMHHOTO 3aKOHY, Ii/I3aKOHHOTO HOPMAaTHBHOTO aKTa, SKUW (aKTUYHO CTa€ BiJl-
KPHUTOIO iHPOpMAIIi€lo (SKIIO BOHA 3T1AHO 13 3aKOHOM HE HAJICKHUTH JIO TOTO YH 1HIIOTO
0COOIMBOrO PEKUMY) 1 MO’KE BUKOPHCTOBYBATHCS BUIBHO.

SIKIIO TiMOTETUYHO YSBWUTH, 110 HOPMATUBHHUM aKT 3aJIMIIUBCS 00’ €KTOM aBTOp-
CBKOTO TIPaBa, TO HOTO BUKOPUCTAHHS OYII0 O MOXKITUBUM JIMIIIE 13 I03BOJTY aBTOPIB, IO
HE TUTBKH He 3pYyYHO, aJie 1 HEBIPHO 3 TOUKH 30py 3HAYCHHS HOPMH TIPaBa i HOPMaTHB-
HO-TIPAaBOBHX aKTiB Yy JIepaBi 1 CyCHibCTBI, iX (yHKIIH, 3aBnanb 1 mited. OdinilHi
JOKYMEHTH [TOBUHHI MaTH Ti % XapaKTEPUCTHKH, SIKi 3a3BHYall BUMAraroTh BiJl «SKiCHOD»
iHpopmarii, — OyTH JOCTOBIpHUMH, 00’ €KTUBHUMH, aKTyaJbHHMH, CBOEYACHUMH 1y
(dhopmi, mpuitHATHINA U1t cipuHATTS. [1]070 KOXKHOT 13 X XapaKTepPUCTHUK BiTHOCHO
HOPMH TIpaBa iCHYIOTh CBOi OOTPYHTYBAaHHS, TAaK CaMO SIK 1 IIIOIO JIOTIKH ii BUKJIAIECHHS
y (popMi HOPMATHBHOTO TIPHITHCY, IIPO MO0 MU 3a3HAYUMO Y CBOIX HACTYITHUX ITyOJTiKa-
LisIX.

BUCHOBKH

AHaJi3 MUBITFHO-TIPABOBOI HOPMH SIK 3aTrajIbHOO0O0B ’ SI3KOBOTO TIPABHJIA MIOBEIIHKH, K
iHpOpMalii i pe3yabTary TBOPUOCTI T03BOJISIE 3pOOUTH Psii BUCHOBKIB. L{nBinbpHO-Mpa-
BOBa HOpPMa PO3MIISIAETHCS B TEOPIT MepeyciM sIK 3araibHO000B’ I3K0BE, (HOPMaIbHO
BU3HAYEHE MPABUIIO MOBEAIHKU. BogHOUAC MBITEHO-TIPaBOBa HOPMa Ma€ CBOIO CIIe-
L ]
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rQiKy, sKa TMOSCHIOETHCS 0COOTMBOCTSIMHE TIPEIMETa, METOAY, (hOpMaMH, TPUHITUIIAMHA
[IMBUTBHOTO TIpaBa Ta IHITUMH YHHHAKAMH.

AHai3 3araJbHOTEOPETUYHHX MOJIOKEHB PO MUBITHLHO-TIPABOBY HOPMY, & TAKOXK
03HaK 1 ocoOnmmBOCTel iHPOPMAIITHIX 00’ €KTIB MpaBa i 00’ €KTIB iHTEIEKTYaIbHOI,
TBOPYOI JiSUTBHOCTI JTO3BOJISIE CTBEPKYBATH, 10 OCOOIMBOCTI MPUTaMaHHI IIABIIHHO-
IIPaBOBI HOPMIi HE JIAIIIE SIK 3aTajJbHOOOOB’ I3KOBOMY, (hOpPMaTTbHO BU3HAYEHOMY TIPaBH-
JIy TIOBEJIHKH, aje i AK crierpdigHoMy iHpOopMaIiitHoMy 00’ €KTy i 00’€KTy TBOPUYOCTI.

Hopwma mpaBa BuHMKae y mporieci i cTBOpeHHS, Mig0opy, nepepoOKH, y3araabHeH-
HS 1 BUKOpUCTaHHS HeoOXimHO iHpopMarlii, TOOTO TBOPYOi MisITEHOCTI (hi3HIHUX 0Ci0 —
i1 aBTOPIB, sIKa BKITFOYAE MOITYK 1 mMi01p HAMO1IbIT JOCKOHAOI 00’ €KTHBHOI (hopMH i
BTIJICHHS, Y pe3yJIbTaTi 4Oro CIIPUIMAaEThCS He3aJIe)KHO BiJI 11 TBOPIIIB i cTae 00’ €KTOM
ABTOPCHKOTO ITpaBa.

3MicT mpaBOBOi HOPMHU Ma€ BiAMOBIAATH BCIM O3HAKaM SIKicHOI iHGopmarii: OyTn
JIOCTOBIPHOIO, TOBHOIO, aKTyaJIbHOFO TOIIO. [licst odiriitHOro MPUHHSTTS 3aKOHOAAB-
YOr0o aKTa HOpMa TpaBa MEePETBOPIOETHCS 3 00’ €KTa aBTOPCHKOTO MpaBa Ha BiAKPUTY
(200 3 MIEBHUM PEKUMOM JIOCTYITY) iH(OPMAILIO 1 TTOMIHUPIOETHCS, BAKOPUCTOBYETHCS
SIK TH(GOPMAaIHHIN 00’ €KT — 0e3 0OMeXeHb ab0 3 OOMEKECHHIMH, SKi BIIITOBIIAIOTH
HOro peKuMy IOCTYILY.

[Iponec momyxky HeoOxigHOI iHpOpMaIllii, CTBOpeHHS 1 odimiitHOrO MPUHHATTS
HOPMH $IK 3aKOHOJIABYOTO TPUIIHCY, SKIIO BiH MPOBEISHHIA TBOPYO 1 SIKICHO, MOXE Ta-
panTyBat (hOpMyBaHHS IIUBLIEHO-TIPABOBOI HOPMH SIK JIIHCHO 3aralbHO000B’ I3KOBOTO
(hopMaTbHO BU3HAYEHOTO TIPaBUJIa IOBEIIHKH, K€ BTUTIOETHCS B 3aKOHOJABUOMY TTPH-
ITMCi Ta BiIMTOBiTa€ BCiM BUMOTaM IIMBLIBHOTO TIpaBa, CIIYTY€E Ha KOPHCTB 1 B iHTEpecax
yCiX y9acHHKIB ITUBIIHHHUX ITPABOBITHOCHH.
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Aumnaroniit Borogumuposuu Kocrpy6a

Kageapa yusiaorozo npasa

Tpuxapnamcoxuii Hayionaavruil yHisepcumem imeni Bacuas Cmepanuxa
Isaro-Mparxiscok, Yepaina

Muxaiiro Muxaiirosnu Xomenko

Kageapa yusiaorozo npasa
Kuiscokuii nayionaavruii ynisepcumem imeni Tapaca Illesuerka
Kuis, Yxpaina

TEHJAEHLII PO3BUTKY
[TPUBATHOTO ITPABA dPAHUIT

AHoTanisg. Cmamms npucesuena 00CIIONCeHHIO CYMHOCT ma 3micmy mpancgopmayiil y cge-
pi npusamnozo npasa Ppanyysvkoi Pecnyoniku 6 KoHmeKkcmi €8poinmezpayiinux npoyecis
CbO200EHHs, A MAKOXNC PO3POOYI HAYKOBUX BUCHOBKIG. 3a pe3yibmamamu npo8edeHo20 00Ci-
0oicerHs 0)110 HABEOEHO 3a2AIbHY XAPAKMepUCmuUK)y npasosoi cucmemu @panyyszvkoi Pecnyoni-
KU, BUOKPEMIEHO 1T 0cOONUBOCMI;, POKPUMO U Y3A2AbHEHO ICIOPUKO-NPABO8I 3acaou 2eHes3u
peopmysanns npueamnozo npasa Ppanyysvkoi Pecnybniku 6 konmexcmi egpoinmezpayii;
8UA6IEHO 0COOUBOCMI PehOPMAYIUHO20 BNIUSY EBPOIHMESPAYIUHUX NPOYECT8 HA DOCAIOHCYBA-
Hi mpancgopmayii'’y cpepi npusamnozo npasa; 3anponoHO8aHo Yomupu nepioou peghopmyean-
HA npueamnozo npasa Ppanyysvroi Pecnyoniku, 30kpema: nepuiuii — «Konb0epiecoKuily; opy-
2Ull — KHANOJLEOHIBCLKULLY, MPemill — «IHme2payiiHuLLy,; 1emeepmutl — « Cy4acHuily, 00TpyHmo-
6aHO HEOOXIOHICMb ma HazaibHicmb po3podru U npuinamms Konyenyii pegpopmysanis
npusammuoeo npasa Ppanyysvroi Pecnyonixu. [Iposedena poboma naoana 3mocy cqopmyniosa-
My meopemuyHi GUCHOBKU MA OKPECAUMU NEPCREeKMUGU NOOANbULO20 PO3GUMKY NPUBAINHOZO
npasa @panyysvkoi Pecnybniku 6 konmexcmi espoinmezpayii 3 ypaxy8anHam HeoOXionocmi
30epedceHts 0epiHcagHol I0eHMUYHOCME A C8iMo8oi 3HAUYUOCT.

Karouosi ciioa: Koneke Hanoneona, nmpaBosa cucrema, €sporeiicbkuii Coros, peopmariitnuii
BILIMB, KOAH(DiKaIis.
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TEHAEHUHWH PA3BUTHUA
YACTHOTIO ITPABA ®PAHLINUU

AnHoTanusi. Cmamos noC8suena uccied08anuio CYWHOCMU U COOePHCAHUSL MPAHCHOpMayuil
6 chepe uacmnozo npasa ®panyysckoii Pecnyoiuxku ¢ konmexcme e8pOUHmMezpayuoHHbIX
npoOYEcco8 HACMOSAUWE20 8PEMEHU, A MAKICe PA3PAdoOmKe HayuHbIX 6b160006. 1o pezynbmamam
L ]

156



Bicuuk Hauionaabuoi akagemii npaBogux nayk Ykpainn Tom 25, Ne 2, 2018

NPOBEOECHHO20 UCCTLE008AHUSL NPUBLOEHA 00U As XAPAKMEPUCTIUKA RPABO8oll cucmembl Ppan-
yy3ckoti Pecnybnuku, gvloenienvl ee 0CODeHHOCMU, paCKpblmbl U 0000ujeHbl UCIOPUKO-NPABO-
6ble OCHOBbL 2eHe3uca peghopmuposanusi yacmmuozo npasa Ppanyyszckoil Pecnyoiuxu 6 Kom-
meKcme e8pouHmezpayuUl; GblsAGIEHbl 0COOCHHOCIU PePOPMAYUOHHO20 BAUSAHUSL eBPOUHIME-
2PAYUOHHBIX NPOUECCO8 HA UCCledyemble mpanchopmayuu 6 cghepe 4acmuo2o npasa,
npeonodiceno vemoipe nepuooa pehopmuposanust yacmnozo npaeéa Ppanyysckou Pecnybnuxu,
6 HACMHOCMU: NEPBblll — «KONbOEPOBCKUILY; 6MOPOL — «HANOIEOHOBCKUILY, MPEemUll — «UH-
MezpayuonHbILY, Yemeepmolil — «COBPEMEHHbIILY, 0OOCHOB8ANA HEOOX0OUMOCTb U AKMYAlb-
Hocmb pazpabomku u npunsmust Konyenyuu pepopmuposanust uacmnozo npasa @panyy3cko
Pecnybnuxu. [annaa paboma cnocobcmayem (popmuposanuio meopemuyeckux 66180008
u nepcnexmugam OaibHeue2o pazgumus yacmmuozo npasa Opanyyscroi Pecnybnuku 6 kon-
meKcme espouUnmezpayul ¢ y4emom HeooXo0uMoCcmu COXpaHeHus 2oCcyoapCcmeenHol uoen-
MUYHOCIU U MUPOBOTL 3HAYUMOCTIU.

Kuouessble ciioBa: Konexe Hamoneona, npaBoBast cucrema, EBponeiickuii Coro3, peopmaniu-
OHHBII BIMSHHE, KOAU(UKALHUS.
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DEVELOPMENT TRENDS
OF THE PRIVATE LAW OF FRANCE

Abstract. The article is devoted to the establishment of the essence and content of the transfor-
mations in the field of private law of the French Republic in the context of today s European
integration processes as well as the development of scientific conclusions. According to the
results of the study, a general description of the legal system of the French Republic was pre-
sented, its features were singled out; the historical and legal foundations of the genesis of re-
forming the private law of the French Republic in the context of European integration are re-
vealed and summarized; the peculiarities of the reformist influence of European integration
processes on the investigated transformations in the field of private law are revealed; four pe-
riods of private law reform in the French Republic were proposed, in particular: the first — Col-
berts; the second — "Napoleon 5", the third — "Integration"; the fourth — "Contemporary"; The
necessity of the development and adoption of the Concept of private law reform in the French
Republic was substantiated. The work provided the opportunity to formulate theoretical conclu-
sions and outline the prospects for the further development of the private law of the French
Republic in the context of European integration, taking into account the need to preserve na-
tional identity and world significance.

Keywords: Napoleonic Code, legal system, European Union, reformation influence, codi-
fication.
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INTRODUCTION

The recent years have been characterized by the multilateral development of interna-
tional cooperation and interaction at different levels: between states, commercial struc-
tures, public organizations, academic communities. The multifaceted cooperation
covers not only the sphere of state, business and private relations, thus creating the need
for their updated legal regulation. The above summary sets the objective preconditions
for raising the focus on private law. The European Union is a unique entity that can be
considered as the foundation for solving globalization challenges of our time, as
within the framework of the united Europe there is an opportunity for the participating
states to solve key problems of socio-economic, political, cultural, ecological develop-
ment and issues of internal and external security. In the EU law various legal cultures,
traditions and norms, transformed fragmentarily by the national peculiarities of each
participating state-member, have been united, leading in its consequence to the forma-
tion of a powerful and effective regulator of social relations in the union. Consequent-
ly, the convergence of the legal systems of the Community members is an indispensable
qualitative feature of its development and integrates the innovations in the national
legal systems.

The Community enlargement process has raised before the whole association in
principle and, France in particular a number of serious challenges that led to a rapid
adjustment of the development vectors of private law in the country. The French legal
system itself relates to the matrix law and order of the modern legal world. The devel-
opment models, selected by French lawyers to generate national law, have become the
conceptual and normative basis for the development of legal systems all over the world.
Famous French comparativist R. Leger even relates it to the so-called "Great legal systems
of the present”. It should be noted that just the only civilization heritage of this country,
which has been formed for centuries, led to enormous legal transformations around the
world, providing impetus to the rapid development of jurisprudence as such [1].

Thus, the French Republic has a long legal history, and at present the regulatory
and legal acts of the Napoleonic era remain its foundation. It is generally acknowledged
that, despite the introduction of numerous changes and additions, the foregoing sourc-
es of law are considered as outdated, so in today’s world, France is characterized by
a significant legal monolith of archaic codification. The issue of the attractiveness of
French law and its influence have become a significant impact in France after the bi-
centennial of the Civil Code [2]. The nature and format of civil and commercial (busi-
ness) relations objectively has a certain specificity of their legal regulation, which de-
termine the use of separate legal means in this process. The abovementioned not so
much separates the commercial (entrepreneurial) right from the civilian one, as it
specifies it within the civilist system. Today, the French Republic comprehensively and
conceptually approaches the development and improvement of national legislation,
which is why many countries are recognized as an example of up-dating the implemen-
tation of reform measures and unification of their results [3].

®
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In particular, over the past 20 years, significant changes have been made to na-
tional legislation directly related to the influence of the European Union, since, in ac-
cordance with article 55 of the Constitution of 1958, international law prevails over
domestic law [4]. Legislative transformations take place through coverage of recent
European and international trends, without complex blind copying or subordination to
European norms. Thus, in the context of the limited resources and capabilities of France,
the European integration impetus is considered as an instrument for implementing its
foreign policy strategy. The composition of Europe as an international authority (Europe-
puissance) should increase the influence and significance of France in the world, which,
in its turn, implies the need to ensure the leading role of the country in the EU, its activ-
ity and initiative [5].

At the same time, in view of the above-mentioned conditions, for the present stage
of the development, the private law science is characterized by a rising interest to the
study of its practical and mostly rather specific issues. At the same time, due attention
is not always paid to the consideration of the leading theoretical aspects of the private
law of the French Republic in the context of European integration. Issues of future
transformations of both the entire legal system and the sphere of private law of France
under the conditions of a globalized world, the preservation of the state identity and
world significance are of vital importance. Reformational legal relations in the field of
private law of the French Republic are marked by their variability, innovative compo-
nent and in many respects improve the previous rules developed and applied in cases
over the past two centuries. It is advisable to carry out an analysis of the main innova-
tions in order to develop a system of factors that contributed to reformational changes,
in conjunction with a comparative analysis of old norms with novelties.

Taking into account the foregoing, the purpose of the article is to determine the
essence and content of the transformations in the field of private law of the French
Republic in the context of today’s European integration processes. In accordance with
the stated goal, the following main tasks of the article have been outlined: 1) to present
a general description of the legal system of the French Republic, to distinguish its fea-
tures; 2) to reveal and generalize the historical and legal principles of the private law
reformation of the French Republic in the context of European integration; 3) to iden-
tify the peculiarities of the reformational influence of the European integration pro-
cesses on the investigated transformations in the field of private law; 4) to formulate
theoretical conclusions and outline the prospects for the further development of the
private law of France, based on the results of the analysis. The private law of France,
as a branch of legal science, has a long history of appearance and development; its
theoretical foundations were disclosed in the works of P. Asner, K. Bickerton, F. Bozo,
P. Bonifas, T. Homar, J. Hubert-Rodier, J.-P. Darny, A. Dumoulin, E. O. Obichkina,
V. Pertuso, J. Rubinsky, S. Serfati, P. Timofeyev, J. Fardo and others.

Considerable attention is paid to the reform of compulsory law in professional
French literature. In particular, it is a question of the study of F. Ansel, M. Latin [6],
@
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B. Fowarck-Cosson and J. Gest [7], F. Terre [8], F. Stoffel-Munk [9], G. Shantepi [10]
and others. Political scientists also indirectly involved in their work the questions of
private law. Thus, the study of the European dimension of the foreign policy of the
French Republic predetermines scientific interest to the problems of transformations
and the sphere of private law, in particular, the works of scientists are devoted to the
analysis of various aspects of the state’s activities in international relations in the post-
bipolar age and are based on the theories of multidimensionality and dynamism of
political processes, analysis of the main characteristics of reforms at the national and
European levels, in view of the regional integration program declared by France.

1. MATERIALS AND METHODS

The methodological basis of the article is the following methods: dialectical, system
and structural analysis, functional, sociological, formal-dogmatic, historic and legal,
synergetic, method of legal modeling, comparative-historical, and others.

A special place has been given to dialectical and synergetic methods of cognition.
The first is manifested in the fact that its provisions and requirements make it possible
to trace the development of the French system of private law, to consider it not as
static, but as constantly evolving phenomenon. In addition, this method allows deter-
mining the state, trends and prospects for the development of scientific research in the
given field. The use of the synergetic method allows to simulate a map of the transfor-
mational possibilities of the field of private law and its elements. In the light of the ideas
of synergetics, the internal logic of the development of the investigated branch and its
core are traced. In this case, its reformation will become not a process of imposing an
external and artificial for it legal method, but, on the contrary, it will manifest itself as
a logical legal process.

Through the historical and legal method, the formation and development of legal
foundations for the reformation of the private law of the French Republic have been
studied. The comparative historical method by comparative opposition of archaic articles
and novelties allowed to distinguish the most significant changes in the system of private
law in the context of European integration. In addition, this method has allowed substan-
tiating the proposed authoritarian periodization of the reform of private law in France.
The formal-dogmatic method was used to identify relationships and contradictions in the
developmental periods that were proposed by scientists in the field of the theory of private
law. It should also be noted the legal modeling method as well, which gave an opportu-
nity to predict the potential prospects for the further development of private law of France
in the light of European integration processes and to propose to the development and
adoption of the Concept for reforming private law of the French Republic.

2. RESULTS

The final rooting of the continental-European style of legal thinking on the French
social basis occurred at the end of the eighteenth century, substantiating the doctrine of
the unity of the French legal system. This fateful turn in its history, the country is defi-
L ]
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nitely obliged to political events of 1789. Since then, only the law has had the right to
restrict the freedom of the individual, it also guaranteed the equality of citizens in the
realization of their personal and property rights.

In its structural composition, the genetic roots of the French legal system extend
back to the Roman tradition of the division of the law to private and public, vertical
architectonics has an explicit cross-sectional nature of construction, and directly the
sectoral approach to law has certain specific features [11].

The legal system of the French Republic is distinguished by the duality of private
law, which lies in the separation of legal norms in the regulation of commercial (trade)
activities from the norms of civil law. Such a phenomenon should be considered as
a form of internal distribution that does not violate sector integrity and allows taking
into account the peculiarities of legal regulation of commercial relations. Consequent-
ly, the relevant commercial relations do not contradict the civil ones and emphasize
a certain level of their systemic differentiation within a single civilized approach. The
country under investigation is globally known for its distinct, codified regulatory and
legal framework in the above area. Thus, R. Kabriak notes that in France the doctrine
of codification is historically one of the sections of civil law science, and it were
mainly civilians who formed it [12]. O. V. Kazakova, in turn, emphasizes that the
methodology of codification of the French type cannot be blindly copied by other states,
given that it is adapted specifically for its own legal system [13]. Taking into consider-
ation the international significance of the regulatory and legal framework for the exis-
tence of the field of private law of the French Republic, it is expedient to propose own
periodization of its reformation.

The analysis of national regulatory and legal acts of France shows that the periodiza-
tion of private law of France can be started with the emergence of trade law, in par-
ticular, in 1563 in the era of Charles XX when "Ordinance on trade" was adopted (which
was issued at the request of the merchants, for the purpose of introducing to the trade
the principle of decency to reduce disputes between traders). In 1673, the Commercial
Code (Ordinance on Land Trade) was adopted; in 1681 — the Marine Code ("Ordinance
on Maritime Trade"), which became known as "Colbert’s Ordinance". Taking into ac-
count the above, it can be stated that the trade legislation was the first and foremost to
be codified. The first period should be defined as "Colbert’s period".

The beginning of the second period, the "Napoleonic period", is definitely related
to the codification held at the time of the reign of Napoleon Bonaparte. "Code civil des
francaise" was adopted on March 21, 1804, and constituted a set of unified laws that
operate throughout the country and have a special structure and logic of representation
(by institutions), which contain precise legal definitions or conditional legal terminol-
ogy (civil death, etc.). It can be stated that the civil law of France was codified only 130
years after the commercial law [14].

The code replaced about 360 local sets of coutumes (legal norms) and became ac-
cessible to all citizens by the unity of clear and understandable laws. In particular, the
@
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Civil Code consolidated the gains of the French Revolution, laid the foundation for the
codification of law in Europe and became the foundation of the Roman civil law tradi-
tion. During his development, special attention was paid to the clarity and consistency
of the wording. This regulatory and legal act contains the fundamental provisions on
the right of private property, compensation for damages, contractual law, and others.
Its structure involves an introductory title, the first book "On Individuals", the second
book "On Property", the third book "On Different Methods to Acquire the Ownership" —
altogether 36 titles and 2281 articles. It should be noted that a significant number of ar-
ticles of the Code has never changed for 200 years. This codified regulatory and legal act
has played a huge role in strengthening bourgeois relations in France and become in fact,
the ideological "core" of the revolution, and subsequently was recognized as the patron
of the Belgian, Bulgarian, Spanish, Italian, Polish and Swiss Civil Codes. Civil law has
played its role in the fundamental field of law, and as a result of expanding the subject
of its regulation, in most social relations in the field of private law.

The same period includes the Commercial Code of France, adopted on September
15, 1807, which contained 648 articles and united all the current at that time, regulations
governing the relations of trade. Within the framework of the law reform of France
a separate legislative act "On Companies", was adopted on July 24, 1867.

It can be considered as a characteristic that the issues of entrepreneurial activity,
which needed to be dealt with, received their legislative regulation, not by improving
the existing codified act, but through the adoption of autonomous legislative acts on
specific issues. Thus, the legal regime of business was determined by the laws of 1909
(the Law "On the sale and pledge of goodwill" of March 17, 1909) and of 1935 (the
Law "On the sale price of business" of June 29, 1935) without codification. The same
applies, for example, to the commercial lease, which was the subject of specific rules
since 1953 (Decree of September 30, 1953, No. 53-960, which regulates the relationship
between lessors and lessees in the renovation of the lease of a building or premises for
commercial, industrial or artisan use) [15].

It would be appropriate to link the launch of the third integration period of reforming
of private law in France to a major event for the whole of Europe, when, along with Bel-
gium, Italy, Luxembourg and the Netherlands, France became the pioneer of the Euro-
pean integration movement by signing the Treaty of Establishing the European Coal and
Steel Association in Paris on April 18, 1951, and later the Treaty on the European Union.
It is these regulatory acts that have led to a gradual, powerful reform movement in the
field of private law and have become the so-called "road map" of reforms.

The constitutional basis for the expanding of European law in the French legal space
was set much later by Article 88-1 of the Constitution, enacted by the Constitutional
Law No. 92-554 of June 25, 1992, which provides that "the Republic shall participate
in the European Communities and in the European Union, formed by the states which
entered them freely for the joint exercise of the defined competence on the basis of the
international treaties that these states had developed. The Republic may participate in
L ]
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the European Union subject to the conditions laid down in the Lisbon Treaty signed on
December 13, 2007, replacing the Treaty on European Union and the Treaty establish-
ing the European Community" [16].

In a context of increasing globalization, the French legal system is undergoing in-
creasing transformations. These include, in particular, the increase of the level of its
convergence and internationality, the transformation within the regulatory (regimes of
supplementing and replacing regulatory and legal norms), interpretative (expanding the
basis of reasoning when making judgments) and the law-enforcement components of
the legal system.

Thus, with the creation of the European Union, the investigated legal system has
acted as a matrix beginning for various borrowing options in the law. The greatest influ-
ence of French law was designed on the territory of the colonial rule of France. The
dispersion of French law has manifested itself in the specified regions in two main di-
rections: 1) regulatory (the influence of the French right on formation of colonial ter-
ritories); 2) value (the complexity of the overall range of social and ethical grounds in
the legal existence of the African and Malagasy regions).

However, subsequently the private law of the French Republic, designated by the
unique archaism, was forced to undergo reformational changes. The root cause of the
reforms became the realization that the impact of the Civil Code abroad had diminished.
Initially, this document served as a source of inspiration and, as already noted, even
a pattern in many countries of Europe, Africa, Asia, Central and South America and
some parts of North America [17]. France has become one of the few legal systems that
have had such a dominant influence on other legal systems, therefore, the country is
generally considered to be the "dominant jurisdiction" of the whole legal family which
expanded from Chile to Vietnam. Its phenomenal international flow has brought pride
among French lawyers, for whom the Code has become "a symbol of national identity"
[18]. Reducing the influence of the Code of Napoleon has become essential at the turn
of the 21st century. In particular, countries such as the Netherlands, Canada (Quebec)
and Germany, which had once used it, departed from probing it after reforming their
own civilian legal regulations.

Another factor that has led to transformations in private law field was the harmo-
nization of European Union treaties that went beyond consumer protection. The Euro-
pean Parliament has called to work on the European civil or contractual code [19] and,
according to the report of 2001 the European Commission has begun debates on the
future of European contractual law [20]. These projects caused concern and even hos-
tility in France, partly because they were developed with a relatively small contribution
from French lawyers, and threatened to create an influential rival to the Civil Code.
However, as of today, no European civil or contractual code has been adopted.

The above factors made the French legislators aware of the fact that the Civil
Code would not have a sufficiently powerful further influence on the European level,
taking into consideration such a significant gap between its articles and the actual
@
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state of law. Therefore, prolongation of its existence as a legal model, ready for bor-
rowing by other countries, requires a quality and effective modernization of this
regulatory and legal act.

Thus, the Napoleonic design of codification, which perceives it as a process, is as-
sociated with the processing of different various sources of law and the creation of
a single major act in its place, has been replaced by the principle of so-called "admin-
istrative codification", which is not associated with the introduction of amendments
directly to the regulatory acts, and does not require interference of the parliament. One
more important feature of the represented codification concept is that the code itself
consists of two parts — legislative and regulatory. It’s exactly the reason why the new
codes of the French Republic (Code of Civil Procedure of 1976, Criminal Code of 1994,
Commercial Code of 2000, etc.) tested the abovementioned structural construction.

The Law of July 24, 1966 No. 66-537 "On Commercial Companies" has abolished
Title III of the Commercial Code "On Societies" without its updating in the text of
a regulatory and legal act. The same applies to Book III, "On insolvency and bank-
ruptcy", which, as a result of the 1967 reform, was abolished and, without replacing its
provisions, and included in the Law "On Bankruptcy in Autonomous Legislation”
(dated July 13, 1967).

It is appropriate to begin the last, fourth period of the present time with the charac-
terization of the most significant changes and additions which, in particular, concerned
inheritance (2001-2006), divorce (2004), the origin of children (2005, 2009), securities
(2006) , burns (2007), limitation periods (2008), marriage (2013), and others. At the
intersection of the periods, in 1999, the Law "On the Civil Solidarity Treaty" was ad-
opted, and in 2013 the law consolidated the right to marry for all types of couples. It
should be noted that family law and the right to persons were the areas of limited in-
terference by the legislator, without a doubt, taking into consideration the imperative
nature of the legislative norms.

At the intersection of periods in 1999 the new law "On the Civil Contract of Soli-
darity" and in 2013 the law secured the right to enter into marriage for all kinds of
couples were adopted. It should be noted that family law and the right of individuals
were areas of limited interference by the legislator, without a doubt, taking into con-
sideration the imperative nature of the legislative norms.

The beginning of this period was also marked by the adoption of the new Com-
mercial Code of the French Republic. The created legal tradition of a separate legal
regulation of relations of a commercial nature, which was due to the nature of the social
and economic formation of that time, has retained its features at the present stage of the
development of the private law of France as well. Since the era of the Napoleonic
codifications, commercial law has been recognized without distinction as an independent
and original branch of law. Today, the Commercial Code of 2000 (Code de commerce)
[21] is in effect in the state. Structurally, it consists of: a legislative part approved by
the Ordinance of the Government of France on September 18, 2000, no. 2000-918 [22];
L ]
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the regulatory part, which specifies, develops and amends the legislative part as a form
of ensuring its proper application (introduced by the Decree of the Government no.
2007-431 dated March 25, 2007, [23]), a part summarizing the legal provisions sus-
pended. Taken together, the legal act includes nine books and unites 1976 articles
distributed by title and chapters in accordance with the subject of legal regulation of
a particular type of public relations, regulated by the Commercial Code of France. It
can be stated that the current Commercial Code of France has a bicorporal and more
divisional structure of regulative material than the Civil Code.

This regulatory and legal act contains provisions defining the types of anticom-
petitive actions, the nature of the operations leading to concentration, the actions that
restrict competition, other prohibited acts, and measures to ensure transparency of ac-
tivities. Thus, in accordance with Article L 420-1 of the Commercial Code of France,
anticompetitive actions are concerted actions of the direct or indirect participation of
companies that are part of the group and which are intended to restrict production, goods
markets, technical and technological development, investment or control over them;
the distribution of markets or sources of supply according to the territorial principle,
the range of goods, the volume of their sale or purchase, by the range of sellers, buyers
or consumers or by other features, etc. [21]. Particular attention should be paid to the
structural content of this regulatory and legal act. Thus, the first book of the Commer-
cial Code of France "On Commerce as a whole" covers 146 articles, which are united
in 6 chapters and presented in 4 titles. It reveals the main provisions of commercial
activity, determines the legal status of the merchants, their rights and obligations.

The second book "On Commercial Companies" is devoted to commercial legal
entities. The book gives a general description to commercial legal entities; the relevant
organizational and legal forms are considered, that include full partnership, simple
commandite partnerships, limited liability companies, joint-stock companies (joint-
stock company, joint-stock commandite partnerships and a simplified joint-stock
company) [21].

The third book of the Commercial Code of France contains provisions on exclusive
sales terms. In particular, they received legal regulation of non-typical types of alien-
ation, such as liquidation sale, warechousing sale or goods sale in branded stores.

The entrepreneurial nature of the relations governed by the Commercial Code of
France provides the codification of antitrust laws and economic concentration laws,
the issues the fourth book of the Code is devoted to. The relevant section includes
a regulation of anti-competitive actions, conditions for economic concentration,
consolidates the provisions of the antimonopoly council, its legal status and procedure
for consideration of relevant cases and appeals against decisions of the antimonopo-
ly council [21].

The fifth book of the Commercial Code of France consists of two titles, devoted to
the legal regulation of the circulation of commercial securities and the types of com-
mercial obligations.
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The sixth book of the Commercial Code of France contains the norms of legal
regulation of the restoration of solvency of the company and the competitive process.
Today, the sixth book includes 9 titles, the last changes of which were introduced at the
end of 2017, indicating a rather dynamic development of legal regulation of the recov-
ery of solvency ratios in this part of the codified act.

In 2006, the seventh book devoted to the organization of the activity of chambers
of commerce and business and the activities of commercial courts was included in the
Commercial Code. The procedure for the organization of activity of the chambers of
commerce and industry has been substantially improved, the competency of commercial
courts, the procedure of their formation, election of governing bodies was established;
the jurisdiction of commercial cases was determined, and the administrative principles
of the judicial authorities were established.

The eighth book contains provisions for regulated professions that are mentioned
in the Code in the process of regulating commercial activity.

Thus, in this section of the Commercial Code of France, the tasks and qualification
requirements for court executives, court officials and experts of economic diagnostics
of enterprises in the process of restoring the solvency of an enterprise or declaring it
bankrupt are set.

Finally, the ninth book contains special warnings concerning the five territories of
France: 1) San Pierre and Miquelon; 2) Mayotte; 3) New Caledonia; 4) French Poly-
nesia and 5) Wallis and Futuna Islands.

The contractual law of France is being updated far beyond the borders of the Re-
public, providing favorable conditions for competition between the legal systems. Thus,
the Decree "On Reform of Contractual Law, General Obligations Regime and Evidence
of Commitments" no. 2016-131 dated February 10, 2016 provides numerous advan-
tages in terms of "legal certainty" and "economic efficiency" [24].

The report to the President of the Republic states that "the international challenge
of such a reform of French law is economical" and explains that "the creation of a more
comprehensible and predictable written contractual law, by adopting a simplified style
of editing, as well as a more precise and didactic presentation is the factor which can
attract foreign investors who want to conclude their contract on the basis of French
law". When acquainted with the text itself, in fact, in the final version most of the
original text remains unchanged. The said report points to a consensus between the
reform project and the final text, which aims to create a more accessible and understand-
able regulatory and legal act without undermining the authentic and unique style of the
Civil Code. In addition, it is reinforced by the country’s aspirations to respond to a glo-
balized world where the legal systems are actively competing. French private law shall
be modernized in order to maintain the status of the most qualitative law-making in the
given sphere, which is potentially eligible for borrowing [25].

During the confrontation, the idea of reproducing French private law as an attractive
model of reforming depends on a well-designed image of an updated and modern leg-
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islation directly related to the trends of European integration [26]. It should be noted
that the renewed contractual law contains numerous provisions, where confidence,
efficiency and justice become the motto of the new law on commitment.

Regarding the Civil Code, it should be noted that for more than two centuries after
its adoption, it has remained the main tool of private law in France. The first book of
the Civil Code of France "On Individuals" consolidated the general principles for the
implementation of civil rights, regulated family relations, defined the civil and legal
status of an individual, its location, the procedure for recognizing a person to be miss-
ing, establishing guardianship and guardianship, and others like that. It should be
noted that this section of the regulatory legal act has undergone the slightest adjustments
in view of European integration. It can be argued that in its original form it was sig-
nificantly ahead of its time.

Nevertheless some parts of the codified act fell under the influence of European
integration processes and were modernized in order to meet the norms of today’s
challenges. In particular, in 2016 a comprehensive reformed, corrected and reorga-
nized section on contractual law entered into force. Normative consolidation of
legislative Europeanized transformations marked the end of the existence of the ar-
ticles of the Code of 1804, familiar to many generations of practitioners and scholars,
and at the beginning of a new era 150 articles replaced the previous ones, having
consolidating the multilateral aspects of French contractual law. However, it can’t be
argued that only the sphere of contractual relations fell under perturbation (the Ar-
ticles 1101-1231-7); among other things reforms were also made in such sectors as
"general legal regime of obligations" and "evidence of obligations". Thus, in total
353 new articles were introduced into implementation. In particular, these are the
norms of the Civil Code on the duty to provide information, economic violence,
adaptation of the treaty on the basis of unpredictable events and unfair terms in the
standard form of the treaties. The introduced new items concerned the obligations,
treaties, order of their conclusion, content and validity of treaties, changes in their
terms, interpretation of the provisions and legal implications of the conclusion of the
treaties. It should be noted that despite the fact that the outline changes were the
subject of lively discussion and substantial criticism, the norms, beyond doubt, are
consistent with the essence of civil law systems, as well as with the latest European
and international codifications [24].

Such legislative transformations have become a significant event on the territory of
the French Republic, especially in view of the immutability of codified articles on
contractual law over a long period of time. The reform was implemented to the full
extent, absorbing all the aspirations of previous years, which were affected by the en-
hanced Europeanization of legislation and attempts to reconcile the sphere of private
law with world standards and requirements.

It is worth noting that the classical closure of civil law in France, the code of which
is one of the oldest codified legal acts of the world, is currently in a state of convergence
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of law traditions of Western Europe. Evidence of such fact is the dynamic process of
reforming the lawfulness of France, in which, in recent years, three draft amendments
to the Civil Code have been prepared [27]: the first was developed under the direction
of Professor Francois Terre; the second — by a group headed by the Professor Pierre
Catala; the authorship of the third one belongs to the Ministry of Justice of France. The
main directions of perfection of the French contractual law were defined by the Law
"On Modernization and Simplification of Legal Norms and Procedures in the Sphere
of Justice and Home Affairs" dated February 16, 2015. The changes made may not be
considered as separate amendments to the text of the regulatory and legal act, since all
the articles appear as a single array of norms, which includes both the already existed
provisions, which were introduced with technical changes, and fundamentally new
provisions that regulate the relevant legal relationship.

Prior to the reforms, most articles in the Code of Contractual Law have remained
unchanged, even when the society and technology around them changed beyond rec-
ognition. Instead, the courts gradually interpreted archaic articles, so the creation of
a precedent set of decisions with a list of necessary and already approved changes al-
lowed gradually to accommodate to adaptation.

To summarize, it can be argued that the main results of the reform of French con-
tractual law are the conceptual refusal of the casual nature of many of the rules of the
Napoleonic Code. That entails refusing to consolidate single rules for specific situations
with their replacement by the general rules and regulations. The new provisions of the
Civil Code of the French Republic entered into force on October 1, 2016 and were
included into the Book III "On different ways of acquiring property".

Some European norms have been included in this legal act, but this does not mean
the final adaptation and implementation of European standards, therefore the European
Union’s directives on liability for poor quality (defective) products, electronic signatures
and electronic commerce have been added to the norms of the Civil Code, while the
others have become an integral part of other legislative acts. For example, the Decree
on Unfair Terms has been incorporated into the Consumer Code.

Now the adherents of the empirical approach characterize the Community as an in-
novative legal laboratory. The European Union is rooted in the diversity of member states
and their legal cultures, and the rapid development of law leads to profound changes in
its understanding. The relationship between French national legislation and EU law has
gradually been formed by judges through complex structures that were different from
traditional representations based on the pyramid of norms. The above shows that the
modern legal system of France is under the influence of tectonic breakdowns that occur
in Europe. Consequently, economic integration may not be successfully developed with-
out a proper legal basis, which is the European Union’s communitarian law. Despite the
fact that 28 states are represented in the association, France and Germany are the centrip-
etal force that forms the institutional scrapers of the communitarian legal system. The
synergetic influence of both states on the development of modern European legal thinking
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168



Bicuuk Hauionaabuoi akagemii npaBogux nayk Ykpainn Tom 25, Ne 2, 2018

requires the gradual convergence of the two institutional systems of legal regulation of
social relations [28]. This process objectively requires the reform of the country’s legisla-
tion, bringing it to the needs of those processes of economic integration that take place in
Europe. Therefore, in today’s conditions, for the modernization of private law, the coun-
try must simultaneously maintain unquestionable legal values and be ready to innovate,
even at the risk of abandoning some of the law institutions.

3. DISCUSSION

The reform of private law and legislation is largely objectively determined, but its ef-
fectiveness depends largely on who and how directs and implements relevant pro-
cesses. Many researchers directly or indirectly associate the adverse socio-economic
consequences of the transition to a market economy type in the 90s of the XX century
with the effect of private law that did not ensure the proper implementation of the social
purpose of civil law, and therefore did not comply with the two main objectives of ci-
vilian-legal regulation: the approval of legal order in property relations and the intro-
duction of certainty and stability in these relations by establishing clear rights and
obligations of the participants, as well as their responsibility [29].

Scientists note that the transformations in French private law in the context of Eu-
ropean integration are somewhat chaotic and associated with the emergence of spe-
cific problems of law enforcement in practice [30]. Some justify such a phenomenon
by the reluctance to modify outdated norms because of their uniqueness and global
significance. The Belgian scientist in the field of civilization and comparative law
Marcel Fontaine noted: "In other countries of the world, it is not usual for citizens to
be attracted by the international influence of their own law system". That is why the
problem and the need for urgent intra-system transformations penetrated French lawyers
after the celebration of the bicentennial of the Civil Code and the publication of the
World Bank’s Doing Business reports, and was compared to the profound influence on
global law constructs of the processes of globalization and Europeanization.

The adopted regulatory and legal acts of the latter modern period, designated by us,
shall already restore confidence and authority of the French lawyers and economists,
thereby contributing to the strengthening of the image of the French Republic in the in-
ternational arena [31]. The greatest expectations rely on the originality and attractiveness
of the new French contractual law. The Professor of the Montpellier University Remi
Kabriak notes that the reform of private law in France is characterized by the fact that
much of the legislative framework was limited to consolidating the approaches developed
earlier in judicial practice. Enhancing the flexibility of the contractual mechanism is
a keynote regarding all legislative transformations, facilitating, in particular, the adaptation
of contractual law to new contractual models and economic realities [32].

Taking into account the views of scholars, it can be stated that the reform of private
law in France in the context of European integration is taking place too slowly and is
reflected in its selectivity in improving the legislative framework. Therefore, the most
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urgent and expedient is the author’s proposal to develop a Concept for reforming private
law of the French Republic, based on the latest trends in the development of this branch
of law, European standards and requirements and peculiarities of the country’s law
system. Practitioners, judges, scholars and international experts should be involved in
the development of such a document. It is then that with the development of qualitative
route guidance for transformation, the country will be able to create a worthy replace-
ment to the archaic law heritage.

CONCLUSIONS

Realization of the reformation of the sphere of private law is a priority direction of the
state policy of many democratic countries of the world, taking into account the Euro-
pean principles of the construction of society. The new fundamental private law is based
primarily on judicial practice, consolidating the approbated and tested ways of regulat-
ing social relations. That is why the evolutionary changes that are currently taking place
in French law are of great importance for the entire law system of the country and are
of considerable interest to the science of comparative law.

The general vector of development of law systems of continental-European orien-
tation has defined as the dominant, first of all, the legislative way of activity in the
law-making sphere of modern France. Unfortunately, contrary to the positive transfor-
mations, so far, the French law system has not made a quantum leap and partly retained
loyalty to the past sovereign development way. Today, within the framework of the
Europeanization of rights and politics, the country faces a decisive choice between two
determinants: either the independent status of the law system will be preserved, or, if
converging pressure is applied, its internal organization will be changed.

The authors noted that the French Civil Code of 1804 (known as the Napoleonic
Code) and the Commercial Code of 1807 became the first codified acts among the
countries of the Romano-Germanic legal family that systematically formed the basis
of the dualism of civil and commercial law of modern Europe.

In turn, in recent years, the most significant changes have taken place in the Civil
and Commercial Codes in the field of contractual and binding law. The reforms were
featured by their chaotic nature and long-term agreement of legislative proposals.

It should be noted that one of the main results of the performed transformation of
French contractual law is the inclusion in the Civil Code of the general provisions on
obligations, which for the first time were enshrined in the codified act as a single set of
norms, numerous definitions and general provisions for a whole range of civil law in-
stitutions. Of course, one of the main features of the reform is to raise the level of ab-
straction of legal norms. The latter is an unconditional indication of the harmonization
of French law with other European private law institutions, in particular those relating
to the German legal tradition. Taking into account the foregoing, one can single out the
following features of the private law of France: the international and comparative per-
spective; great ability of self-restriction in order to meet the imperatives of state laws;
high degree of formalization.
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As aresult of the performed analysis, four periods of the reform of the private law
of the French Republic were singled out, in particular: the first "Colbert’s period", the
second "Napoleonic period", the third "Integration period" and the fourth "Modern
period". The most significant changes in the private law of France fall into the integra-
tion and modern periods in view of the strengthening of European integration and
globalization processes. Moreover, upon the condition of adoption of the comprehensive
route guidance for reforms, such as the proposed author’s Concept for reforming private
law of the French Republic, the country will be able to create a more powerful analogue
of the Napoleonic codification and regain winning positions in the world community
and become a role model.
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AHoTauis. Hayxoea cmammsi npucesadena 3a2anbHumM NOLONCEHHAM 83AEMO38 A3K) HOPM CiMell-
HO20 Npasa ma npoyecyanbHoi Gopmu Heno306HO20 YUBITLHO2O CyoouuHcmea. [ia 0ocsacHeHHs
nocmaegienol memu agmopamu Oyiu GUKOPUCIMAHI PI3HOMAHIMHI MeOPemuyti HAYKOGI Memoou,
MAKi AK CUCIEMHUL, 002MAMUYHULL, POPMATbHO-T0IYHULL | Memoou iHOYKYii ma dedykyii. Yema-
HOBIEHO, WO 3A2aTbHA MA CHeYianbHA NPOYECYatbHi hopmu HENO306HO20 YUBITLHO2O CYOOUUHCTNEA
3VMO6JIeHI 3MICIOM | XapaKmepom HOpM CiMelH020 Npasa KOMNIEeKCHO-Npagosoi npupoou, ujo
BUABNACNBCA 8 POOOBUX | KAME2OPIiaNbHUX 6]1aCMUBOCMAX Cy008ux cnpas. Poooei énacmueocmi
CYO08UX CNPAs 3yMO6II0I0Mb CReYUPIKy npoyedypu po32nady YUSLIbHUX Cnpas, moomo cneyiais-
HY YusinbHy npoyecyanvty gopmy. Kamezopianvhi enacmusocmi cyoosux cnpas 3yMogo0ms ix
niogioomuicms i NiOCYOHICMb, CKAAO YUACHUKIB CNpAsU, npedment OOKA3Y8AHHs, MOOMO 3a2dIbHy
YUBLTLHY NPOYeCcyanvry opmy. YcmanosneHo, wo 3a cnynesem 6naugy 3 00Ky cimeuHo-npago-
8020 pe2yno8anHs 6Cl IHCIMUNTYMU YUBIIbHO20 NPOYECYATbHO20 NPAsa, AKi pe2ynioioms NOPI0OK
PO321A0Y CNPAs w000 3aXUChy CIMEUHUX npas ma iHmepecis, Moxcyms oymu ougpepenyiliosari
Ha: 1) incmumymu yuginbHo2o npoyecyanbHo20 npasa, AKi € 00 €Kmom 6e3nocepeoHb020 BNIUSY
3 OOKY CIMEUHO-NPaso602o pe2yiiio8aHHsl, Wo NIOMEEPOACYEMb sl HAUOLILIUUM 00CA20M KOMNILEKC-
HUX CIMEHO-Npagosux HopM, 2) incmumymu yusiibHo20 NpoyecyaibHo20 npasa, sAKi € 00 'eKkmom
onocepeoKo8ano20 6NIUBY 3 O0KY CIMEUHO-NPABOBO20 Pe2YIOBANHS, WO GUABNIAEMbCA Y 6CIMAHOS-
JIeHHI CneyianbHUX NPAasul Ha PIHUX CMAOIIX YUBLIbHO20 NPoyecy nio 4ac poseisidy cyOOM CHpas
o000 3axucmy ciMeuHux npas ma iHmepecis.

KurouoBi c10Ba: HOpMHu CiMEHHOTO TIpaBa, IporecyansHa popMa, HEO30BHE UBIIBHE CYI0-
YHHCTBO, B3a€EMO3B’S30K.

Cgerrana Cepreesna Borukosa, Auna Bukroporna Uypnura
Kagpeapa pasxcaarcrozo npasa u npoyecca

Hauyuonarvras akagemus snympennux gea
Kues, Yxpauna

B3AHMMOCBA3b HOPM CEMElleHOFO ITPABA
U ITPOLUECCYAABHOH ®dOPMbI
HEHUCKOBOI'O IrPAIKIZAHCKOI'O CYJ0ITPON3BO/ACTBA

AuHoTauust. Hayunas cmamusi ROCESUEHa 00UUM NOJLONCEHUSIM 83AUMOCES3U HOPM CEMEUHO-
20 Npasa u NPoYeccyanrbHol opMbl HEUCKOBO2O SPANCOAHCKO20 CYOONpou3eoocmea. /s 0o-
CMUICeHUs NOCMAGICHHOU Yeau asmopamu ObLIU UCTONb306AHbl PA3IUYHbLE MeOPemUiecKue
HayuHble Memoobl, MAKUe KaK CUCEMHBIU, 00eMAMU4ecKuil, QoOpManbHO-T02UYECKUL U Memo-
Obl UHOYKYUU U OeOYKYUU. YCMAHOBIEHO, Ym0 00uas U CReyuaibHas nPoyeccyaibHole Gopmbl
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HEUCKOBO20 2PANCOAHCKO20 CYOORPOU3BOOCMEA 00YCIOGLEHbL COOEPACAHUEM U XAPAKMEPOM
HOPM ceMeliH020 Npasa KOMIIEKCHO-NPABOGOT RPUPOObL, YUMo NPOSIGISEMCsi 8 POOOSbIX U Kame-
20PUATBHBIX C8OUCMBAX CYOebHbIX Oel. Podosbie ceoticmea cy0edHbIX 0enl 00y clo61U8aA0m
cneyuguKy npoyedypsbl paccmMompeHst 2padCOaHCKUX 0ell, Mo eChib CREYUATbHYIO 2PANCOAHCKYIO
npoyeccyanvryio hopmy. Kamezopuanvhole ceoticmea cyoebnvix 0en 00ycioeiuéaiom ux noo-
68€00MCMEEHHOCb U NOOCYOHOCMb, COCMAB YYACMHUKOE 0eld, npeomem 00KA3bl8aHUs, MO
ecmyb 00uYI0 2padcOancKyio npoyeccyanviyio gopmy. Ilo cmenenu 030eicmeus co cmopomsl
CEMEUHO-NPABOB020 Pe2YIUPOBAHUSL 6CE UHCIMUMYMbL 2PANCOAHCKO20 NPOYECCYANbHO20 NPAsd,
pezyaupyiowue nopsi0oK paccmMompenus 0eil no 3auume CeMelHblX npas u UHMepecos, npeo-
nodceno oupghepenyuposams na. 1) uncmumymeol 2pancoaHcKo20 npoyeccydalbHo20 npasa,
A6NAIOWUECST OOBEKMOM HENOCPEeOCMEEHHO20 B030€UCMEUsL CO CIMOPOHbL CEMEHO-NPABOBO20
Pe2YIuUposans, Ymo noomeepicoaemcs: GOILUUM 00bEMOM KOMIIEKCHBIX CEMEIHO-NPABOBHIX
HOpM,; 2) UHCMUMYmbl 2pAdiCOAHCKO20 NPOYECCYAIbHO20 NPAsA, SGISIOUWUECs 00bEKNOM KOC-
6EHHO20 GIUSIHUSL CO CHLOPOHbL CEMENHO-NPABOBO20 PE2YIUPOBAHUS, YMO NPOSIGISIEMCSL 8 YCma-
HOGIEHULU CReYUATbHBIX NPAGUL HA PAZTUYHBIX CHIAOUSIX PANCOAHCKO20 NPOYECCd NPU PACCMONM-
penuu cyoom 0ell no 3auume cemMelinblx npas u UHMepecos.

Kiarouessble ciioBa: HOPMBI CceMeiHoro mpaBa, mpoueccyajibHast Q)opMa, HEHUCKOBOC I'paKIaHCKOC
CyAOIIpOU3BOACTBO, B3aMOCBA3b.

Svitlana S. Bychkova, Anna V. Churpita
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Kyiv, Ukraine

RELATIONSHIP BETWEEN THE RULES OF FAMILY LAW AND THE
PROCEDURAL FORM OF NON-RECOURSE CIVIL PROCEEDINGS

Abstract. The scientific article is devoted to the general provisions of the relationship between
the rules of family law and the procedural form of non-recourse civil proceedings. To achieve
this goal, the authors used a variety of theoretical scientific methods, such as systematic, dog-
matic, formal-logical and methods of induction (deduction). It was established that the general
and special procedural form of non-recourse civil proceedings is conditioned by the content and
nature of the rules of the family law of the complex legal nature, which is manifested in the
generic and categorical properties of court cases. The generic properties of court cases determine
the specifics of the procedure for consideration of civil cases, a special civil procedural form.
Categorical properties of court cases determine their jurisdiction and jurisdiction, the compo-
sition of persons involved in the case, the subject of evidence, that is, the general civil proce-
dural form. By the degree of influence from the family-legal regulation, all institutes of civil
procedural law that regulate the procedure for reviewing cases concerning the protection of
family rights and interests, are proposed differentiated by: 1) institutes of civil procedural law,
which are the subject of direct influence from the family law regulation, which is confirmed by
the largest volume of complex family-legal norms, 2) institutes of civil procedural law, which
are the object of indirect influence from the family-legal regulation, which manifests itself in the
establishment of special rules at various stages of the civil process during the consideration of
the court cases on the protection of family rights and interests.

Keywords: norms of family law, procedural form, non-recourse civil proceedings, interconnection.
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INTRODUCTION

The problem of the relationship of material and procedural rules of law is one of the
most urgent problems of modern legal science [1, p. 115]. It is considered as a general
scientific problem, as well as a problem of correlation between different branches of
law, legal institutes and separate legal norms. An analysis of general concepts of the
division of law to material and procedural argues that such a delimitation of law is
rather arbitrary, since it is impossible to divide legal norms mechanically and clearly
into material and procedural [2, p. 31].

It should be noted that each procedural branch of law is closely connected, first of
all, with the branch (branches) of material law, which it "serves". This connection is
decisive in terms of clarification of the legal nature of procedural procedures defined
for the maintenance of basic material legal relations [2, p. 31]. Thus, the system of each
type of civil procedure is determined, first of all, by the material and legal nature (cat-
egory) of those cases that fall under the relevant jurisdiction, because the different legal
nature of cases influences the order of their trial. The determining influence of mate-
rial and legal component of cases is, first of all, on the activity of the court of the first
instance [3, p. 41].

At the same time, it is clear that the relevant impact is not absolute. Not every branch
or institute of material law and, moreover, not every norm requires an independent
civil procedural form. One and the same branch of procedural law can serve several
branches of material law, connected with certain similar signs. But as soon as the leg-
islator attributes certain categories of cases to the jurisdiction of the court which, by
their material and legal nature, are essentially different from those that are tradition-
ally dealt with by civil procedure, there is a need for the division of legal proceedings
into separate types, since the essential material and legal peculiarities of cases require
the use of specific means and methods of protecting the law and protected by law inter-
est [4, p. 4-5].

So, what specific elements of civil procedural form of non-recourse civil proceed-
ings are influenced by the material and legal nature of family cases? To answer this
question, we will give the thoughts of the scholars-processualists about the intercon-
nection and interdependence of the norms of material and procedural law.

1. LITERATURE REVIEW

In the similar context V. V. Komarov states that it has become traditional to determine
the correlation between material civil law and civil procedural law as content and form
[5, p. 40]. The problem of correlation between material and procedural law reflects the
inter-system relations of civil procedural law and civil and other material branches of
law in the aspect of the functioning of material and legal and procedural and legal in
the mechanism of legal regulation in general. In view of this, material law without
procedural guarantees cannot be potentially real. Procedures for judicial proceedings
and judicial decisions in the mechanism of legal regulation for impossibility of realiza-
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tion of material rights ensure the legal definition of specific legal relations and law and
order in general [6, p. 168].

In the same angle O. V. Ivanov also mentions: "The material and legal character of
cases referred by the law to the competence of the judicial authorities, can stipulate,
within the framework of a single procedure of civil proceedings, some procedural fea-
tures of their consideration... . But one should not exaggerate the importance of this
factor in deciding the question of the impact of material law on the process: not always
procedural features express the peculiarities of material and legal character of this
category of cases" [7, p. 53].

R. Ye. Hukasian expressed his own position on the above problem, who in the
scientific article "Influence of material and legal relations on the form of the process in
legal proceedings" came to the conclusion that material law influences such elements
of procedural form, for example: 1) on the definition of the subject and grounds of the
claim; 2) on the composition of persons involved in the case and have a material inter-
est in it; 3) on the definition of the subject of evidence, and the admissibility of evidence;
4) on the ways of protecting of the broken or disputed subjective rights of citizens and
organizations [8, p. 31-32].

R. Ye. Hukasian also noted that it is precisely within these limits that the process
in a particular case and, accordingly, civil procedural law, determined by material law.
The rest — specifically procedural phenomena that are relatively independent, not re-
lated to material legal relations and set by the legislator in order to solve problems
facing the judicial authorities [8, p. 31-32].

From the point of view V. L. Tertyshnikov, material law and process are in a dialec-
tical relationship between content and form. Civil process is an external form of mate-
rial law, the form of its manifestation, implementation (of course, not the only one),
because sanctions of legal norms are also realized in the process, which means that the
material law gets the most complete expression in the process, «lives» in its own form
[9, p. 4].

Analyzing the interrelation between institutes of material and procedural law,
Zh. K. Staliev drew attention to the fact that a number of institutes of the civil process
are based on material and legal factual departments, institutes or complications of
civil legal relations such as procedural legal capacity, procedural capacity, legal repre-
sentation, obligations to prove, etc. [10, p. 19-20].

In the relevant context N. M. Kostrova noted that the boundaries of active interac-
tion of material and procedural law pass through such basic elements of civil proce-
dural form as a lawsuit, jurisdiction, subjects of the process, and basic rules of proof.
All these elements of the procedural form create preconditions for the development of
material (protective) legal relations in the procedural envelope. Therefore, the influence
of material law on the basic elements of the procedural form is as follows: 1) the
specificity of the controversial material and legal requirement defines the procedural
side of the claim; 2) the need for material law in defense forms general and special rules
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of jurisdiction; 3) the place of the party in the process occupy subjects of probable or
actual material legal relation; 4) the specificity of the basic rules of proof is associated
with the need for the court to apply the rules of material law regulating the legal rela-
tions from which the dispute arises in court [11, p. 30].

"The content of civil material legal relations determines ways to protect the rights
of the parties to the process, the basic elements of the rules of proof, the dispositive and
competitive nature of the process of consideration of civil cases", — wrote S. O. Boro-
vikov [12, p. 10].

In the opinion of I. K. Piskariov, the rules of material law determine the subject
matter of the relevant cases, the subject of cognitive activity, admissibility of evidence,
etc. [13, p. 7].

Some scholars emphasize the reciprocal influence of civil procedural law on the
rules of material law. Thus, O. V. Ivanov stipulates the presence of such a reciprocal
influence by the fact that the legislator, when deciding the question of the forms of
protection of certain subjective rights, takes into account the properties of the civil
procedural form, fixed in the procedural law, as well as the possibility of judicial protec-
tion they have [14, p. 53].

Consequently, most scholars tend to think about the precondition of the main
elements of the procedural form of the material and legal nature of cases that are
subject to review and resolving in civil proceedings. In this case, the object of mate-
rial and legal influence, mainly, enumerate such elements of procedural form as:
procedural guarantees, the subject and the basis of the application, the composition
of the participants of the case, the subject of evidence, the admissibility of evidence,
the means of protecting the violated, unrecognized or dispute subjective rights and
interests, etc. At the same time, some scholars do not deny the existence of reciprocal
interconnection.

2. MATERIALS AND METHODS

In accordance with the aim and tasks, general scientific and special methods of knowl-
edge of legal phenomena have become the basis of the methodology of the study of the
general provisions of the interconnection of the norms of family law and procedural
form of non-recourse civil proceedings.

Particularly, the comparative legal method has been used in comparison of scien-
tific views with the outlined issues. The comparative legal method has allowed studying
the whole nature of civil proceedings, discovering set of legal norms and principles that
regulate and protect the personal and property relations of individuals that arise between
members of the family.

Method of induction and deduction facilitated the classification of institutes of
civil procedural law depending on the influence of the rules of family law on the pro-
cedural form of non-recourse civil proceedings. The system method allowed establish-
ing the existence of the interconnection of the norms of family law and procedural form
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of non-recourse civil proceedings. Due to this, it has been discovered that family law
is an independent branch of law that is separated from the civil. The sociological
method allowed studying the features of family law, using various normative documents
and examples of court cases. Established data can be used as a baseline at an initial
stage, as well as for checking all information, preparing the relevant findings.

The dogmatic method was used in the interpretation of legal categories, which
resulted in a deeper and more precise definition of the categorical apparatus of
protection of family rights and interests in the order of non-recourse civil proceed-
ings. The formal and logical method was used as a universal means of argumenta-
tion of scientific conclusions. Using the formal and logical method, the authors
came to the conclusion that the general and special procedural form of non-recourse
civil proceedings is conditioned by the content and character of the rules of family
law of the complex legal nature, which is revealed in the generic and categorical
features of court cases.

3. RESULTS AND DISCUSSION

3.1. General provisions of the interconnection of norms of family law and procedural
form of non-recourse civil proceedings

Undoubtedly, the authors agree that the material nature of the cases in one or another
way influences the procedural form of their consideration and the decision in the order
of civil proceedings. In this case, such influence have general institutes of civil proce-
dural law (evidence and provability, participants of the case, jurisdiction, etc.), as well
as special institutes, among them — special procedures for the consideration and resolu-
tion of certain categories of civil cases, i.e. types of civil proceedings. The condition of
the general and the special procedural form of civil proceedings by the content and
nature of norms of material law, regulating the relevant material relations and reflected
in the properties of the civil case, depends on the character of the latter, which, accord-
ing to the criterion, are differentiated by generic and categorical properties.

The generic properties of litigation (that is, the properties that are the criteria for
the separation of the types of court cases) [3, p. 35], such as: the affiliation of the certain
group of material relations; the legal nature of material legal facts, which is a prereq-
uisite for the emergence of the civil process), being properties of the highest order
(scale), determine the specifics of the procedure for consideration and resolution of
civil cases, i.e. a special civil procedural form. In this case, the main differences in the
procedure for considering a particular category of cases arise precisely in the court of
the first instance [15, p. 121-123]. In particular, with regard to non-recourse civil pro-
ceedings, in which determined by the law civil cases are considered in order to defend
protected by law (legal) interests or undeniable subjective rights, the influence of ge-
neric properties is revealed, for example, in limiting the principle of competition and
the limits of trial.
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Categorical properties of court cases (that is properties that are criteria for distin-
guishing categories of court cases [16, p. 25], such as: subject structure, object and
content of material relations) affect the jurisdiction of court cases, the structure of
the participants in the case, the subject and grounds of the statement, the subject of
evidence, the division of duties for proof, the lawful presumptions, etc. The manifes-
tation of the influence of categorical properties of court cases on the general proce-
dural form of their consideration may be, for example, the structure of the participants
in the case of dissolution of a marriage on the application of a spouse who has children
characterized by the plurality of persons who acquire the civil procedural status of
the applicant.

Consequently, the influence of material nature of civil cases, the external manifes-
tation of which are their generic and categorical properties, on general and special
civil procedural forms is indisputable. In turn, this is the consequence of the placement
of certain procedural norms in the codified acts regulating the material relations. And,
as stressed in the legal literature, if earlier the procedural norms only split into regula-
tions, which contained mostly material and legal requirements, then at the present stage
of development of the law the number of strictly procedural norms significantly in-
creases [17, p. 78]. For example, a number of norms of civil procedural law are re-
flected in the FC of Ukraine.

Regarding the correlation of procedural norms contained in procedural laws and
procedural norms contained in the material law, the latest native legislation adopted the
corresponding Soviet doctrinal approaches and legislative traditions, according to which
general procedural norms, as a rule, are contained in procedural laws, and special norms
concerning certain categories of cases — in material laws [18, p. 20-21].

What are the reasons of so-called "implementation", in particular, the norms of
civil procedural law in the family law of Ukraine?

In the scientific doctrine it is considered that procedural norms are included in
procedural legislation through: inextricable connection of such procedural rules with
the material norm; historical preconditions for such consolidation; the desire to avoid
detailing of particular issues in procedural laws; the necessity to eliminate gaps in legal
regulation, due to the fact material legislation, as a rule, changes faster than proce-
dural [19, p. 9-10].

The need to ensure "the stability" of general norms of civil proceedings justifies
the expediency of consolidating the peculiarities of the opening of proceedings and
consideration of certain categories of cases in K. S. Yudelson codes of material law
[20, p. 6].

According to L. O. Hros, the need to create special norms arises only within the
framework of separate procedural institutes, characterized by a special sensitivity to
changes in material law (jurisdiction, parties and third parties, evidence and provabil-
ity, court decisions, etc.) [21, p. 15]. However, as a rule, the legislators do without the
introduction of special procedural norms, introducing only special material norms. An
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example of this can be material norms, containing provable presumptions, particularly
the presumption of good faith of the addressee [3, p. 37].

"The inclusion of the most important norms of the process in the legislation on
marriage and the family is explained by the meaning of these norms, which determine
the behavior of the participants of civil process and aimed at protecting the rights of
citizens. Repetition in the family law of some norms of legal proceedings is dictated
by the need to facilitate the use of laws. Thus, it is permissible to include family law in
procedural laws, which not only establish new rules, but also repeat the provisions of
procedural legislation", — writes V. S. Tadevosian [22, p. 58].

V. K. Puchynskyi considers it is justified that in the normative legal acts, which by
their name and general direction are acts of material and legal content, quite often placed
some rules of justice. At the same time, he clarifies that this should be done within
certain limits and that the main issues should be regulated by procedural legislation,
which may be supplemented, if necessary, y special rules [23, p. 21].

Yu. K. Osypov also states that it is reasonable to include to the sources of material
law only general rules that determine admissibility of cases arising from legal relations,
which are regulated by a certain branch of material law, and the exceptions from the
rules [24, p. 29].

N. M. Kostorova pays attention to the fact that a large number of procedural norms
in family laws is caused by the need to accept special procedural rules which regulate
the consideration of cases arising from family relations. The need is caused by the
peculiarities of the subject of legal defense in such cases, particularly, by the special
interest of the state and society in solving such cases, and also by their personal char-
acter. Thus, the author considers that availability of procedural norm in family law is
a naturally determined phenomenon, especially when procedural problems are solved
in it, which are not settled in procedural regulations [25, p. 17].

The analysis of the scientific doctrine gives reasons to make a conclusion that
the main reason for placement of procedural norms in material codes, mainly, is the
need or expediency in special legal regulation of a single aspects of procedural
order of consideration and solving of separate categories of cases in material law
in order to avoid "overload" with special norm of procedural law. Is it a justifiable
approach of the legislator? In order to obtain the answer to this question it is neces-
sary to determine the legal nature of procedural norms included in the structure of
family law.

From this point of view there are three main positions in legal literature.

According to the first position, the procedural norms included in the structure of
material legislation are considered such which are included in the corresponding branch
of law. This conclusion scientists spread to material branches, which do not have the
same procedural branches of law. Since the family law relates to such branches, the
procedural norm of which are included in the structure of family legislation, and can
be considered as a structural part of the family law. However, norms containing proce-
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dural rules are norms of material law, but still have a procedural character. There is an
opinion within this conception according to which procedural norms, placed in CLC of
Ukraine, have a priority over the norms of material law concerning several issues of
civil process [17, p. 92].

A postulate of the second position is the thesis in accordance with which proce-
dural norms, which contains material law, are the component part of the procedural law,
as the arrangement of some norms that regulate civil legal proceedings in another
branches of legislation does not change their nature, but is explained by the connection
of these norms with material and legal relations, to the protection of which they are
directed and the specificity of which they reflect [26, p. 321].

The supporters of the third position consider that to every branch of material law
corresponds the branch of procedural law. So procedural norms are not included in the
structure of neither family, nor civil procedural law, but are the layer placed between
relations regulated by material law, and form independent procedural branch — a fam-
ily and procedural law [27, p. 38-40].

In the similar context we defend the position according to which material and
legal norms, which regulate the peculiarities of the general procedural form of con-
sideration and solve some categories of family cases, are necessary to examine as
special norms of complex and legal nature. The specificity of the last lies in the fact
that the corresponding norms, although placed in codified material and legal act — FC
of Ukraine, at the same time are the sources of civil procedural law. The complex
character of such norms reflects the availability of special relation between material
and legal and procedural rules, when their separate codification is not appropriate,
and also the specificity of the structure of civil procedural legislation that lacks pro-
cedural norms which concretize the peculiarities of procedural form of consideration
and solving family cases.

Therefore, we agree with N. M. Kostrova that procedural norms, which regu-
late the legal defense of family rights and interests, arrange a certain system
consisting of:

a) general and special rules of civil proceedings, established in civil procedural
legislation and included in the structure of civil procedural law;

0) procedural norms containing in family legislation and included in the structure
of not only one branch of law, but civil procedural law [11, p. 52].

Taking into account the above mentioned, the authors find the approach of legisla-
tor who placed special norms of complex and legal nature in material and legal act — FC
of Ukraine well-founded enough, thereby "avoiding" the overload by the corresponding
rules of the civil procedural law.

That is why, general and special procedural form of non-recourse civil proceedings
caused by the content and character of norms of family law of complex and legal nature,
which simultaneously are the sources of procedural, as well as material law and revealed
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in generic and categorical properties of family cases, explained with substantiated desire
of legislator to provide stability of CPC of Ukraine and avoid overload of the last with
special rules.

3.2. Classification of institutes of civil procedural law by the degree of influence from
the side of family and legal regulation

Finally, the main question to which the authors should give the answer — what are the
exact institutions of non-recourse civil proceedings and to what extent are they materi-
ally and legally influenced by family law?

It should be noted here that non-recourse civil proceedings are the set of proce-
dural institutions of different legal nature. Therefore, the influence of norm of family
law on the procedural form of non-recourse civil proceedings is different depending on
the object of such influence — a specific procedural institution. Based on this, by the
degree of influence on the part of family and legal regulation, all institutions of civil
procedural law, which regulate the order of consideration of cases concerning the pro-
tection of family rights and interests, can be differentiated into:

1) institutes of civil procedural law, the set of which is an embodiment of gen-
eral civil procedural form (institute of jurisdiction and competence of corresponding
applications, institute of the participants of the case, institute of evidence and proof,
etc.). Such institutes are the object of direct influence from the part of family and
legal regulation, which is confirmed by the largest number of complex family and
legal norms.

As N. M. Kostrova timely points out, this group of procedural institutes belongs to
the main «links» of interaction with material, including family law and reflects the
basis of procedural regulation of protection of family relations in court [11, p. 37-38].

For example, in cases of divorce on the application of a spouse who has children,
exactly by norms of family law (Article 109 of FC of Ukraine) the circle of persons is
established who may be applicants in such cases (both spouses), as well as the circum-
stances which are included to the subject of proof (the existence of mutual consent of
the spouses regarding the dissolution of the marriage; the presence of minors; the ex-
istence of the agreement on which of them will live with children, what participation
in ensuring their living conditions will take one of the parents who will live separately,
as well as the conditions for exercising the right for personal upbringing of children,
and the amount of child support; the absence after divorce of violations of personal
non-property and property rights of the spouses, as well as the corresponding rights of
their children).

In addition, if regulatory legal relations are closely connected with the person of
a certain participant of these relations, in the procedural laws in this regard a rule on
the mandatory participation of these persons in the process may be introduced. Par-
ticularly, such provisions are found in the procedures concerning consideration of
cases of adoption of a child (P. 1, 2 of the Article 313 of CPC of Ukraine) [3, p. 40].
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The form of legal action to initiate (changes, terminations) regulative legal relations
is closely connected with the admissibility of evidences and their evaluation in the
trial. Therefore, special rules concerning the admissibility (inadmissibility) of indi-
vidual evidence in relevant litigation or on the assessment of evidence in a case may
be established in material laws [3, p. 40].

The character of material legal relations (objects, subjects and content), which is
the main criterion for distinguishing categories of court cases, has a decisive influence
on the necessity of introduction and content of the relevant special procedural norms.
Particularly, the object of material legal relations affects the introduction of special
ways to protect the rights of their members, special rules of jurisdiction, etc. In turn,
the content of legal relations may impose special requirements for the content of the
court decision in certain categories of litigation [3, p. 36];

2) institutes of civil procedural law, the total amount of which is the embodi-
ment of the special civil procedural form (institute of opening proceedings in the
case, institute of preparatory proceedings, institute of examination of the case on
its merits, institute of appeal proceedings, institute of cassation proceedings, etc.).
Such institutes are the subjects of indirect influence by family law regulation, which
is manifested in the establishment of special rules at various stages of civil process
during the consideration of cases by the court for the protection of family rights
and interests.

For example, the specificity of material and legal regulation of the adoption in the
family law is expressed in the special rules of the trial of relevant cases. In particular,
according to the Part 1 of the Article 313 of the CPC of Ukraine, the court examines
the case on the adoption of a child by the obligatory participation of the applicant, the
guardianship and care body or the authorized executive body, as well as the child, if it
is aware of the fact of adoption by the age and state of health, with the call of inter-
ested and other persons, whom the court finds it necessary to interrogate.

The given examples show the existence of a number of norms of civil procedural
law that regulate alternative territorial jurisdiction of applications, the representation
of which is mediated by the protection of family rights and interests, reduced time
limits and special civil procedural status of the applicants in some categories of cases,
an exhaustive list of circumstances of procedural character that form the subject of proof
in such cases, etc. These norms are the reflection of the simplicity of civil procedural
form, which, in view of the above, should be considered as one of the main conceptual
foundations of protection of family rights and interests in the order of non-recourse
civil proceedings.

Returning to the differentiation of the institutes of civil procedural law by the
degree of influence from the family and legal regulation, the authors summed up: the
main object of influence from family law is a general procedural regulation of non-
recourse civil proceedings, and special institutes of civil process experience only
partial influence.
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CONCLUSIONS

The general and special procedural form of non-recourse civil proceedings is subjected
by the content and character of norms of family law of complex and legal nature, which
manifests itself in the generic and categorical properties of court cases.

The generic properties of court cases (properties that are the criteria for distinguish-
ing the types of court cases: the branch affiliation of certain group of material legal
relations; the legal nature of material legal facts, which is a prerequisite for the emer-
gence of the civil process), determine the specifics of the procedure for consideration
of civil cases, that is a special civil procedural form.

Categorical properties of court cases (properties which are the criteria for dis-
tinguishing the categories of court cases: subject structure, object and content of
material legal relations) determine their jurisdiction and competence, the composi-
tion of the participants, the subject of proof, that is the general civil procedural
form.

By the degree of influence from the side of family and legal regulation, all institutes
of civil procedural law, which regulate the procedure of consideration of cases concern-
ing the protection of family rights and interests, can be differentiated into:

1) institutes of civil procedural law, which are the object of direct influence from
the family and legal regulation (institute of jurisdiction and competence of the relevant
applications, institute of participants of the case, institute of evidence and proof and
other institutes,the total number of which is the embodiment of general civil proce-
dural form), and it is proved by the largest amount of the complex family and legal
norms;

2) institutes of civil procedural law, which are the object of the indirect influence
from the side of family and legal regulation (institute for opening proceedings in the
case, institute for preparatory proceedings, institute of court consideration and other
institutes, the total number of which is the reflection of special civil procedural form),
which is manifested in the establishment of special rules at various stages of civil pro-
cess during the consideration of cases by the court on the protection of family rights
and interests.
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