LEGEA SI VIATA

npaBa  iHTEJIEKTyaJbHOI BilacHOCTi /
B.B. KonecHiuenko // HaykoBuil BiCHHK
XepCcOHCBKOTO  JIepyKaBHOTO  yHIBEp-
curery. Cepis «fOpuanuni Haykm». —
2013. - Bum. 3. - T. 2. — C. 30-33.

2. Bonsx B.O. Koncruryniiine npaBo
JIFOZIMHM 1 IPOMaJIsHUHA Ha OCBITY Ta HOro
3abe3redeHHs B YKpaiHi : JHcC. ... KaH].
topun. Hayk : crnemn. 12.00.02 / B.O. bo-
k. — K., 2005. — 207 c.

3. Mary3oB H.U. Jluunocts, npasa,
JIEMOKPATHsS: TEOPETHYECKHE TPOOIIEMBI
cyowsextuBHOro npasa / H.M. Mary3oB. —
CapatoB : M3n-Bo CaparoBCKoro yH-Ta,
1972.-292 c.

4. I'pageBa T.B. IlpaBo uenoBexa Ha
00pa3oBaHKe U €ro pa3BUTHE B YCIOBUSIX
rmiobanusanun / T.B. I'paueBa // 3akoH u
mpaBo. —2004. — Ne 3. — C. 49-51.

5. IMpwu3 LIO. [IpaBo Ha ocBiTy Ta iforo
Miclie y TIpaBOBOMY CTaTycCi IpoMaJiTHUHA
Vkpainu / L.YO. Ilpu3 // FOpugmueckas na-
yka B XXI Beke: NepCreKTUBHbIE U IPU-
OpHUTETHbIEC HANPABJICHUS UCCIICAOBAHUH :
Marep. MEXAyHap. Hay4.-IIPAKT. KOHQ.
(. Cumdeponons, 13-14 ceHTsI0ps
2013 ). — Cumdepomnons : FOpuauueckas
MbIcib, 2013. — C. 94-98.

6. Ilumka Pb. Oxopona mpas
Cy0’€KTIB  IHTENEKTyalbHOI BIIACHOCTI
y LUBUIBHOMY IpaBi YKpaiHW @ JHC. ...
JOKT. topua. Hayk : cmer. 12.00.03 /
P.b. Hlnmka. — O., 2004. — 469 c.

7. 3anoporkens .I. AqminicTpaTnBHO-
IIPaBOBI 3acaay yNpaBIiHHA y cepi oxo-
pOHH TIpaB Ha 00’€KTH IHTEIEKTyaIbHOL
BJIACHOCTI : JUC. ... KaHJ. IOPHJ. HayK :
cnen. 12.00.07 / LT 3amopoxenps. — X.,
2006. - 201 c.

8. JKapo B.O. 3axucr mpasa
IHTEJIeKTyalbHOI BJIACHOCTI B YKpaiHi /
B.O. XKapos. — K., 2002. — 188 c.

9. Ilpo aBTOpCHKE MPaBO 1 CyMiXKHI
mpaBa : 3akoH YkpaiHu Bin 23 rpyaHs
1993 p. Ne 3792-XII [DOneKkTpoHHBIN pe-
cype]. — Pexum moctyma : http://zakon.
rada.gov.ua/go/3792-12.

FEBRUARIE 2015

DEFECTIVE LEGAL FACTS IN FAMILY LAW:
CONCEPT AND TYPES

Olga YAVOR,
PhD, Associated Professor,
Department of Civil Law in National Law University named after Yaroslav Mudryy

Summary

The paper signs of legal facts defects that allowed to form a common understanding
of models of legal regulation of relations connected with the establishment of nullity of
legal facts in family law. Author finds out what might be the consequences of defects,
as well as the regularities of manifestations of common features of defects in the family
law field relations. The article marks those cases which may act grounds of nullity of
legal facts in family law.
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AHHOTAIUSA

B craree ycTaHOBIEHBI NPH3HAKM AS()EKTHOCTH FOPHAMYECKUX (DAKTOB, YTO MO-
3BOJIMIIO chOpMHUpOBATH OOIIEe NMOHMMAaHUE MOJENHU IIPABOBOIO PETYIMPOBAHHS OT-
HOIICHUH, CBSI3aHHBIX C YCTAHOBICHHEM HX HEJCHCTBUTEIHFHOCTH B CEMEHHOM IIpaBe.
BBbIsICHEHO, KAKUMU MOTYT OBITh MOCIEACTBUS A€(EKTHOCTH, a TAKIKE BBISBICHBI 3aK0-
HOMEPHOCTH TIPOSIBIEHHs OOIINX 4epT Ae(PEeKTHOCTH B CEMEHHO-IIPaBOBOI1 chepe OTHO-
menuit. O603HaYCHBI T€ CITydan, KOTOPBIE MOTYT BBICTYIaTh OCHOBAHHEM Ie()EeKTHOCTH
I0pUANYECKOro (haKTa B CEMEHHOM Ipase.

KiroueBblie ciioBa: 1eeKTHBIN IOPUIMUECKUH (aKT, HeeHCTBUTENBHBII Opak, He-
JICHCTBUTENBHOE YCHIHOBJICHUE, HECHCTBUTENBHBIN OpayHbIil JOTOBOP, aJMUHHUCTPA-
TUBHBIH MOPSAJOK NPH3HAHUS IOPUIMYECKOro (akTa HeNeHCTBUTENBHBIM, CyAeOHBII
TTOPSIIOK TIPH3HAHUS FOPUINYECKOTO (pakTa HeAeHCTBUTENBHBIM, OCIEACTBUS Ne(eKT-

HOCTH FOPHIMYECKOTO (aKTa.

Introduction. A general
understanding that legal norm
fixes an abstract model of the actual
circumstances in which this rule links
the emergence, modification or surcease
of certain legal consequences is formed
in legal doctrine. Any specific real
relationship is much more complex
and richer in features compared to its
regulatory model. Therefore, the concept
of legal facts defects have to include
criteria to distinguish permissible from a
variety of social relationships substantial
and legally significant violation [1, p. 65].

The importance of this distinction is
related in particular to the fact that the
classification of legal facts as defect has
a result in automatic cancellation of legal
consequences that were associated with
it. This is so-called absolute defect of
legal fact. Therefore, one of the important
tasks of legal technique in the current
development of the domestic legal system
is to improve methods of presentation
in hypotheses law legal facts. Legal
technique is a system of rules and methods
of preparing the most perfect form and
structure of legal acts which provide
the most complete and exact form of

regulatory requirements of their content,
and access to and understanding of the
regulation, comprehensive coverage of
the subject regulation [2, p. 123].

Proper selection of items to legal
structure is the most important part
of the problem of choosing the best
option of regulating social relations.
Hypotheses of legal rules which are
overwhelmed by actual composition of
elements, as well as compounds that
do not contain the necessary elements
reduce the effectiveness of the mechanism
of regulation and sometimes lead to
violations of the law order and to the
destabilization of society.

In this regard, the scientific community
should pay attention not only normal,
steady state operation of the mechanism
of law, but possible failures, interference
in his work. One of the negative aspects
of the implementation of the laws often
serves defective legal fact or structure that
prevents the further implementation of the
law, emergence, change or termination
of relationship entails other negative
consequences in the legal system.

Following the adoption of the Family
Code of Ukraine three dozen changes
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were made to it text. Litigation of the
application of family laws includes almost
800 thousand of court decisions. Legal
practice faces new types of defective legal
facts and their compositions. Therefore
the problem of legal facts defects in
family law is particularly relevant.

The problem of legal facts defects
has a long history. Roman law provided
responses to defects will and volition.
Today, in an increasingly dynamic
development of social relations legal facts
acquire adequate structural complexity
and not a simple form, which in turn leads
to a significant increase in the number
of cases of violation of the structure and
form of the system of legally significant
circumstances. Thus these defects range
from “harmless” minor matter of law to
very serious.

The value of the defective facts in the
mechanism of legal regulation of family
relations is largely due to their negative
role. It is resulting in destabilization of the
legal rules enforcement and in violating
of the rights and legitimate interests
of participants of public relations.
Scientific and practical development
of uniform rules and procedures of the
legal qualification of defective facts in
family law will ensure compliance with
the principles of justice and equity in law
[3,p. 5]

Neither science nor legal practice has
not developed a clear understanding of the
nature of the defect facts, its specificity
in family relationships, correlation with
family law offense. The specificity of
legal action to respond to faulty facts is
not established to this day.

Legislative and law enforcement
agencies of the public power government
don’t use the whole arsenal of legal and
technical tools that can minimize the
impact of defective regulation of the
facts on family relationships. The rules
that are specifically designed to establish
protective measures in case of defective
actual compositions which significantly
reduces the efficiency of the entire system
of family and regulations are not always
possible to find. In general, issues of legal
facts defects in family law remain relevant
and practically significant, and scattered
legislation on the subject are those that
require some improvement.

The concept of defect fact, the
question of technical design of institute
of legal invalidity of fact in the law, and

the problem of determining response to
defects actual situation in law enforcement
are among the nodes in the theory of legal
fact. Therefore, this problem has always
been a research interest among researchers
of different legal sciences, mostly
representatives of civil law science. At the
same time, we must admit that the issue of
legal facts defects and their composition
in family law in terms of the general
characteristics of the individual studies
were not. In most cases, researchers focus
on specific forms of legal facts defects in
family law - the nullity of marriage [4],
the nullity of the marriage contract [5; 6],
the invalidity of adoption [7] and others.
We believe that the theory of legal facts in
family law requires a holistic view of the
possible manifestations of defects legal
facts, legal consequences that can lead to
such defects, defects of the specific legal
facts in family law compared to other
areas of regulation, types of defects, legal
protection measures in family law from
the negative consequences of defective
legal facts. For this it is necessary to clarify
the concept and classification of defective
legal facts, to determine their legal nature,
to determine the causes and conditions that
contribute to the occurrence of defective
legal facts in family law, to develop a
general characterization of measures
to protect against the consequences of
defects of legal facts in family law and
to make recommendations for improving
legislative regulation of situations related
to legal facts defects in family law.
Certainly, multidimensional of problems
that are described does not allow to answer
completely to all issues that are related to
the defects of legal facts in family law,
however the purpose of this article is to
address the most urgent, basic theoretical
legal concept of legal facts in family law.

Description of the main research
material. Issues of legal facts defects
are not always a question of assessment
of real phenomena (relations that arise in
family law regulation), but of their legally
defined models (legal structures) which
may be defective under certain conditions
stipulated by law.

The first stage of the origin and
development of the institution of
defective facts is associated with
civil law, such as those of its rules
which describes agreements and other
transactions.  Originally division of
defective transactions on negligible and
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disputed was not in a Roman law, as there
was no general doctrine of the nullity
of contracts. However, if we look at the
history of Roman private law [8; 9], we
can reveal legal measures to respond to
possible defects in legal structure in the
ancient world. The first provisions of the
legal texts about defective facts were not
systemic and had fragmented nature. As
the story goes, the problem of defective
facts arises not only in civil law but also in
family and other areas of law and practice.
However, civil law, as at that time the most
developed branch of law, faced with the
need to respond to a variety of negative
deviations in actual formulations first.

Admittedly, the problem of defective
facts occurs simultaneously with the
emergence of the law as a certain standard
model behavior. Thus because of the
diversity of objective social relations
different kinds of deviations from legal
models that are set out in the rules are
appearing in practice regularly. The
dialectics of social and legal life leads
to the establishment of the dichotomy
“social norm — social rejection”. Law
and legal practice have at some stage of
development set of measures from the
most negative deviations from the norms
and standards.

Defects characterize not events
or actions, but their models and legal
structures that are created in respect of
legal action on their installation, fixing,
legal qualifications and more. The
statement of fact as defective is possible
as a result of display of real phenomena
by means of legal evidence and comparing
these phenomena with the standard.

Defective legal facts and their
compositions are the kind of legal
anomalies that there are certain variations
in the legal field. Defective legal fact can
be defined as a special kind of legal facts,
which has legal structure defect and (or)
non-compliance with the reality (action
or event) and, consequently, entails legal
consequences in the form of its own
invalidity and remedy if it took place.

We have to note the inadmissibility of
the offense and the identification of legal
facts with the defects. This theoretical
step leads to inaccurate understanding
of the place and role of defective actual
situations in the system of legal facts. It
doesn’t allow to see the specific quality
defective facts as a special, independent
group of legal facts. Defective legal facts
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have a special intermediate between lawful
and unlawful actions. Inconsistency to
specific legal prescriptions allows to
clearly distinguish facts from defects
(disorders) of lawful action. This feature
is called the number of researchers as
a basis for full or partial identification
of the legal structure with bug offenses.
However, this identification is false.

Differentiation between offense and
defective legal fact may be carried out on
two criteria: 1) by presence or absence
of fault — offenses are characterized by
obligatory presence of fault, defective
legal fact has not this feature mandatory; 2)
by legal consequences — the offense entails
application of legal liability (punitive,
penalties), the defective fact entails the
measures of restoring the original state
or correct existing deficiencies. Defective
can be caused by circumstances which
are not regarded as an offense. However,
offenses are not the result only of defects
of legal facts. In other words, defective
legal fact and offenses may be the same,
but it is not always [1, p. 66].

It is also necessary to distinguish
problem of defective legal acts, errors
in the legal strengthening of legal facts
(defects on the establishment of their
models in legislation) from defects
of legal fact. This is a theoretical and
practical distinction between “legal fact
defect” and “legal error”. As a result of
violations of the requirement of adequate
reflection of the social situation in the
regulation we get an error of law-making,
but not defective legal fact. Defective
facts are a problem of the enforcement of
law, not law-making.

Another important point is that the
defectiveness of legal facts should not
be confused with its incorrect legal
qualification (assessment). As a result of
this fact that is estimated by enforcement
authority does not get any defects, but
an error of law of the authorized person
may result in defective adoption of
enforcement act. Wrong qualification
does not change the actual circumstances,
but may be a cause of a new fact of defect
(for example, the judgment with false
qualifications). Typically, the adoption
of mistake enforcement act entails its
abolition and (or) changes of it.

Types of defective legal facts should
be based on substantive and procedural
criteria which are interrelated. Specificity
of impaired interest (private or public)

determines the features of procedural
order of protection the legal system
features defective facts. Procedural basis
for classification of defective facts on
the negative and insignificant can be
identified in addition to the substantive
criteria. This procedural basis includes:
1) the method of establishing invalidity
of fact (e.g., mandatory of court order);
2) the number of persons which are eligible
to initiate the finding invalid (defective).
These procedural criteria are derived
from the basic material criteria. Thus,
in family law, as a general rule, there is
valid legal presumption that if the relevant
members of family relationships do not
make legal defects fact that legal defect is
considered absent. Public authorities can
be authorized only to certify legal facts
and they should not interfere in the sphere
of personal relationships of participants of
such relations [10, p. 159].

Thus, a common feature for all
circumstances with which the law binds
the application of the legal consequences
of defects fact is that they all get legal
significance only at the initiative of the
interested party. The state does not assume
powers of intervention in this sphere of
private relations. For example, marriage
is considered valid (even if its conclusion
had defects) if any individual (one of the
spouses, the third person) declares breach
fact of signing the marriage of his rights
or legitimate interest.

We agree with those researchers who
come from the fact that minor defects
legal fact that does not entail specific
legal consequences can not be regarded as
independent types of defective legal facts.
This selection has no proper scientific
and practical value for the typology. If
the legislation provides for a special
response to procedural defects fact, it is
not insignificant deviation from the norm.
In the case of the silence of law about the
response to other possible defects of facts
these facts can be considered insignificant
and legally irrelevant. However we do
not actually have to deal with defective
legal fact because of its insignificance
deviation from the norm. Legal practice if
abstracted from these defects.

There are two main types of defective
legal facts. Insignificant facts are the type
of defective factual circumstances that are
invalid because of the special instructions
in the laws and there are not required of
court confirmation of the absence of legal
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significance. Disputed facts are the type
of defective legal facts, which need to
confirm invalidity in court at the request
of the statutory audience.

The above typology of defective facts
on insignificant and disputed does not
preclude their classification on the basis
of other criteria such as the possibility
of correction, the point detection etc.
[11, p. 274]. However typology that is
presented is aimed directly at disclosing
specifics, the defective nature of the
facts. It has, in my opinion, the greatest
scientific and practical value. Other
classifications which may be held are
minor or complementary.

It is necessary to distinguish from
other law enforcement tools protective
measures that are specifically aimed to
neutralize of the effects of defective legal
facts.

In the case of defective legal facts a
tool of the returning of the parties in the
original position that existed prior to the
actual situation of the defect is mainly
used. It achieves localization and possible
adverse effects and redress.

Abolishment of illegal acts is a special
event to respond to legal defects of legal
facts. The content of the sanctions is to
cancel the authorized persons of illegal
acts that entail cancellation by these acts
of legal consequences.

However, there are other safeguards,
including stabilization legal consequence
[1, p. 81]. For example, recognition of
“defective” valid marriage. Legislator
seeks to preserve the relations established
fact, even if not complied with certain
requirements, as a general rule may be a
ground of invalidity. Stability of relations
that are regulated by law is an independent
social value which makes protection of
rights and legitimate interests of citizens,
allows to ensure stability relations. The
reason for demand of this measure is
largely continued character of family
relationship.

Conclusions. The model that is
presented in this article is a prime example
of embodiment in legislation the concept
of balancing interests [12, p. 5]: legislator
tries to find a balance between social
values such as the stability of family ties,
on the one hand, and the certainty of legal
regulation that requires strict adherence
to the requirements for the emergence,
change or termination of legal relations
on the other. Moreover, they in turn



FEBRUARIE 2015

also are not arbitrary. These requires are
manifestation of procedural fairness that
is procedure, compliance with which is a
minimum guarantee of a fair result.
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