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Posensnymo npobOnemu 3asenenns, posensdy ma GUPIUEHHs CYOOM nepuioi iHcmaHyil
KJIONOMAHb Y4ACHUKIE CY008020 NPOBAONCEHHS HA Ccmaodii cy008020 po3ensady. Jocnidxceno
npoyecyanbHe 3HAYeHHS, Xapakmep, npupooa ma O0esKi uou KIONOMAHb, W0 MONCYMb Oymu
3aa6neHi ni0 yac cyo0oeo2o po3enAdy, a MaKox#C NPOAHANIZ08AHO NPABOGUL  MEXAHIZM
npoYecyanbHo20 NOPAOKY iX 3aA6NeHH S, PO321s0Y Ul BUPIUEHHS CYOOM.

KurouoBi ciaoBa: cyn nepmioi iHCTaHI1, KIONOTaHHS YYaCHUKIB CyIOBOTO MPOBAKEHHS,
CYJIOBUH PO3IJISiI, PO3CYA CYNy, IPaBO Ha CIPABEIIMBUM CY/I.

Hosum KpuminansHum npouecyalibHUM KojaekcoM Ykpainu Binx 13.04.2012 p.
(mam — KIIK) Oyno cyrreBo pedopMOBAHO CydyacHE BITUM3HSHE KPUMIHAJIbHE
cynounHcTBO. CTajis CyIOBOrO pO3IJISiAYy HE CTajda BUHSATKOM, 1 Xoua pedopma
TOpPKHYyJacd 1i HE TaKuM paJuKaIbHUM YUHOM, SK, HalpUKIAJ, JOCYIOBE
PO3CHiAyBaHHs, IPOTE BCE Xk IMEpe] MPaBO3aCTOCOBHUKAMU M YUYEHUMH Y 3B S3KY 3
MM TaKOX TMOCTAJIM ICTOTHI TmpobiaeMu. Y pamMKax [TaHOTO JIOCHIKCHHS
MIPOAHAJII30BAHO TaKy MpoOJieMy, SIK 3asBJICHHS KJIOMOTaHb YYACHUKAMU CYIOBOTO
MIPOBA/KCHHS B CYJJOBOMY 3aCiJIaHHI Ta, BIAMOBITHO, 1X PO3TIISL 1 BUPIIIICHHS CYA0M
mepmioi iHcTaHmii Ha crafgii cymoBoro posrmay (ct. 350 KIIK). V' konTekcri
MEPEOCMHUCIICHHS MICISI M poJii CyAy B KPHUMIHAJIBLHOMY MPOBAKEHH1 aKTyaJbHUM
YSIBIISIETCS TOCIIKEHHS BIATIOBITHUX MOBHOBAXKEHD CYyy, peaii3allis SKUX BILUIMBAE
He JuIiie Ha 3a0e3MeueHHsl MpaB, CBOOO/I 1 3aKOHHHMX IHTEPECIB YUaCHUKIB CYJOBOTO
O3Sy, ajlie M Ha CIpaBeJIUBE 3/IIMCHEHHS MPABOCY/I/IS B IILTIOMY.

[IutaHHs pO3TASAY ¥ BUPIMIECHHS KJIOMOTaHb CYJOM TEPIIOi 1HCTAHIIIT K OJHE
3 MOro MOBHOBAXKEHb HA CTA/Ili CYZ0BOTO PO3MJISIAY B KPUMIHAIBHOMY MTPOBA/KEHHI B
KOHTEKCTI BUBUEHHS MPOLECYaTbHOIO CTaTyCy CyAy Oysi0 MpeaMeTOM JOCIHIKEHHS,

30KpeMa TaKMX BITYM3HSHHUX 1 3apyOikHUX yueHuX, sk A. bapak, B. /I. bpunies,
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C. B. bypmarin, 0. M. I'pomesuii, I'. 1. 3aropcekmii, M. O. Komoko:os,
B. T. Mamspenko, [. JI. Tlerpyxin, B. O. Ilonemomko, K. B Ilponin,
10O. 1. CrenoBebkuii, B. M. Tpodumenko, JI. C. Xanaees, O. I'. [luno ta iH.

VY AOKTpUHI KPUMIHAIBHOTO MPOLIECY MiJ KIOMOTaHHSAM PO3yMIi€ThCs OdiliiiHe
3BEpPHEHHS [0 CyAy OCOOM, sika HajlJeHa TaKUM IpaBOM, BHUKJIAJICHE B YCHIM 4H
nucbMOBI  ¢opmi. KiomoTtaHHs MOXyThb CTOCYBAaTHCS BHUKOHAHHS IEBHOI
MPOLECYaNbHOI 1T UM MPUUHATTS PIIIEHHS 3 YCIX MHUTaHb, SIKI MAIOTh 3HAYCHHS IS
BCEOIYHOT0, MMOBHOTO Ta 00’ €KTHUBHOTO JOCIIPKEHHS BC1X 0OCTaBUH KPUMIHAIBHOTO
MIPOBA/KCHHS, 3 METOI0 3a0e3nmedyeHHs mpaB 1 CBOOOJM YCIX YYaCHHKIB CYIOBOTO
MPOBADKCHHS, TependadeHoro 3aranbHumu 3acagamu KIIK [5, c. 81]. Ilpu npomy
yCHE KJIOMOTAHHS 3aHOCHUTBCS [0 YpHaly CYyIOBOIO 3acCiJlaHHs, a MHUCbMOBE —
MIJJISITa€ OTOJIOMIEHHIO Ta JOJIA€ThCA O MaTepiajiB KPUMIHAIBHOTO MPOBAKCHHS
[12, c. 726-727; 14, c. 552]. SIk110 KJIONOTaHHS [MOJAI0ThCS B TUCHMOBIH (hopMi, TO B
TAKOMY BHUIIQJIKy BOHU OTOJIONIYIOTHCS B MOPSAIKY Haaxo DkeHHs [21, c. 98].

Takoxk, 3aCTOCOBYIOYM IIOJO0 BHW3HAYCHHS  TOHSATTS  «KIJIOTIOTAHHS
MDKrajly3eBy aHaJIoTilo, MOXXHa BKazaTM Ha Te, 1m0 y 3akoHl Ykpainu «IIpo
3BEPHEHHS TPOMASH» 3asBa (KJIOMOTAHHS) BU3HAYAETHCA SIK «3BEPHEHHS TPOMAJISIH
13 MPOXaHHAM NPO CHPUSIHHS pearizaiii 3akpirmieHux KOHCTUTyIi€ Ta YHHHUM
3aKOHOJABCTBOM iX MpaB Ta iHTepeciB a00 MOBIIOMIICHHS MPO MOPYIICHHS YMHHOTO
3aKOHO/JABCTBA YM HEAONIKM B MJISUIBHOCTI MIJIPUEMCTB, YCTaHOB, OpraHizaiii
He3aJekHO B1J1 (OpPM BJIACHOCTI, HAPOAHUX JEMyTaTiB YKpaiHu, JEMyTaTiB MiCIIEBUX
paa, mocagoBUX o0Ci0, a TaKOX BHUCIOBJICHHS JIyMKH IIOAO TMOJIMIICHHS 1X
TISTBHOCTI». A BJIacCHE «KJIOTIOTAHHS» BU3HAYAETHCS K SK «IIHUCHMOBE 3BEPHEHHS 3
MPOXaHHIM PO BU3HAHHS 32 0CO00I0 BiJIMOBIAHOTO CTATyCy, MPaB Yu CBOOO TOIIIO»
[11].

Ha BaxuBiCTh IHCTUTYTY 3asBJICHHS (MOJIaHHS) KJIOMOTaHb Y KPUMIHATBHOMY
MPOBA/PKEHHI BKa3ye HE Juile Ta oOCTaBWMHA, IO 1€, MO-TIepIle, € Crnocid
3a0e3neyeHHs] BCeOIYHOro, MOBHOT0, 00’ €KTUBHOTO I HEYNEPEeIKEHOro po3risiay i
BUPILIEHHS CIPaBU, 3A1MCHEHHS €(PEKTUBHOTO CYJOYMHCTBA B IIJIOMY (200 X, SIK

3a3HAYa€THCS B JITEPATYpi, € METOIO CTBOPEHHSI YMOB JUIsl TOCTIIKEHHS B CYJl BCIX
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HeoOX1HUX (akTiB, BCEOIYHOTO, MOBHOTO i HEYNEPEIKEHOIro JOCTIIKEHHS BCIX
0OCTaBMH KpUMIHAJIBHOTO TIPOBA/PKEHHA, a B KIHIEBOMY pe3yjibTaTi MAJis
MIOCTAHOBJICHHS 3aKOHHOI'O Ta OOTPYHTOBAHOTI'O PIllICHHS 1O CYTi cupaBH [8, ¢. 93; 12,
c. 726]); ame i, mo-apyre, e € crocid 3a0e3neueHHs MpaB i 3aKOHHUX 1HTEPECIB
YYaCHUKIB KpUMIHAJIBHOTO MPOBAHKEHHS, 30KpeMa 1 B CyAl nepiioi iHcTaniii. Takoi
no3uilii forpuMyeTthes W BepxoBuuii Cyn Ykpainu, BKa3ylouu Ha Te, 10 MpaBUIbHE
1 CBO€YacHEe BHUPIIICHHSA KJIOMOTaHb YYAaCHUKIB CYIOBOTO DPO3IIISIAY € BaXXJIMBOIO
YMOBOIO 3a0e3MeUeHHs MPOLECYalbHIX TapaHTiil OCTaHHIX'. SIK 3a3HAYAIOTH BUCHI,
MPaBO 3asBIIATH KJIOMOTAHHS € BXKJIMBUM MPOIIECYaTbHUM MPaBOM 0OCi0, siKi 6epyTh
y4acTh Y CYZOBOMY IPOBAJKEHHI, Ta CBIIYUTH MPO 3a0€3MEUeHHS 3acaj PIBHOCTI Ta
3MarajJbHOCTI CTOPIH KPUMIHAJILHOTO MPOBAI)KEHHS, rapaHTOBaHUX cTaTTsMu 10 1 22
KIIK [5, c. 81]. Omxe, 3 ogHOro OOKY, 3asBJICHHS KJIOMOTaHb — I TIPaBO OCOOU; 3
IHIIIOTO — II€ € Ba)KJIMBA IpoIleCyalibHA TapaHTisd 3a0e3NedYeHHs SK 1HIIUX TpaB Ta
3aKOHHHUX 1HTEpeciB 0ci0, Tak 1 JOTPUMAHHS HaJEKHOI MPaBOBOI MPOLEIYPH B
oMy (1o, BiamoBimHo g0 cT. 2 KIIK, € omHuMm i3 3aBmaHbh KPUMiIHAJIBLHOTO
MIPOBAJIYKEHHS ).
Amnaniz Hopm KIIK (o miaTBepmaxyeTbest il mpaBO3acTOCOBHOIO MPAKTUKOIO)
JIa€ TiJICTaBU 3pOOUTH BUCHOBOK IIPO TE, [0 apXITEKTOHIKA YUHHOTO KPUMIHAIBHOTO
MPOIIECYaTbHOTO 3aKOHY Ha ChOTO/HI Taka, IO PO3TJIs Ta BUPIMIEHHS KJIOMOTAaHb
y4acHUKiIB cynoBoro npoBamkeHHs (ct. 350 KIIK) y mporenypi cymoBoro po3risiay
3MIMCHIOETHCS CYJIOM YK€ IMICHS 3aKiHYEHHS MiArOTOBYUX JI0 CYJAOBOTO PO3TIISTY Ji
(crarti 342-346 KIIK), micng Toro, sik OyAe OrOJIOMIEHO MPOKYPOPOM KOPOTKUM
BHKIAA OOBHMHYBambHOTO akta (4. 2 cr. 347 KIIK)®, micas pos’scHeHHs
o6BuHyBaueHoOMY cyTi oOBuHYBaueHHs (cT. 348 KIIK) Ta Bu3HaueHHs cyqoM oOcsry

JI0Ka31B, M0 MJIATAI0Th JOCIIKEHHIO, Ta IOPAIKY iX pochimkerHs (ct. 349 KIIK),

! lu. 1. 7 nocranoeu ITnenymy BCY «IIpo BHKOHaHHS cynaMu YKpaiHU 3aKOHOJIABCTBA i mocTaHoB Ilnenymy
BepxoBaoro Cyny VYkpaiHH 3 NHTaHb CYZOBOTO PO3TILIAY KPUMiHAIBHHUX CIPaB i MOCTAHOBJIEHHS BHPOKY» Bil
29.06.1990 p. Ne 5 (B pen. 30.05.2008 p.) [10].

% Jlo peui, He 3aiiBEM Oy/e HATOJIOCHTH Ha TOMY, IO BXE NPH 3JifiCHEHH] wiei mpowecyanbHOi i (OroIomeHHs
MIPOKYpOPOM OOBHHYBaJIBHOTO aKTa) YIACHUKH CYIOBOTO NMPOBAKEHHS MAIOTh IPABO 3dA6uUmu K1onomanus (KypcuB
Hamr. — O. 1)) po oroomeHHs 00BHHYBaJIBHOTO aKTa B IOBHOMY 06c¢si3i (4. 2 c1. 347 KIIK).
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TOOTO BXKE Ha eTami CyZOBOrO posrisigy (CymoBoro ciuigcra)’. I Taka mpakTHKa
CyIIiB OOTpyHTOBYeThCs (1 IIUJIKOM HEOE3MiJCTaBHO) camMe TOCIIJOBHICTIO
BUKOHAHHS TUX 1, BAMHEHHS SKUX Nepe10adyeHo MpoLeaypor0 CyJOBOTO PO3IIISLY,
HOTO periiaMeHTy, BperyJbOBaHOTO 3aKOHOM. AJDKE TUTbKH TOCHIIOBHE BUKOHAHHS
BCIMa  Y4YaCHUKaMHM  CYJOBOIO  MPOBA/KEHHS  MPUIKUCIB  KPUMIHAJIBHOIO
MPOLIECYaIbHOrO 3aKOHY, SIK yOayaeThCsi, MOXE CIPHUATH JOCATHEHHIO 3aB/IaHb
KPUMIHAJIIBHOTO CYJOYMHCTBA. BuXomasuum 3 IbOTO, OYEBHUIHO, 3aKOHOJABEIlb 1
3aKpIMUB 000B’SI30K TOJIOBYIOYOTO B CYJIOBOMY 3acijiaHH1 3a0€3MeUnuTH J0Jep KaHHs
MOCJTIIOBHOCTI Ta TMOPSAAKY BYMHEHHsS TporecyanbHux mid (4. 1 ct. 321 KIIK). Sk
3a3Hauae B.Il. Ctenamin, Bci mporecyanbHi Aii Cyqy B MIArOTOBYIA YacTHHI
CyJIOBOTO pO3MIsiAy TOBUHHI 3/IACHIOBATHCS B CYBOpPO BKa3aHI B 3aKOHI
MOCIIJOBHOCTI. be3 MOCHiIOBHOTO BHKOHAHHS BCIX MpOLECyalbHUX MIA 1
BCTAHOBJICHHS MMUTaHb, 10 MiJUISTal0Th BUPIIIEHHIO B MATOTOBYIN YaCTUHI CYJ10BOTO
3acijlaHHs, HE MOXKYTb OyTH CTBOpPEHI YMOBH JJIsl IPOBEACHHS CYJOBOTO CIIJICTBAa B
CYBODIl BIAMOBIAHOCTI 3 BuMoramu 3akony [13, c. 188]. Ognak mymaeThcst, 110 Taki
MIPKYBaHHSI € CHpPaBEeJIMBUMH Yy pasi, SKIIO 3aKOHOJABYl IMOJOKEHHS M030aBieHI
HEJIOJIIKIB  3aKOHOJABYOi TEXHIKM, a €(QEKTUBHICTh 3aKOHy IMiATBEpKEHA
IPaBO3aCTOCOBHOIO MPAKTUKOIO.

Bumieszaznauena »x oOcTtaBuHa (a camMe Take «BIATATYBaHHS» B yaci
MOKJIMBOCTI 3asIBJIICHHS, PO3TJISIY Y BUPIIICHHS KJIOTIOTAaHb), HAa HAIIIe TIEPEKOHAHHSI,
HE MOXE€ MO3UTUBHO MO3HAYMTHCS HA BCEOIYHOCTI, TMOBHOTI ¥ HEyNepeKeHOCTI
CYIOBOTO PO3TJIALY KPUMIHAIBLHOTO TPOBADKEHHSA. AJKE, >KOIHUM YHHOM HE
3amepeuyroy  MOKJIMBOCTI  TOJAHHS  KJIOTMOTaHb  YYaCHUKAMH  CYJOBOTO
MPOBAKEHHS MPOTATOM YChOT'O CYJIOBOT'O PO3TJIANY, HAa OyAb-sKif CTajii CyI0BOro
MIPOBA/KECHHS, — K JI0 BUXOMY CyIy B Hapaady KIMHATY JUIsl YXBaJleHHS CYJOBOTO

piieHHs (Ha MOJJIMBICTH I[LOTO BKa3ywoTh, Hampukian, B. M. Tpodumenko [14,

! 3asnHaunmo, mo KIIK Ha chorogHi He omepye MOHATTSIM «CyIOBE CIIJCTBO», BHKOPHCTOBYYH, HATOMICTb,
«CYIOBHH DPO3TIISIA» — SK JUISA TIO3HAYEHHS OKPEeMOI CaMOCTIMHOI CTajlii KpUMIiHAJIBHOTO TPOBADKEHHS, TaK 1 JJIs
MMO3HAYEHHS OKPEMOTO0 eTamy miei cTafii, mo 3a Tepminonorieto KIIK 1960 p. maB Ha3By «cymose ciimcTBoy». Ilporte
BBaYXA€MO, II[0 TIO CYTi IeH eTam (paKTUIHO 3aJHIINBCS B CTPYKTYpi CTalii CyZOBOTO pO3TIAY, i TOMY HEMA€ JKOTHUX
MICTaB /sl HEeBUKOPUCTAHHS I[bOTO MOHSTTS B JOKTPUHI KPUMIHAJIBHOIO MPOIECy. A TOMY, BUXOASYM 3 TaKUX
MIpKyBaHb, TYT 1 Jajii HaMu OyJae BUKOPHUCTOBYBATHUCS ISl YTOYHEHHS CMUCIY 3aKOHO/ABYMX MOJOXXEHb Ta BIACHUX
PO3IyMiB (a TaKOXX MOJIOXKEHB, III0 3YCTPIYalOTHCS B JIITEPATYPi) CIIOBOCIOIYKA «CYIOBE CIIICTBOY.
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c. 552] Ta C. M. Mimenko [5, c. 81]), Bce x BBakaeMo, 1110 B IMEPEBaXxKHiil OUIBIIOCTI
BUIMAJIKIB, 3a 3arajJlbHUM TPaBUJIOM, HAWOUIBII MOIITLHUM, BUBXKEHUM Ta
HEOOXITHUM € 3IIMCHEHHS IUX MpOolleCyaJbHUX I caMe B MIJATOTOBYINM YacTHHI
CyI0BOro po3rimsiny’. OCKiNbKH, SIK yKe 3a3HAYAT0CS, 3aBISKH IHCTUTYTY 3asBICHHS,
pPO3TJISAy ¥ BUPIMIEHHS KJIOMOTaHb CTBOPIOIOTHCS TMEPEIYMOBH Jid €(PEKTHBHOIO
3MIMCHEHHSI CYJIOBOTO pO3MIAAY (ake 3a CBOEK CYTTIO KJIOMOTaHHS MAaroTh
MITOTOBYUN Ta TpaBo3a0e3MeuyBAIBHUIN XapaKkTep), a TOMY TMOBEPHEHHS JO0 ITUX
NUTaHb YX€ MICNS TOro, sIK (pakTUYHO OyJe pOo3MoYaTo CYJIOBHM po3risi (CymoBe
CMiACTBO), Oyae BHOCHUTH JIO MOro TMPOIENypH JIHUIIEe 3aiiBe 3aTATYBaHHS Ta
HEBU3HAYCHICTb.
Xouya KIIK 1 HEe BCTaHOBIJIIOE BUUYEPITHOTO TEPENiKy KIOMOTaHb, SIKI MOXYTb
OyTH 3asBIICHI Y4YaCHUKaMH CyJOBOTO TIPOBA/DKEHHS, OJHAK BOHH MOXYTh
CTOCYBaTHCSI BCIX IHTaHb, SKI MalOTh 3HAYEHHS JJIsI BCEOIYHOTO, TMOBHOTO Ta
HEYNEPEPKEHOTO JTOCHII)KEHHS 00CTaBUH KPUMIHAIBHOTO MPOBA/IKEHHS Ta 3 METOIO
3a0e3neueHHs mpaB 1 CcBOOOJ YYaCHHKIB Cy[0BOro mnpoBamkeHHs [14, c.552].
3asBIICHUMH, 30KpeMa, MOXKYTh OyTH KJIOIOTAaHHS IMPO: 3a0e3MeueHHs Oe3MeKU 111010
cebe, WIeHIB CBO€ET ¢iM’1, OIM3bKUX POINYiIB, MaiiHa, kuTia Tomo (1. 12 4. 2 cT. 42;
mS5 9.1 cr.56; m.8 .1 ¢T.66; m. 4 4.2 ¢1.68; m. 7 4.3 ¢1.69; m.6 4.4 cr. 71
KIIK); BimBim y mopsiaky, mepenOadeHomy crarmsiMu 75-83 KIIK? samydeHHs
crneriajicta ab0 BUKOPHCTaHHS HWOro moscHeHb 1 jgomomoru (4.3 cr. 71 KIIK);
CyJIOBUH BUKJIMK TEBHOI 0COOM (3a KJIOMOTAHHSM I11/103PIOBAHOT0, 0OBUHYBA4Y€HOTO,
HOTO 3axWCHUKA, MOTEPIIOTO WOTO TMPEACTABHUKA), SKIIO CyJ BCTAaHOBHTH
HAsBHICTH JOCTATHIX IMJACTAaB BBa)XKAaTH, IO Taka oco0a MOXKE JaTH IOKAa3aHHS, SKI
MarOTh 3HAYEHHS JJIsl KpUMIHAJIBHOTO MPOBAKEHHS, a00 11 y4acTh Y HpoliecyalibHii
nii € oboB’si3koBor0 (4. 1 cr. 134 KIIK); 3xailficHeHHs mpuUBOIY 3a KJIIOTOTAHHSM

CTOPOHHM KPUMIHAJIBHOTO TMpoBakKeHHs, motepnuioro (4.2 crt. 140 KIIK); 3miny,

. [Ipo nmesiki iHIN BUMAAKK SK BUHATKH 3 I[bOTO MpaBuiia (3asBJICHHS KJIOMOTaHb Ha OUIBII Mi3HIX eTamax CyIOBOrO
PO3TIANY), iX MPUYUHA, YMOBH Ta BaXKJIMBICTh CaMe TaKOTO BHUPIIIEHHS 03HAUYEHOTO MUTAaHH:, Oy/e PO3TISHYTO Jali.
Jlo pedi, momaHHsA 3asBU PO BIIBiA Yy CyIOBOMY PO3TJISIII JOMYCKAETHhCS, 3a 3aralbHAM MPAaBHIIOM, CaMe B
miAToTOBUid wacTHHI cymoBoro 3acimanas (4.4 cr. 80; cr.344 KIIK), mo TakoXx BKa3ye Ha HEIMOCHTiIOBHICTH
3aKOHOJABIIS LIO/I0 MUTAHHS MPABOBOTO PEryJIOBAHHS 3asBICHHS M PO3MNISAY KJIOMOTaHb B CYZOBOMY po3risimi. I
TIJBKH 32 YMOBH, SIKIIIO TiACTaBa Ui BiIBOAY CTaljia BiloOMa IICJS MOYATKY CYIOBOTO PO3TILANY, TIOAAHHS TAaKOl 3asBH
JIOITYCKA€ETHCS MPOTATOM TTOJAIBIIOT0 3iCHEHHS cytoBoro posrmsay (4. 4 cr. 80 KIIK).
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cKacyBaHHS ab0o oOOpaHHS 3amoOODKHOTO 3aX0Ay 3a KIOMOTaHHSIM CTOPHU
ob6BuHyBaueHHs abo 3axucty (cT. 331 KIIK); OaxkanHs BUCTyNaTu B Cy/Ii PIIHOIO 200
1HIIIOI0 MOBOIO, SIKOI0 YYACHUKH CYZI0OBOT'O MTPOBA/IP)KEHHS BOJIOJIIOTh, KOPUCTYIOUNCH
y pasi HeoOximHOCTI mociyramu mnepeknagada (4.3 cr.29 KIIK), a Takox mpo
3anmydyeHHs nepekiagada (4. 3 cr. 224 KIIK) tomo [5, ¢. 81-82].

Bupimenns 1mmMx Ta MOXJIMBHX IHIIMX MHTaHb, OE3MEPEUYHO IOBUHHO
BiI0OYBaTHCA Ha MOYATKOBOMY €Tali CYJOBOTO PO3IJISIAY — Y MIATOTOBYIM HOTO
YaCTHHI, OCKUIBKA caMe B Hill CTBOPIOIOTHCS HEOOX1JHI MepeyMOBHU ISl TIOBHOTO
00’€KTUBHOTO JOCIIPKCHHS JOKa3iB 1 yXBaJeHHS CIPABEUIMBOIO PIIIEHHS MpU
J0/iep>KaHH1 IPaB Ta IHTEPECIB YUaCHUKIB MPOIIECY.

Ak cnpasegnuBo Bkazye JI. C. XanaeeB, y4aCHUKH CYJOBOTO TMPOBAKEHHS
MOXYTh 3asiBJISITH PI3HOTO POJY KIOMOTaHHS, BHUPIIIUTH $AKI HEOOXITHO IIEe 0
cynoBoro ciiacTtsa. Lle MoxxyTh OyTH He Julle KIOMOTaHHS, 1110 CTOCYIOTHCS JT0Ka3iB,
aje W 1HII, K1 MOB’A3aHl 3 BU3HAYEHHSM KOJa YYACHUKIB CYJIOBOTO PO3TJISLY Ta
pyxom cmopaBu [21, c¢.98-99]. Taka cymoBa mpakTHKa, 3a3Havya€e aBTOpP, BIKE
chopMoOBaHa MPOTATOM TPHUBAJIOTO 4Yacy, 1 BIAMOBIAHI TOJIOKEHHS 3HAMIILIA CBOE
BimoOpaxxenHs e y nmoctanoBi [Inenymy BepxoBuoro Cyny Pociiicekoi depaepairii
Big 17.09.1975 p. Ne 5 i sika € uMHHOIO Ha ChOTOIHI [1uB.: 6; 21, c. 99].

[Toxi6noi ToukM 30py noaepxyerbes 1 B. O. [lonentoniko, akuil 3a3Havae, 110
OKpIM KJIOTIOTaHb 3 TUTaHb, III0 CTOCYIOTHCS JOKA31B, MOXKYTh 3asBJISITUCS I 1HIII, SIKi
aBTOP MPOIOHYE PO3AIIMTH HaA JBI rpynu: 1) Ti, IO CTOCYHOTHCS JOMYCKY THUX YH
1HIMX 0ci0 10 ydacTi B MPOBAHKEHHI (HANMPHKIIAA, 3aXMCHUKAa OOBHHYBAau€HOTO),
npo 3MIHY IOPUIAYHOTO CTaTycy ocoOM (Hampukiaa, MNpO BH3HAHHA OCOOH
MOTEPMIO0) TOIMIO; 2) KIOMOTAaHHS TMpPO 3aKPUTTS MPOBAHKCHHS, 3yMUHEHHS
npoBa/KeHHS Ta iH. [8, ¢. 104].

OTxe, 3asBJICHHS 1 BUPINICHHS KJIOTIOTaHb — 11¢ TUTaHHS, 10 MAaIOTh Ba)KIIMBE
3HAYEHHS JUIA MOAAJBIIOro cyaoBoro posrisay [14, c.548]. Cama Ha3Ba
«MATOTOBYA YACTWHA» CBITYUTH TPO TE€, IIO BOHA BKJIKOYAE B cebe mii cymy,
CHpsIMOBaHI Ha MIArOTOBKY O€3MOCEpPEeAHbOr0 PpO3IIsAY CHpaBd MO CyTl, Ali 3i

BCTAHOBJICHHS Ta TIEPEBIPKHA HASTHOCTI HEOOX1THUX JIJISl IILOTO MPOIIECYaTbHUX YMOB,
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y TOMY YHCIl — B pa3i HEOOXIAHOCTI — 1X JOTOBHEHHS, BUPILICHHS MUTAHHS MPO
MOXJHBICTh po3rsany crpaBu [13, c.188]. Sk Bigznauae B. O. Ilomemromiko,
OCKUIBKM B TIJATOTOBYIM YacCTUHI CYJOBOTO 3acilaHHs TIPOBOJMUTHCS OCTaHHS
nepeBipka HasBHOCTI MPOLIECYAIbHUX TMEPEAyMOB [UIsl TOTO, LIO0 MepedTH 10
CyJIOBOTO CJIJICTBA, TO HEMPABUJILHO BIJIBOJUTH MIATOTOBYIM YACTHHI CYTO
dbopmanpHuil Xapaktep. Bing Toro, sk mpoBeleHa MiATOTOBYA YacTHHA CYJIOBOTO
PO3TIIsiAY 1 SK BUPIMIEHI B HIA PO3IJISHYTI MpoLecyalbHI MUTAaHHS, 3HAYHOIO MIPOIO
3QJIEKUTh TMPaBUJIBHUN PO3IJIAL CIpaBd, OXOpPOHA IpaB Ta 3aKOHHUX 1HTEPECIB
ydacHUKIB mporiecy [8, c. 93].

Sk 3a3HayalOTh Y4Y€Hi, KJIOMOTaHHS MOXYTh HAAIUTH A0 CyAy Mmicis
npu3HaueHHs1 cyqaoBoro po3rmmiay (ct. 316 KIIK), ame no mouaTky CymoBOro
po3rsimy. B mpoMy pasi Taki KJIOMOTaHHS TAaKOX MMIATAIOTH PO3TISIAY B
HiArOTOBYIH YacTUHI CyA0BOro 3aciganus [auB.: 21, ¢. 98; 13, c. 205].

[Ipyu 1bpoMy, 3BUYAHHO, BHPIIMICHHS JEAKUX TMUTaHb, SKI OB s3aHi
0e3ImocepeIHbO 13 TMPOIECOM JOKa3yBaHHS, 3 SCYBaHHSAM OOCTaBMH, IO MAalOTh
3HAUEHHS JUIsl KPUMIHAJIBHOTO MPOBA/KEHHS, Ta MEPEBIPKHU iX JOKa3aMHu, MOXKe
BiIOyBaTUCA K Y MIATOTOBYIN YAaCTHHI, TaK 1 IPOTATOM yChOTO CYJIOBOTO PO3TIISTY
(cyzoBoro ciifcTBa), 30KpeMa, HalpuKiIaa, Ipo: BUKIWK eKCIepTa Mpu JOCIIIKEeHHI
BHUCHOBKY €KCHEpPTU3M JJIsl JIOMUTY IMiJl Yac CYJOBOTO PO3IJISAY AJIA PO3’SICHEHHS YU
NONOBHEHHSI 1oro BUCHOBKY (4. 7 cT. 101 KIIK); HajaHHS TUMYAacOBOTO JAOCTYIY 10
peuert 1 gokymeHTiB (4.2 cT1.333 KIIK); nopydeHHs opra"y A0CYyI0BOIO
PO3CIIAyBaHHS 3a KJIOMOTAHHSM CTOPOHU KPUMIHAIHHOTO TPOBAKEHHS MPOBECTH
MeBHI ¢4l (po31IyKoBi) 1ii, HEOOX1IHI JUIsl BCTAHOBJICHHS 0OCTaBUH ab0 NEepeBipKU
00CTaBHH, SIKI MalOTh ICTOTHE 3HAYEHHS [Ji1 KPUMIHAJIBHOTO MPOBAKEHHS, 3a
YMOBH, 1110 BOHH HE MOXKYTb OyTH BCTaHOBJICHI a00 MepeBIpeHi 1HIIUM IUIAXOM (4. 3
cT. 333 KIIK); Bu3HaHHS J0Ka3iB HEAOMYCTUMHUMH TOIIO [5, c. 81-82; nuB. Takox: 3,
c. 89]. Cuig nmpu 1pbOMY 3a3HAYMTH, IO CYJ HE BIPaBl BIAXHUIUTH KJIOIOTaHHS 3
MOTHBIB HAsBHOCTI Yy CIIpaBl JOKa3iB, $KI CBiJU4aTh MpPO BHHYBATICTh YH
HEBUHYBATICTh OOBHHYBAUYE€HOTO, OCKUIBKU II¢ OyJe CBITYEHHSAM YHEPEIKEHOTO

CTaBJICHHA CyJy IIOJO0 BHUPIIIEHHS CHOpaBU TO CyTI ¥ (akTUuHO TM030aBIIsie
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OoOBHHYBA4Ye€HOTO IpaBa Ha 3axucT [12, c. 726; &, c. 104]. Takoxk, SK 3a3HAYAIOThH
TOCIITHUKH, CyJl HE BIpaBl BIMOBUTHU B 3aJ0BOJICHHI KJIOMOTaHHS MPO JOMHT Y
CyJIOBOMY 3aciiaHHI 0COOM SIK CBiJKa, SIKMI 3’SIBUBCS B CyJ 3a 1HIIIaTUBOIO CTOPIH
[13, c. 205-206; 3, c. 89]. Oxpim 11pOTO, CYJ TAKOXK HE BIPaBi BIJIMOBUTH CTOPOHI B
3aJI0BOJICHHI KJIOMIOTAHHS MPO BUKIUK 1 JOMUT SIK CBiZIKa TaKoi 0COOH, SIKy CTOPOHH
IPOCWIIH TIPUITH B CY/I, ajie 1 ocoba 70 Cyny He 3’ sIBUIIACS, MOTHBYIOUH 1€ THM, IO
HEMa€ CyIOBOI MOBICTKH', Y 3B’SI3KY 3 UMM CTOPOHH NPOCSTH BHIIHCATH TOBICTKY
(To0OTO «cynoBuii BUKIUK». —O. I1.) Takiii 0co0i, 3000B’SI3yI0ThCS 3a0€3MEYUTH HOTO
SBKY B CyJ K cBijnka. Cy/1 MOBUHEH 3aCTOCYBATH 3aX0/U y 3B S3KY 3 BUKJIMKOM TaKO1
ocobu 110 cydy, IepeaaTH BIAMOBIIHIA CTOPOHI CYAOBY HOBICTKY («CYIOBHM BHUKIHK
-0. I1)) [13, c. 205-206].
3a 3araJIbHAM MPABUIIOM, KJIOTIOTAHHS YYaCHUKIB CYJIOBOTO PO3TIISAY, 30KpeMa
PO BUKJIUK HOBHUX E€KCIEPTIB, CHEIIATICTIB, PO BUTPEOYBaHHS PEUOBHUX JOKa3IB 1
JOKYMEHTIB IIJIJIATal0OTh BHUPIIICHHIO OE3MOCEPEeIHhO IMCHs 11X 3asBJICHHSA U
OOrOBOPEHHSI, OCKUIbKH 3QJIMIICHHS LUX KIOMOTaHb Oe3 MPUMHATTA pilieHHs Oyne
cymepeunTu cMuciy 3akony [21, ¢. 98]. B. O. Ilonesroniko, HalpuKiaa, BKa3ye came
Ha HeraiiHe po3B’sA3aHHs KJIONOTaHb 0€3M0oCcCepeIHbO B MIATOTOBY1N YaCTHHI CYIOBOTO
pO3IIIsIy, TaK SIK 1€ JI03BOJISIE€ 3aBHUKY KJIOMOTAHHS OUIbII YITKO BU3HAYUTHCS 31
CBO€I0 TIO3UIIIEI0 IO CIIpaBi, a 3 I1HINOI CTOPOHH, BIAKJIAJACHHS BUPIIICHHS JEIKUX
KJIONIOTaHh HAa MalOyTHE, HANPHUKJIAJ, CTOCOBHO 3aJIyYCHHS HOBUX JOKa31B, MOXKE
MPU3BECTH JI0 X OE3MOBOPOTHOI BTPATH, UM 3aTATYBAHHS MPOIECY, TPUITYCTHUMO, TIPU
HEOOXIIHOCTI TOPYUYCHHS MPOBECHHS CcynoBoi ekcrieptusu [8, c. 105]. Okpim Toro,
ak 3a3Hadae [. 1. Cucoenko, Oyab-sike 3BOJIIKAHHA Y BHPILIEHHI 3asiBICHOTO
KJIOTIOTaHHS, BIJKJIAQJCHHS CYJOM BHpIIICHHS KJIONMOTAHHS, 3aJHIICHHS HOTO
«BIIKPUTUM», 1100 BUPIMIATA WOTO 3TOJOM, € HEMPUIYCTUMHUM, MOPYIIYE BUMOTH
00’€KTUBHOCTI Ta HEYNEPEIKEHOCTI CYIOBOIO pO3IJIANY 1 HE CTBOPIOE BCIX
HEOOXITHUX YMOB [UJIsl peajizaiii CTOpOHAMU IXHIX MpolecyalbHUX TMpaB Ta
BUKOHAHHS MPOLECYaJbHUX OOOB’SI3KIB y MOBHOMY 00cs3i [12, ¢. 727]. V 1pomy

NMUTaHHI BUCHUM € CONAapHUM 13 Ti€l0 MO3UIlI€I0, Ky oOcToroBaB BepxoBHuii Cyn

! To6To MaeThes Ha yBa3i «CyXOBHIT BUKIHKY y 3HAaYeHH, mo #ioro xae KITK (mpum. — O. I7.).
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VYkpainu, BKa3zyloud Ha HEMPUITYCTHUMICTh BIAXWICHHS PO3IVIALY KIOMOTaHHS abo
{HIIIe BiZICTPOUCHHS B OO BUpIMICHHi .

[Ipote 3 Takow KATETOPUYHICTIO TBEPKEHHS aBTOpa («OyIab-sKe»)
MOTO/DKYIOThCS HE BCl BUEHI, OCKIJIBKH, SK CHPABEJIMBO 3a3HAYAIOTH JOCIITHUKH,
ICHYIOTh 1 BUHATKHM 3 IIbOTO 3arajibHOr0 IpaBuia. 3 ypaxyBaHHSIM IyMKH CTOPIH 1
KOHKPETHHUX JaHUX MOKJIMBE TaKOX BIAKJIAJCHHS BUPIIICHHS KJIOMOTAaHHSA 10 CYTI HA
cranito (eran — npum. O. [1.) cynoBoro ciijactBa. Tak, BUPIMICHHS KIOMOTAHHS PO
IPOBEJICHHSI MOBTOPHOI EKCHEPTU3M MOKJIMBO JIMIIE MICHS JIOCHIIKEHHS CYAOM
NEepIIOr0 BHCHOBKY €KCIepTa, IO JOJy4eHui a0 matepianiB cmpasu [13, c. 205,
207]. BupimeHHS OHOTO KIOMOTAHHS B MiATOTOBYIM YaCTHUHI CyIOBOTO PO3TIISAY
HEMOXKJIMBO, TOMY III0: TO-TIEpIie, TOCTIKEHHS JOKa3iB Cy/ 31MCHIOE YK€ TTiJI Yac
CYZIOBOTO PO3TIISAY (CyIOBOTO CIIACTBA); 1 MO-APYTe, SIK BUILIUBAE 13 CHCTEMHOTO
taymadeHHs HopMm KIIK (4. 2 ¢1.22; 4. 1, 2 ¢1. 23; a63. 6 4. 4 ¢1. 291; 4. 1 c1. 317 Ta
1H.), OyJb-sIK1 JIOKa3u CTOPOHM MOJIal0Th CYAY TIJIBKH Mij 4ac CyAOBOTO PO3TIISIY.
OTxe, BUCHOBOK €KCTepTa, HAIPUKJIIAJ, MOKE i He OyTH 1€ HaJaHUM CYJy I MOTO
JOCIIKEHHS.

Buxongun 3 BHINEBUKIAACHOTO, OTXKE, MOXKHA 3a3HAYWUTH, IO OIBIIICTH
KJIONIOTaHb Ol JOUUIBHO CyAYy pPO3MNISLAaTH B MIATOTOBYIA YacTHHI CYAOBOTO
pO3TJIsiAYy, 1HINT — MOXJIMBO SIK Ha I[bOMY €Tali, Tak 1 Ha MOJaJbIIUX, a JesKI
KJIOTIOTaHHS — HEOOXIAHO BXe miJg dYac cyaoBoro ciiactsa. Cyn, OoTxe, BIpaBi
BIJIKJIACTH PO3IJISi]] IEBHOTO KJIOMOTAHHS CTOPIH Ha OUIBIN Mi3HIN Yac, He po3risaaTy
KJIOMIOTAHHSI TIO CYT1 3pa3y K MICis WOTo 3asBleHHs. Hampuxman, KIOmoTaHHS Mpo
BU3HAHHS JIOKa3y HEJIOMYCTHUMHUM Yy 3B’SI3Ky 3 HEOOXITHICTIO TIEPEBIPKU 3asBH
0OBHHYBau€HOro (IMiJICYAHOr0) MPO 3aCTOCYBAaHHS HE3aKOHHMX METO[IB CJIIJICTBA
NoTpeOyIOTh TEBHOTO Yacy JJIS MPU3HAYCHHS ¥ TPOBENEHHS TMEPEBIPKH, JTOMUTY
BU3HAUCHOIO0 KoOJja 0ci0, BUTpeOyBaHHS MarepialliB TOIIO. AJle Taki KJIOMOTaHHS
YYaCHUKIB CYJOBOTO PO3IJISAY, SIK BUKJIUK HOBUX CBIJKIB, €KCIIEPTIB, CICIIATICTIB,

BUTPEOYBaHHS PEYOBHX JIOKA31B 1 JOKYMEHTIB, MJIATAlOTh PO3TISAY O€3MmocepeIHbo

! lus. . 11 nocranoBu ITnenymy BCY «IIpo moneprxaHHs cymaMu Y KpaiHU MPOIECyaTbHOTO 3aKOHO/IaBCTBA, SKE
periaMeHTye CYJI0BHIA pO3III] KpUMiHAIBHUX cripaBy» Bijx 27.12.1985 p. Ne 11 (B pen. 30.05.2008 p.) [9].
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npu ix 3asBueHHi [13, c.207]. T'. 1. 3aropcekuii MO0 ILOTO BiAMIYa€E, MO CIiA
0COOJIMBO TIKPECTUTH, IO CYJl BUPIIIYE B IbOMY BUMAAKY KJIOMOTAHHS TUTHKH PO
BUTPEOYBAHHS PEUOBUX JOKA3iB 1 JOKYMEHTIB. Y 3B’SI3KYy 3 MM HE MOKHA BBa)kKaTH
TaKoO¥0, 0 TPYHTYETHCS HA 3aKOHI1, IPAKTUKY, KOJIM B 1€ MOMEHT CYJ 3aI0BOJILHSIE
KJIOTIOTaHHS NP0 MPHUEAHAHHS A0 CIPABU JESIKUX JOKYMEHTIB. Y PO3YyMIHHI 3aKOHY
nepil HiK BHUPIIIUWTUA MHUTAHHS PO JOJYYEHHS 1O CIpaBM HOBHX MaTepialiB,
HEOOXITHO 3’SICyBaTH, YA MAIOTh BOHU BIJHOIICHHS 10 CIPAaBH Ta YU MOXKJIMBE iX
JTOCIIDKeHHS B cyal. [l 1boro HEO0OX1JHO OTOJIOCUTH MaTepiaiu, BIEBHUTHUCS B iX
JOCTOBIPHOCTI, TIPEI SIBUTH YYaCHUKAM CYJOBOTO pPO3IJIANY, HAJABIIU iM
MOXJIUBICTh 3’SICYBaTH THUTAHHS, 10 BUHUKIA B HUX Y 3B’S3Ky 3 IIUM, TOOTO
3’SCyBaTH IUIIXOM MPOBAHKEHHSA CIIAYMX I HaAJIEXKHICTh, JOMYCTUMICTH 1
JOCTOBIPHICTh HaJaHUX MarepiaiiB. Taki [i1i Cyq BIpaBl MPOBATUTH TUIBKH IiJ Yac
CYJIOBOTO CHIJICTBA, OCKUJIbKM B OCHOBY CBOTO PIIlIEHHS BiH MOX€ MOKJIACTH JI0Ka3H,
K1 0e3MOCepe/IHhO JOCHIKEHI B CYJIOBOMY 3acilaHHI 3 JOTPUMaHHAM YCIX
npolecyarbHuX BUMor [3, c. 89].

OpHak pa3oM 3 THM, CyJ] BIIpaBi BIAMOBUTH B 33JI0BOJICHHI KJIOTIOTAHHS, SAKIIO:
1) BBaXKaTHME KIIOTIOTAHHS HEJIOCTaTHHO OOTIPYHTOBAHHMM; 2) HOTO 3aJJ0BOJICHHS
IpH3BE/IE 0 MOPYIICHHS OCOOUCTHX MpaB Ta CBOOOX rpoMamsiH'; 3) 06CTAaBHHM, SIKi
MPOCUTh YYaCHUK CYJOBOTO NPOBA/KEHHS 3’sICyBaTH, HE MalOTh 3HAYCHHS (HE
BIIMBAIOTH) JIJISl BUPILIEHHS BCIX ICTOTHUX OOCTaBHH KPUMIHAJIBHOTO MPOBAKEHHS
[5, c. 82]. ¥ Oynp-sikoMy pasi, BBakaeMo, IO IOBHA ab0 YacTKOBA BiMOBa CYIy B
3aJI0BOJICHHI KJIOMOTAaHHS TMOBMHHA OyTH (XO4Y PO IIe TPsIMO W HE 3a3HAYEHO B
cr.350 KIIK) HaneXHAM YHHOM YMOTHBOBaHOIO. IIpHM IbOMy, SK 3a3HAaYae
B. Il. Crenarnin, 3a BIICYTHOCTI MOTUBIB MPUNHATOrO PIIIEHHS (10 TOTO X — SIK MPO

3aJI0BOJICHHS 3asIBJICHOTO KIJIOMOTaHHS, Tak 1 MpO BIAMOBY B IIbOMY), BOHHU €

! TIpu oMy 3ayBaKEMO, 1[0, HATIEBHO, MAIOTECS HA yBa3i JHIIE IOPYLICHHs IPaB Ta cBoGox oci6. [Ipu porisi
X THTaHb, SKi MAIOTh HACIHIIKOM BUYMHEHHS Jid, sSKi 3 HEOOXIIHICTIO B KPUMIHAILHOMY CYJAOYHHCTBI TPU3BOISATH JIO
«OOMEXEHHSD» (@ HE «IOpYLISHHs») MpaB Ta CBOOOJ 1 € BUIPAaBIaHUMH B KPUMIHAJIBHOMY HPOBAKEHHI Ta CIPUSIOTH
Horo eQeKTHBHOMY Ta IIBHAKOMY 3/IMCHEHHIO, CyJl IOBUHEH KepyBaTHCS, MepLl 3a BCEe, BUMOIaMH 3aKOHY,
BHYTPIIIHIM TEpeKOHAaHHAM Ta IIOBHHEH JOTPUMYBATHCS CIIBBiZHOIIEHHS (0ajaHCy) NpUBAaTHUX 1 ITyONMigHHX
iHTepeciB, iHTEpeciB mpaBoCynas. A OT)Ke, 3aJ0BOJICHHS KIOMOTAaHHS, IO NOTATHE B TAaKOMy pa3i 3aKOHHE
(mpaBoMipHe) 0OMekeHHS TpaB i cBOOOJ 0Ci0, € IIIKOM MOMJIMBHM i JOIMYCTHMHM (HANPHKIAMI, PO 3aCTOCYBAHHSI
3armo0KHUX 3aX0IiB a00 MPOBENCHHS OKPEeMHX CIITYMX (PO3MIYKOBHX) Iiif MiJ 9ac CyZOBOTO NPOBAILKEHHS, IIO
00MEXYIOTh IIpaBa 9u CBOOOIH OCi0).

% Ha 1ie BKa3yIOTb, 30KpeMa, if pociiichki BueHi [muB., Hanpukmaz: 3, c. 89; 21, c. 99].
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HE3aKOHHUMHU; a, HAMPHUKIIAJ, HEOOTPYHTOBAaHA BIIMOBA y 3aJI0BOJICHHI KJIOTIOTAHHS
PO JIOTUT CBiKA, TOKA3aHHSI SIKOTO MOKYTh MaTH 3HAYCHHS JIJIsl BUPIIIICHHS CIIPaBH,
MOE CIIYT'YBaTH IIJICTABOI0 JI0 CKACYBaHHS BHUPOKY, LIO0 MIiATBEPIKYETbCS M
MmaTepianamMu cynoBoi mpaktuku [13, c.205, 207; mus. Takox: 1, c.15]. Tax,
HEOOTPYHTOBAHE BIJXWJICHHS CyJOM KJIOMOTAaHHS aJBOKaTa MpO JOMHUT CBiJKa B
CyJIOBOMY 3aciflaHHI TOTSIVIO CKacCyBaHHS BHUPOKY BHACIIJOK OJHOOIYHOCTI I
HETIOBHOTHU CYyJIOBOTO ciijicTBa [nuB.: 4]. Ha moaiOHI mopymieHHs 3aKOHY, 10 1HKOJIH
MPU3BOJATH 10 TIOCTAHOBJIEHHS HEMPABOCYAHOTO BUPOKY, 10 MOTO CKAaCyBaHHS, 1, K
HACJIJIOK, — JIO MOBTOPHOTO CYAOBOTO po3riiiny, Bkasye i B. O. ITomemomko [8,
c.93]. V mincymKy Bce e MOXKE MPHU3BECTH 0 HEBUIPABIAHOTO 3aTSTyBaHHS
MIPOBA/KCHHS, CYJIOBUX IOMHJIOK TOIIO, a II€, B CBOIO Uepry, Oyjae MOpYyIIyBaTH
MpaBO 0COOM Ha CHpPaBEMJIMBHM Cya 1 JOCTYN 10 TpPaBOCY/Js, TapaHTOBAaHE
Konctutytiero Ykpainu, MibkHapogHUMH JjoroBopamu Ykpainu 1 KIIK.

Sk 3a3Ha4arOTh JIOCTITHUKH, B pa3l BIAXUJICHHS KJIOMOTAHHS CYyJ 3a BJIACHOIO
1HIIIATUBOIO YM 3a MMOBTOPHUM 3asBJICHHSM HOTO CTOPOHOIO, 3aJI€KHO BiI mepediry
Ta PE3yJIBTATIB CYIOBOTO CIIJICTBA MOKE MEPETIITHYTH CBOE PIIIEHHS 1 32I0BOJILHUTH
panimie BigxuieHe kinornoTtanus [8, ¢. 105]. Takum 4uMHOM, BUXOJSYN 3 TOAAIIBIIOTO
PO3MIISTY KPUMIHAIBLHOTO TPOBAKEHHS, BPaXOBYIOUN HOBI 00CTaBMHHM, IO MOXKYTh
CTaTH BIJIOMUMH CYJIy ITiJ 4ac MOJAJIBIIOrO JOCTIIKEHHS J0Ka3iB, Ta HAJIABIIU M
HAJIe)KHY MPaBOBY OLIHKY, CYJ peaii3ye CBOE JUCKpELiiiHEe MOBHOBAKEHHS 3 METOIO
BCEOIYHOTO, TTOBHOTO M HEYIEPEIHKEHOTO PO3TIISAAy W BUPIIICHHS MPOBAHKCHHS Ta
3a0e3nevYeHHs MPUUHSTTS 3aKOHHUX 1 HEYTIEPEHKEHUX MPOIIeCYaTbHUX PIllIeHb.

[Is Te3a HAMTOBXy€ HA PO3AYMU IIOJAO KPUTHYHOTO TMEPEOCMUCIICHHS
nosnoxkeHHs 4. 1 ct. 350 KIIK mpo Te, mo «BigMoOBa B 3aJ0BOJICHHI KJIOMIOTAHHS HE
MIEPENIKO/KAE€ OTO0 MOBTOPHOMY 3asiBIEHHIO 3 IHIIUX MMiCTaB». AJKE BiJIMOBIIHO
710 JOKTPUHAILHOTO TIyMA4eHHS I1i€l HOpMH, MOKHA 3pOOHUTH BUCHOBOK TIPO T€, IO
Cyl1 3000B’s13aHUN BIJIMOBHUTH B 3aJIOBOJICHHI KJIOMIOTAHHS B pa3l 3asBJICHHS HOTro 3
MiJCTaBU, 0 BXXe OyJia MpeaMEeTOM PO3TIISIAY Cyay, 1 OCTaHHIN BIIMOBUB y HOTO
3aJI0BOJICHHI 3 1Ii€i mifcTaBu [5, ¢. 82]. BBaxkaemo, 1110, BUXOMYH 13 3arabHUX 3acajl

KPUMIHQJIBHOTO  TIPOBA/DKEHHS, TaKuW OOOB’SI30K Cydy CIHOpSMOBaHUNA Ha
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MOTEPEIKEHHS 3TOBKUBAHHS CBOIMU MTPaBaMH YYaCHUKaMH CYZ0OBOTO IIPOBAKEHHS;
y pasi &K KOJIM Take 3asBJICHHS HEOOXITHE JJIsl MPUUHATTS CIPaBEIJIMBOTO PIlLICHHS,
IYMA€ThCs, O CYyJ Y IbOMY pa3l Ma€ MpaBo HOro MOBTOPHO PO3MISIHYTU. Tomy, siK
y0adaeThes, 10 HOPMY MOKHA TIIYMAyUTH 1 TAKUM YUHOM, III0 3 THX K€ IiJICTaB HE
JIOITYCKA€EThCS MOBTOPHE 3asBJICHHS KJIIOMOTAHHS, OJIHAK JTOMYCKAETHCS MOTO PO3TJIsi
3a po3cyaoMm cyay. Po3cyn (auckperiisi) cyay B Takid cUTyallii, BBAXKaEMO, OTXKE, €
BUPIIIAILHUM TIPU PO3IJIAJIl Ta PO3B’sI3aHH1 BIAMOBIAHOIO KJIONOTAaHHSA (BPaXOBYIOUH
BUIIICHa3BaHEe (DOPMYITFOBAHHS HOPMH 3aKOHY Ta 11 JOKTPUHAJIbHE TIyMadeHHs).

Cr. 350 KIIK, neranbHO HE pErIaMEeHTYIOUM BIAMOBIIHY MPOLEAYPY, MICTUTh
JAKOHIYHUN TPUIIUC TPO Te, IO MPO PO3IJISLA 1 BUPIIICHHS KJIOMNOTAaHb YYaCHUKIB
CYJIOBOTO TIPOBAKCHHSI CYJ MOCTAaHOBIISiE yXBally. B mitepaTypi 3a3Ha4aeThes, 10
3asBJICHI KJIOMOTAHHS PO3ITISAAIOTHCS | BUPILIYIOTECS CyI0OM Heraitto . Ilpn mpomy
CyJZl 3000B’sI3aHUNA PO3B’S3aTH KOXKHE KIJIOMOTAHHS OKPEMOIO YXBaJIOIO Ha MicCIll, 13
3aHECEHHSM KJIOMOTAHHS Ta CYJOBOrO PIlIEHHS JI0 >KypHaIy CyIOBOIO 3aciaHHs, a
IIpH HOTO CKIIAAHOCTI — B Hapa4iil KIMHATI 3 BUHECCHHSM ITUCHMOBOTO pimeHHs [5,
c.82; 8, ¢. 103; 21, ¢. 99]. IIpo Te, 110 CTOCOBHO KOKHOI'O KJIOIMOTAHHS ydYaCHHKA
CYJIOBOTO TPOBA/KEHHS CyJ TOBHHEH IOCTAaHOBUTH OKpEeME€ pIlIeHHsS (yXBaly)
BKa3yeTbCsl 1 pociiicbkkumMu BYeHUMH. Tak, 3. [[. €HikeeB, MOCUIAIOYUCh HA yXBaly
Koucturyuirinoro Cyny Pociticekoi ®Deneparii  [7], 3a3Havae, mo 3asBjcHI
KJIOTIOTAaHHS MIAJIATAI0Th PO3MIISITY M BUPILIEHHIO O€3MOCepeaHbO MICHS 1X 3asBICHHS
1 HE MOXYTh BHUPINIYBAaTHUCS B OIKMCOBO-MOTHMBYBaJIbHIA YacTHUHI BUpOKy. Lle
MOSICHIOETHCSI TUM, IO OOOB’SI3KOBI BHUMOTHM 3aKOHY IO 1i€i YaCTUHU BUPOKY HE
MICTATh TMOJIOKEHB, 10 PErJAMEHTYIOTh MOPSAJOK BHUPIIIEHHS CYJOM KIJIOMOTaHb, a
JUIIe BKa3ylOTh Ha T, [0 B MOTHBYBaJIbHIM YacTHHI BUPOKY IIOBHHHI OyTH
BiJI0OpakeHl OKa3u, Ha SIKUX 0a3yloTbCS BUCHOBKH CyAY, @ TaKOXX MOTHBH, 3 SIKUX
CyJl BIIKMHYB 1HIII JIOKa3U, Ta OOIPYHTOBAHE MPUNHATTS CYIOM PIIICHb 1010 1HIINUX
MUTaHb, 110 BKa3aHi B 3akoHi [2, ¢. 351].

Y pO3BHUTOK BHWINEHABEACHUX MIPKyBaHb MPO HEOOXIMHICTH 3asBICHHS W

BUPIIIECHHS KJIOMOTaHb YYaCHUKIB CYJIOBOTO MPOBAKEHHS CYJIOM MEpIIOi 1HCTaHIIi

! Sk yixe GyIto ckasaHo BHIIE — 3a 3aradbHEM pasmioM. — Hpuwm. O. I1.
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came B MIATOTOBYIM YaCTHHI CYyJOBOTO PO3MIISIY HEOOX1HO BKa3aTH IIE M Ha Take.
[Tix gac 3mificCHEHHST TPOBAKEHHS B CY/li alesIiiHOT 1HCTaHIli, B Cy/li KacariitHoi
iHcTaHlli Ta y BepxoBHomy Cyni Ykpainu po3riisji KpUMIHAIBHOTO MPOBAIXKEHHS
BIJIMOBITHUM CYZIOM 3IHCHIOETHCS (3 ypaxyBaHHSM OCOOJIMBOCTEH, TMepeadadyeHux
BIJIMOBIAHUMHU TJIaBaMM) 3TITHO 3 MpaBUJIAMH CYJOBOTO PO3IJISAY B CyaAl IMEpIIOi
iHcTaHmil (4. 1 cr. 405, 4. 1 cr1.434, 4.3 cr.453 KIIK). Hatomicte B cymax 1ux
IHCTaHIIA KJIOMOTaHHS YYaCHUKIB CYJOBOTO TMPOBAHKCHHS PO3TISAAIOTHCS 1
BUPIIIYIOTHCS CYJIOM 0€3MOCEPEAHBO TICIIsI BUKOHAHHS /1M, Tepei0auyeHuX CTaTTSIMU
342-345 KIIK (4.2 cT1.405, 4.2 c1.434, 4.4 cr.453 KIIK), To6TO 10 mOYaTKy
PO3IJISIy OCHOBHOTO TTUTAHHS 10 CYTI, III0 Y€PTOBUMA pa3 MiATBEP/KY€E BUIIEBKA3aHY
T€3y IpOo MIArOTOBYMH Ta MpaBo3ade3neyyBaIbHUI XapakTep 1[bOTO IHCTUTYTY.

OxpiM TOro, BBOXXa€EMO 3a HEOOXiJHE, 3 ypaXyBaHHSIM MOXKJIMBOCTI 3asBICHHS
KJIOMIOTaHb MPOTATOM YChOTO Yacy CYJIOBOTO pO3IJISiAY, BKIIOYUTH BIAHNOBIAHY
ctatTio He ymie 70 § 3 ri. 28 KIIK «IIpouemypa cyaoBoro po3risay», ane i go § 1
Tiel x tnaBu KIIK «3arampHi MOJNIOXKEHHS CYIOBOTO pO3IJISAY», OCKUIbKH, SIK
YSBIIAETHCS, 11 HOpMa IIIJIKOM BIJIOBIJIa€ XapaKTepy Ta Ma€e PUCH, IpUTaMaHH1 JJIs
3arajJbHUX MOJOKEHb CYJI0BOTO po3risiay. ToMy, HAPHUKIaa, PO3TISIAl0un Oy/Ib-sKe
KJIOMIOTAHHSI YYaCHUKIB CYJIOBOTO MPOBA/KEHHS HAa OYIb-SKOMY €Tami CyA0BOIO
pO3IIIsiAY, CyI, BIANOBIZHO, Mae kepyBatucs cr.350 KIIK'. V mpomy KoHTEKcTi
MMOKA30BUM BHJIA€THCS, HATIPUKIIAJ, TE, 1[0 AaHAIIOTTYHE TIOJIOKEHHS 010 3asIBJICHHS,
pO3MJIsiAy ¥ BHUPIIICHHS KJIOMOTaHb IIiJT 4Yac JOCYI0BOTO posciiayBaHHs (ctT. 220
KIIK) wmictutbest came B riaBi 19 KIIK «3aranpHi TONOKEHHS JOCYIOBOTO
PO3CIIITyBaHHS.

Haocranok 3aznaummo, mo B KIIK 1960 p. monokeHHs Tpo 3asBIEHHS 1
pPO3B’s3aHHST KJIOMOTAaHb YYaCHHKIB CYJOBOTO PO3TIIALY, 30KpeMa 1 IMPO BHKIHK
HOBUX CBIIKIB 1 €KCHEPTIiB, MPO BUTPEOyBaHHsS 1 MPHUETHAHHS JIO CIPAaBH HOBUX
nokasiB (cT. 296), Oyno BkiaroueHo g0 riaBu 25 KIIK 1960 poky «IliaroroBua

JacTHUHA CYJOBOTO 3acimaHHs». [likaBo Takox, 1m0, Hampukian, B KpuminambHO-

' MIpo e, mo cyx posrisigae KoxHe KIOMOTaHHS B mopsiaky cr. 350 KIIK, 3a3nauac i B. M. TpodhuMeHKo [1uB.
neranpHime: 14, c. 556-557].
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nporecyatbHoMy Kozaekci Pociiicekoi @Denmepartii (mam — KIIK P®) Biamosimai
mpaBonoiokeHHs (CT. 271 «3asBneHHs W BUPIMICHHS KJIOMOTaHb)») TaKOXK MICTATHCS
B TUIaB1, MPUCBAYCHIN MIATOTOBYIN YacTHHI cy0Boro 3aciganus (riaea 36 KIIK P®)
[20]. Ananoriyanm yuHOM 1ie nutaHHs BupimeHo i y KIIK meskux iHmuUX nep:xas
CH/: Binopyci (ct. 322 «3asBiaeHHS ¥ BHpilIeHHS Kiomotadb») [17], Bipmenii
(ct. 331 «Ilopymenns ¥ BupimeHHs kiomoTanby) [16], Kasaxcramy (ct. 343
«3asBneHHS ¥ BHpimieHHA KionotaHb») [18], Kuprusii (ct. 284 «3asBieHHs i
BUpIiIIeHHs KiIonoTanby) [15], MomnnoBu (ct. 364 «IlogaHHs ¥ BUpIilICHHS 3asiB a00
KJIOIOTaHby) [19].

[TimBoasT9M TACYMOK, OTKE, MOXKHA 3pOOUTH BUCHOBOK TIPO T€, IO 3asBJICHHS
1 po3MIsA KIOMOTaHb YYAaCHUKIB CYJOBOTO TPOBAKCHHS Ha CTajlii CyJO0BOIO
pO3MIISIy Mae TpaBo3a0e3MeuyBAIBHUN 1 MIATOTOBYMM /O CYIOBOTO PO3IIISITY
(cymoBoro CrhicTBa) XapakTep, CHpUsE JOTPUMAHHIO HAJIEKHOI MPaBOBOI
npouenypu. Lle € onHOYacHO MpaBo Ta rapaHTis NpaB 1 3aKOHHHUX 1HTEPECIB OCIO.
binpmiicTh KI0MOTaHb, 3a 3arajJbHUM MPABUIIOM, OUTBIII AOIIILHO CYy PO3TJIAIaTH B
HirOTOBYIM YaCTUHI CYJJOBOTO PO3IJISIY, 1HIII — MOKIIMBO SIK Ha IbOMY €Talll, TaK 1
Ha TOJAIBIHMX (TPOTATOM YCHOTO CYJOBOTO PO3TISAY), a JesAKl KJIOMOTaHHS —
HEOOX1THO BXKE Tl 4ac CyJOBOrO CHIACTBA, 10 OOYMOBIICHO iX XapakTepoM Ta B
MIJICYMKY 3aJIeKUTh, OT)KE, BiJl pO3CYly CYIy, 3 YpaXyBaHHSM AYMKHU CTOPiH. 3 1€
METOI0 yOaua€eThCsl JOIUIBHUM 3alPOIIOHYBAaTH BHECEHHs BiANOBiqHUX 3MiH 10 KIIK,
0 CTOCYBaJMCS O O3HAYEHOTO NHUTAHHS, HANPHUKJIAA, 3aKPIIJICHHS HOPMH, IO
mictutbest B cT. 350 KIIK, y § 1 rm. 28 KIIK «3aranbHi MOJIOXKEHHS CYIOBOTO
po3risiny». Takox He 3aiiBuM Oyze mepeadadyuTd B MPOLETypl CYIOBOTO PO3TIISIAY
(8 3 1. 28 KIIK) BiAmoBijgHEe MOBHOBAXKEHHS CYAY IO PO3IIISAAY KIOIMOTaHb CaMe
nepea MoYaTKOM CYJIOBOTO CHiJCTBA (30Kpema, MICHs TMOBIIOMIICHHS YYaCHHKIB
CyJIOBOTO TPOBaPKEHHSI Tpo mpaBa ¥ 000B’si3ku — cT. 345 KIIK), 3poOuBmm
3ayBOKCHHS IIOJI0 MOJXKJIMBOCTI 3asBJICHHS JCSIKUX KIOMOTaHb IPOTATOM YChOTO
CYJIOBOTO PO3TJISIY.

JIoToKM X iCHy€ Taka 3aKOHOJIaBuYa HEBM3HAYCHICTh, CaMe CY]I, 3aCTOCOBYIOYH

CBO1 JIMCKpEIiiiHI TTOBHOBA)XCHHS, IMOBUHEH CIIPHUSATH peajizaiii mpaB 1 3aKOHHUX
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1HTEpEeCIB yUaCHHUKIB CYJOBOTO MTPOBAKEHHSI, 3a0e3meuyBaT e(heKTUBHE 3111 ICHEHHS

MPOLIETYPH CYAOBOTO PO3IJISIY.
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Ianacwxk A. A. PaccmoTpeHue Cya0M MepPBOd MHCTAHUMHM XOJAATAMCTB YYACTHHUKOB
CyAe0HOro NMPOM3BOACTBA HA CTAIMM CyAeOHOI0 pa3dMparejbCTBa: OTAeJbHBbIC NPOOJIEeMBbI
TEOPUH H NMPAKTUKH.

Cmamovsa nocéaujena uccie008anuto npooiemvl 3aa6/1eHus, pAcCMOMPEHUs U paspeuleHus
cyoom nepeoll UHCMAHYUU X00amaucme Y4acmHuKo8 cy0eOH020 Npou3e00Cmed HA CMaouu
cyoebnoeo pasdbupamenscmea. Ilpoeedeno ucciedo8anue npoyeccyaibHo2o 3HaA4eHus, xapakxmepa,
npUpoObl U HEKOMOPBIX U008 XOOAMAUCME, KOmopble MO2ym OblMb 3As6/IeHbL 8 X00€ CYOeOHO20
pazbupamenbcmea; a makice npoaHaIU3UpPO8aHO NPABo6ol MEXAHUIM NPOYECCYAIbHO20 NOPAOKA
UX 3A181€HUS, PACCMOMPEHUSL U PA3PEUEHUsT CYOOM.

KiaroueBble cjoBa: cyn TEepBOM WHCTAaHIMHM, XOJATaliCTBa YYAaCTHUKOB CyIeOHOTO
MIPOU3BOJICTBA, Cy/IeOHOE pa3dUpaTeIhCTBO, YCMOTPEHHUE Cy/la, TPaBO Ha CIIPABEUINBEINA CY/I.

Panasiuk O. A. Consideration by the court of first instance of the petitions of the
participants of the court proceedings at the trial stage: some problems of theory and practice.

The article is devoted to the investigation of the problem concerning declaration, review
and permission by the court of first instance of the petitions of the participants of court
proceedings at the trial stage. The investigation of the procedural value, character and nature of
petitions and some kinds of petitions that can be claimed during the trial stage has been carried
out; the legal mechanism of the procedural order of their declaration, review and permission by
the court has been analyzed too.

Key words: court of first instance, petitions of the participants of court proceedings, trial,
judicial discretion, right to a fair trial.
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