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COCTOAHUE TPYAOCNOCOBHOCTU KAK OCHOBAHVE ANOOEPEHLUUWALMN MPABO-
BOIO PEFYJINPOBAHUA TPYAOBbIX OTHOLLEHWUIA

Bbbi6a H.H.

B cTaTbe paccmaTpuBatoTCa OCHOBaHWS NpUMeHeHNUs anddepeHLmaLmm npy ynopagounsaHmn
TPYAOBbIX OTHOLUEHUI C MHBanMaamu. [lokasaHo, YTo COCTOAAHUE TPYAOCMOCOOHOCTU OTHOCUTCA K
Cy6beKTHbIM OCHOBaHVAM AnddepeHLMaLv NPaBoOBOro PErynpoBaHUs TPYAOBbIX OTHOLEHWA.

Knroueeonie cnoea: TpynocnocobHocTb, anddepeHumauns, CoOCToAHE 340POBbA, UHBANNL-
HOCTb, IHBaNbI.

WORKCAPACITY CONDITIONASTHEBASIS OF DIFFERENTIATION OF LEGAL REGULATION
OF LABOUR RELATIONS

Byba N.N.

In article the bases of application of differentiation are considered at ordering of labor
relations with invalids. In article the bases of application of differentiation are considered at
ordering of labor relations with invalids.

Keywords: work capacity, differentiation, a state of health, physical inability, invalids.

YK 340.14; 347.9

MPABOBA JOKTPUHA -
AMEPEJIO NPOLIECYAJIbHOI'O NMPABA

C. B. Bacunbes,
KaHO. ropud. Hayk, doyeHm HY «fOpuduyHa akademis
Ykpainu imeni ipocnasa Myopozo»

Cmammas npuceadeHa Had38u4alHo OUCKYCIiUHIl memi — npagositi OOKMPUHi K dxepesty npo-
yecyasnbHo20 npasa. Ha ocHosi aHanisy Haykoeoi nimepamypu asmop 8u3Ha4ae NOHAMMA Npaso-
801 00OKMPUHU, 1i XapakmepHi pucu, NOKasye MoxJiusi nepegazu U He0oJliKU 3dCMOCy8aHHA NPAso-
801 00OKMPUHU 8 CYOOYUHCMBI.

Knrouoei cnoea: dxxepena npasd, npasosa 0OKMpUHA.

Y HauioHanbHOMy MpaBi Posib OOKTPUHU 3aeXUTb Bil 0COGNMBOCTEN MPAaBOBOI CUCTEMY i
HaLjioHaNIbHOI KynbTypu. Y TOM Xe Yac y HayKoBil niTepaTtypi 3 NpuUBOAY BU3HaHHA 3a lopuany-
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HOIO JOKTPUMHOIO CTaTYCy [Kepena npaBa HepiKo BUCIOBIIIOTbLCA MOBHICTIO NPOTUNEXHI TOUKM
30py, | EANHOI OYMKM i3 LibOro NUTaHHA B HayLi Hemae. 3a Baanum 3ayBaxeHHsam |. 0. borgaHoBs-
CbKOT «B 6araTbox MPaBOBMX CMCTEMAX MUTAHHA NMPO Te, UM € JOKTPUHA IKEPENOM MNpaBga, e
6inblU CNipHe, HiXX MMTAHHA NPO BU3HAHHSA IOT0 APKepenom CyfiloBol npakTuku» [1, c. 80].

Y lUMPOKOMY CEHCi TEPMIH «OKTPMHA» 3aCTOCOBYETHCS: a) AK YUeHHs, dpinocopcbko-npaso-
Ba Teopid; 6) AK AYMKU BUEHUX-IOPUCTIB i3 TMX abO iHLWMX NUTaHb, WO CTOCYIOTHCA CYTi 1 3MICTY
Pi3HVX IOPUONYHUX aKTIB, i3 NMMTaHb NPAaBOTBOPYOCTI 1 NPAaBO3aCTOCYBaHHSA; B) AK HayKOBI MpaLli
HanbinbL aBTOPUTETHUX AOCTIAHUKIB Y cdepi AeprKaBy i NpaBa; r) y BUMsA4i KOMEeHTapiB PisHMX
KOAEKCIB, OKPEMMX 3aKOHIB, «xaHOTOBAHMX BepCil» (Mofenemn) pisHUX HOPMATUBHO-MPABOBMX akK-
TiB.

Tak, J1. B. Couypo cTBepaXye, Wo GOpMOI0 BYPAXKEHHA NPaBOBOI AOKTPVIHU BUCTYMAE OOK-
TPpUHanbHe (HaykoBe) TNymauyeHHA npaBoBMX HOPM [2, c. 53-57]. Lo X AymKy nigTpymye i
B. K. MamyTosB [3, c. 55-60].

O. C. lWyrpiHa noB'A3ye npaBOBY AOKTPUHY 3 IOPUANYHO TEXHIKOKW abo npaBuiamu i npu-
MNomaMu CKNafilaHHA 11 oGOPMIIEHHS MPaBOBYX aKTiB [4].

CnywHo € HayKoBa AiymMKa Mpo Te, WO HOPMa, BUPOGNieHa NpaBOBO JOKTPUHOM, € HOP-
MOI-NPUHLMNOM. Taki HOPMU-MPUHLWMNY MOXYTb BMpPa)kaTUCA, a MOXYTb i He BMpPa)KaTUCA B
HOpPMax MO3UTMBHOIO NMpaBa, afne 0O0B'A3KOBO 3aCTOCOBYIOTLCA B CYy[OBIN NpaKTuLi Ta MaloTb
[OCUTb 3aranbHuiA XapakTtep. Lli npyHumunmn Bu3HavatoTb 4isnbHICTb CyQoBOI Bnaau, sika 6epe ix
i3 3aKOHY UK i3 3BMYal0 338 JOMOMOTOI0 TyMayeHHsA. 3aBAaHHA iHTepnpeTaTopa NoAra€ B Tomy,
Wo6 BMOKPEMUTU NPUHLMUMK, Ha AKX 6a3yloTbCA PUAMYHI NpaBuia, Ta 3abe3neumnTu ix posy-
MiHHS$, 3aCTOCYBaHHs, PO3BUTOK. 3arasibHi NPYHLMUMNN € YAHHMKOM CTabiNbHOCTI NPaBOBOT CUCTe-
MU, He BUKJIOYAoU/ NMPU LibOMY MOXIMBICTb i BOOCKOHaneHHs [5, c. 8].

Y npaBoBii nitepaTypi 40 GOpPM BMPaKeHHA NPABOBOT AOKTPVIHU TAKOX BiAHOCATb: OPUANYHI
KOHCTPYKLUii, loprAnyHi gormu, NpaBoBi No3uuii Ta NpaBoBi npetoauuii [6, ¢. 29], 3aranbHi fyMKu
IOPUCTIB, NPaBO PUANYHOI eKCNepTU3K, NPorpamHe NPaBo, NPaBo, WO IPYHTYETHCA HA 00iLsAH-
KaxiT.iH.[7, c. 82-89].

[na Toro Wwo6 BU3HAYUTU NOHATTA MNPABOBOI JOKTPUHM, CMPOOYEMO BMAINUTA iT OCHOBHI Xa-
pakTepHi pucn. [1o HUX cnig BiAHeCTn TaKe:

- NpaBoOBa JOKTPMHa — Lie cucTeMa yaBneHb (iger) npo npaso;

— MeTa MPaBOBOI AJOKTPUHU — 3abe3neueHHs NopaaKy B CYCMifibHUX BifHOCMHAX, BUPILLEHHSA
IOPUANYHNX Ka3yCiB;

— cy6'eKTamMu, siKi CTBOPIOIOTb MPABOBY AOKTPVIHY, BUCTYMAIOTb, AK NPaBUI0, BYEHI-lOprCTr. Y
TOW e Yac JOKTPUHY, Ha BiAMIHY Bif HayKOBMX NpaLib, MOXyYTb 6yTu i He nepcoHidikoBaHi. BoHu
MOXYTb Oy TV NpeAcTaBneHi WKonamu, igeamu, ane He ocobamu. Y 38'A3Ky i3 LM 06I'pyHTOBaHMM
€ NOrNAA Ha OOKTPUHY K Ha MPUAHATY B HayLli AYMKY;

— NpoLec CTBOPEHHSA JOKTPUHM He NignopsaaKoBaHin Oyab-AK1M NpoLecyanbHUM HOpMaMm;

— HaABHICTb 06’eKTNBOBaHOI GOpPMU (MUCbMOBE BUPAXKEHHS);

— CaHKLiiOHyBaHHs NPaBOBOI AOKTPVIHU AeP>KaBOt0 (BU3HaHHA 060B'S3KOBOCTi MPaBOBOI JOK-
TPVIHW Aep>aBolo, 3aCTOCYBAHHA MPaBOBOI AOKTPUHN CYAOBMMU Ta iHWMMU IOPUCANKLINHUMMN
opraHamu, BKasiBka Ha NpaBOBY JOKTPVHY B 3aKOHOAABCTBI).

3 ypaxyBaHHAM Ha3BaHWX O3HaK NMPaBOBa JOKTPUHA MOXe OyTW BM3HAUYEHa fIK CCTeMa YAB-
neHb (ige) Npo npaeo, Wwo chopmMysibOBaHa BUEHVMU-IOPUCTaMI, 3 METOID 3abe3neyeHHs Mno-
pPAOKY B CYCifibHMX BiGHOCMHAX | BUPILLEHHA IOPUANYHMX Ka3YCiB, Aka MAa€ MMCbMOBE BUPaXeH-
HA | CAaHKLiOHOBaHa Aep»KaBoto.

Mpur3HaueHHA NPaBOBOI AOKTPUHU BUABMNAETLCA B TAKOMY: NMO-NepLUe, JOKTPUHA CNPUAE YCY-
HEHHIO MPOoravH y Npasi, iKBiAYE CynepeyHicTb NPaBOBKX HOPM; NO-ApPYre, AOKTPYHA 3abe3ne-
yye TiyMayeHHs npasa BiAMOBIAHO J0 1oro 6yksu i Ayxy [8, ¢. 79]; no-TpeTe, NpaBOBa AOKTPMHA
AK CCTeMa ysiB/eHb i LiHHOCTeN BMIMBAE HA CBiJOMICTb i BOJIO BCiX Cy0'€KTIB NPaBOBOI fissb-
HOCTI, MOYMHAOYM 3 MPABOTBOPLIB Ta OCi0, AKi 3aCTOCOBYIOTb NMPABO, i 3aKiHUyloUn Cy6'ekTamu
npaBoBigHOCKH [9, c. 29]; no-yeTBepTe, NPaBOBa AOKTPMHA, BUCTYMNaKUM YaCTUHOK CYCMiibHOI
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NpPaBOCBILOMOCTI, BifOoOpaXXa€ CBOEPIAHICTb HALLiOHANBbHOT NPABOBOT KYNbTypU i CaMOOYTHICTb
IOPUANYHOIO MucneHHa [10].

B topnanuHin nitepatypi NpoCTeXyloTbCA TP OCHOBHI HayKOBi HampAMW CTOCOBHO MicusA
NpaBOBOI JOKTPVHM B CUCTEMI Axkepen npasa.

MNpepcTaBHmKy nepworo Hanpamy (M. M. KopkyHos [11], M. M. MapueHko [12] Ta iH.) He Bu-
3HaIOTb NPaBOBY AOKTPUHY AK AKepeso npasga. Ix 3anepeueHHs 380AATbCA 40 TOTO, WO B Cyyac-
HUX lepKaBax npaLli BYeHnx abo ix 3arasibHa lyMKa He CaHKLiOHYTbCA BNaJlok0 K 0O0B'A3KOBI,
a TaKOX € MOXK/INBICTb BUHVKHEHHA CyrnepeyHOCTel MiX yYeHUMM 3 TOro abo iHLLOro NUTaHHA.

Ak 3a3HavatoTb C. O. ipobuescbkuii i T. M. [laHueBa, y pasi, konu ake-Hebyab cycninbHe Bif-
HOLUEHHA He OTPMMaNo HaNeXHOI pernaMmeHTaLlil B HOpMaTUBHMX NPABOBUX aKTaxX, MpPaBoBe pe-
rynoBaHHA Moxe 6yTu 3filiCHeHe 3a JONOMOrO NPaBOBOro 3BMYato, HOPMATVBHOFO OFOBOPY i
Cy[0BoOro npeueaeHTy. Kpim TOro, «CaMoCTinHUM TBOPLEM MpaBa» B HE3asieXXHOMY NOAITUYHOMY
CyCninbCTBi € Nnwe cyBepeH. AKLO K BUHMKHE CUTYaLif, KONU BUAAHOMY 1M «depaBHOMY 3a-
KOHOLABCTBY» NMPOTUCTOATD LUE | OPUCTU AK «CaMOCTINHI TBOPLi NpaBa», TO Take CTaHOBNLE He
CyMicHe 3 PpYHKLiOHYBaHHAM 3rafiaHoro couianbHoro opraHiamy. OTxe, HeMa€ NigcTaB BU3HATY
IOPUANYHY OKTPUHY Kepenom cyyacHoro npasa [13, c. 118].

MpencTaBHMKM OpYroro HanpAMy BBaXKaloTb MPABOBY AOKTPUHY AOMOMIKHUM, JOAATKOBUM
IXepesnioM npasa, NOKINKaHVIM 3aNOBHUTY NPOranuHU y NpaBi, yCYHYTU HEACHICTb | HEMOBHOTY
NUCaHUX axkepen rnpasa.

Ha ix gymKy, BOKTpUHa cama no cobi He € mxepeniom npasa y ¢opmManibHOMY CeHCi i € abo
HeodiLiHO0 iHTEepNpeTaLi€to (KoMninsuie) Axepen npaea, abo nonoxeHHamu de lege ferenda
(NepBrHHUI HeodiLiHUN TEKCT). [JOKTPYHA Nepesye 3aKOHy, ane He AOKTPMHA BBAXKAETbCA [IXKe-
penom npaea, Konu 3akoHoAaBelb GaKTUYHO BiATBOPIOE MEPBUHHUI JOKTPUHANBHUNA TEKCT;
NepPBUHHUM IXKepesioM MpaBa BU3HAETbCA 3aKOH, i Cyan, 3p03yMifo, MOCUIATbCA Ha 3aKOH, a He
Ha JOKTPUHY. AHanoriyHo BUCOKNI CyA, ynepLue nocunaryncb Ha AKeCb JOKTPUHaNbHE MPaBo-
MOJNOXEHHS, CTBOPIOE NMPELeAEHT 3aCTOCYBaHHSA | TIIYMAUYeHHs LibOro NPaBoMonoXeHHs, odiuin-
HO CaHKLIOHY€E, BBOAUTb Lie MPaBOMOJSIOKEHHA (ane He JAOKTPYHY) B MPaBOBY CUCTEMY, | Hagani
CYQU NOCMNalTbCA Ha BCTAHOBNIEHNI MPeLefeHT; OTXKe, | B LbOMY BUMaZKy [OKTPUHA He € nep-
BVHHVM [XKepesioM npaBa, Xo4ya JOKTPUHANbHUIA TEKCT NEPBUHHNI LWOAO TEKCTY NpeLeaeHTy. Y
LibOMY KOHTEKCTi FOBOPUTbLCA, LLIO AOKTPUHA BUCTYMAE K KHEMpPAMEe xkepeno npasa» [14, ¢. 106].
Ane «npAMM OxKepesioM npaBa» JOKTPMHA CTA€, AKLLO 3aKOHOAABeLb CaHKLUiOHY€E NeBHi npadi
IOPUCTIB, HE BiATBOPIOOUM iX TEKCT Y 3aKOHi [15, ¢. 417], abo cyau 3a3Buyan odiLiiHO nocunaoTb-
CA Ha npadi PUCTIB (JOKTPMHA CaHKLiOHYETbCA CYQOBMM 3BUYAEM). Y LIMX BUMAZKaX BXKe MOXHa
roBOPUTU NPO AOKTPUHY AK NPO OXKepenio npaBa — NepPBUHHE, WO, MPOTe, He XapaKTepHO AnsA
PO3BUHEHVX MPABOBUX CUCTEM, a00 BTOPVIHHE, WO LifIKOM MOXnunBo [16].

Tak, Hanpuknag, y BenukobpuTaHii npawi BUEHVX-IOPUCTIB BU3HAKOTLCA [XKEepesioM KOHCTU-
TYLiIHOrO NpPaBa, OCKiNIbKN BOHM MICTATb HEOOXiAHI y3aranbHEHHs, aHasi3 NCaHUX | HEMUCAHNX
HOPM KOHCTUTYUII. TNyMayeHHA 3aKOHIB, NpeLedeHTiB i 3BMYaiB € He NePBMHHUM, a NOXIAHUM
IXepenioMm npasa. YKazaHa ponb npalb IOPUCTIB NiATBEPAXKYETbCA CYAOBOK MpPaKTuKow [17,
C.49]. TaknMun JOKTPUHAMU €, HaNpuKnag, npai bnekctoHa (<KomeHTapi 3aKoHiB AHMIi», 1765 p.)
[18, c. 296], Koyka («[MpaBoBi iHcTUTYTU AHrnii», 1628 p.), ®ocTepa («PilueHHA KOPOIBCbKUX CY-
niB», 1763 p.), a Takox pi3Hi npaui . Jlokka, k. Minns, E. bepka, A. [Jaici Ta iH.

flk 3a3Hauvae |. B. Cnacn6o-MaTeeBa, AOKTPUHaNbHI NpaLli 6a3yoTbcA Ha y3aranbHeHHi CyaoBoi
MPaKTVKY: iHLWE CBiguMno 6 NPo PO3pUB HAYKM i MPAKTMKK. Y TOW e Yac NpaBoBY HAYKy Henpu-
NyCTUMO 3BOAUTY Hi 4O KOMEHTAaTOPCTBA 3aKOHOAABCTBA, Hi 4O ornady CyaoBOl NPaKTUKN. Jluwe
X B3aEMHNI aHasi3 MoXe NPUBeCTU O PO3BUTKY | CTAHOBIEHHA QOKTPVH, WO, Y CBOIO Yepry, CTaE
aprymMeHTOBaHO NiACTaBO ANA 3MiH y 3akoHodaBcTBi [19, c. 51].

MpencTaBHMKM TPETbOro HanpAMy BU3HAlOTb NPABOBY AOKTPUHY Axepenom npasa. Tak, P.
A. KanamkapsH Big3Hayvae: «3aknafeHuin y AOKTPYIHI NO3UTYB NPOSBISAE cebe y ABOX HaNpAMax:
1) MixkHapogHuin Cyn OOH BUKOPYCTOBYE JOKTPUHY MPW BUHECEHHI BiNbLWICTIO NPUCYTHIX Nig-
KpinaeHoro BignoBigHUMM cnocobamm pilleHHs; 2) y NpoLeci BUCIOBIEHHA OKPEMUMI CyAASMU
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CBOIX IYMOK MY 06CTAaBMHAX, KOJIW PilLleHHs B LjinoMy abo B YaCTVHI He BUCIOBJIIOE OQHOrOJ10C-
Hy AyMKyY cyagis» [20, c. 72].

B. B. CopOKiH yKa3ye, 110 He MOTpebyoTb HOpPManibHOro 3aKpinieHHs Yepes CBOI 3arajbHOBI3-
HaYeHiCTb JOKTPVHAJbHI MONOMEHHS, AKi 3aMOBHIOITb MOPOXKHEeYi MMCAHOro Npasa 1 FHY4YKo pea-
rYTb Ha 3MiHM CyCNiNbHMX BiAHOCMH. HOPMaTUBHO-MPAaBOBI akTh NepexifHOro nepiogy PACHIOTb
nparmMaTUYHVMM HOBENaMu, Lo MOPOAXKYIOTbCA HETPAANLIMHMMUK CUTYaLifiMK, | TOMY He 34aTHi no-
BHOI MipOI0 PO3KPUTK CBOI PErynATUBHI MOXANBOCTI. A NpaBoBa JOKTPMHA AK NaHiBHa OPUAMYHA
Teopis, AKy AeprkaBHi OpraHn OrofoLLyTb 3aranbHOOO0B A3KOBOD, MPOMOHYE NepexiAHOMY CycC-
NiNbCTBY CUCTEMY CTIIKMX OPIEHTPIB 6e3nepepBHOro NPaBOBOro peryntoBaHHA [21, c. 8-11].

«lNpaBoBa OOKTpUHa, — NpofoBxye B. B. CopokiH, — nepBrHHE, NPOBiAHE AXepeno npasa,
AKOMY MOBMHHI BifnoBigaTy iHWi gxkepena npaga, y TOMy YNCTTi KOHCTUTYLIA | 3aKoHW» [22, ¢. 449].

A. CeniBaHOB i3 LIbOro Npm1BOAY 3BEPTaE YBary Ha NPakTUKy, KONu Cyan BUKOPUCTOBYIOTb AOK-
TPUHANbHI NONOXeHHA 6e3nocepeaHbO K NiACTAaBM AN MOTUBALLT CBOIX pilleHb, 30KpeMa, 3a-
CTOCOBYIOUM NPIOPUTET NPaB i CBOOOA NMOANHN ab0 BULLKX COLianbHUX iHTEPECiB iepaBu LWoAo
npuBaTHUX NOTPe6 OKpPeMMX rpoMafsH. Y TakoMy pasi JOKTPUHasbHI ifei 3 ypaxyBaHHAM MiXK-
HapOOHMX CTaHAAPTIB MpaBa € MiPO MPaBOMIPHOI MNOBEAIHKM, @ TOMY OTPUMYIOTb MIATPUMKY
cycninbcTBa. Take poO3yMiHHA LMX MUTaHb YKa3ye Ha CYAOBY NPaBOTBOPUICTb, AKA BUABNAETbCA
B CYZIOBVX PiLlleHHAX K GOPMi JOKTPUHANIBHOTO NPaBa, WO CTaHOBUTbL OCHOBY CYZOBOro NpaBa
[23,c. 81].

AHani3 BMLWEBNKNAAEHUX OYMOK YYEHUX-IOPUCTIB A€ HAM MOXKUBICTb BUZINUTA AK NepeBa-
rv, Tak i HeQONiKN BUKOPUCTAHHA MPaBOBOI JOKTPVHN B CUCTEMI IXKepen rnpasa.

[lo nepeBar npaBoOBOI AOKTPUHN Crif BigHECTH:

— BUCOKWI piBEHb HAyKOBOCTI, AKUI 3a6e3MneyyeTbCs BUEHMM-IOPUCTaMU Ha OCHOBI NpaBo-
BMX NornAgis (Mapagurm), Wo NaHyoloTb y CYCninbCTBi;

- iHgMBigyanisaLia NpaBOBOI AOKTPVHM [0 06CTaBMH KOHKPETHOI CNpaBy, WO CNPUAE 3HAXO0-
IXKEHHIO IOPUANYHO MPABUSIbHIO 11 CMPABEANNBOrO PilleHHS;

- NUcbMoBa GpOpMa BUPAKEHHS, LLIO JO3BOJISIE BCTAHOBUTY 3MICT NPaBOBOI IOKTPVHY;

— 0O6GPOBINbHICTb 3aCTOCYBAHHA NPABOBOT JOKTPUHY;

— ONsl QOKTPVIHM XapaKTEPHUM € MOCTillHE OHOBJIEHHS, WO BifOYBaETbCA 32 PaXyHOK HOBUX
inen i nornsAAis, NpoTe 3apaxyBaHHA iX fO KaTeropii JOKTPUHANbHUX BiAOYBAETbCA nuLe MNicns
anpobadii ix Ha NpakTyLi Ta NiATPUMaHHA GiNbLWICTIO BYUeHUX | NpodecioHaniB-NpPakTUKiB, AKi 3a-
NMaloTbCA opucnpyaeHuieto [24, c. 6];

— BUKOPUCTaHHA NPABOBOI OKTPUHM AK AXKepesa npasa CNpuae rapmoHi3aLii npaBoBOi CnC-
Temu.

[lo HeponiKiB NPaBOBOI QOKTPUHY BiAHOCATb TaKi MOMOMEHHA:

— NpaBOBa JOKTPUHA HEPO3PUBHO MOB'A3aHa 3 iI€ONOri€l, WO CNPUYMHIOE Hebe3neKky Bu-
HUKHEHHA BMMAAKiB MpPeporatmeBu MEBHUX FPYMNoOBUX abo OCOOMCTUX iHTEpeciB, pe3ynbTaToM
YOro € HePIBHICTb | HECNPaBeANUBICTb;

— BiACYTHICTb CMCTEMHOCTI NPaBOBUX JOKTPUH MOXe CTaTu MPUYNHOIO HEeY3roO»KeHOCTi 1
NAyTaHVHW B XOAi BUPILLEHHA aHaNnoriyHuX (TMNoBK1X) MPaBOBUX CUTYaLil (Ka3yciB);

— He BM3HAYeHO Micue NPaBOBOI AOKTPUHM B CUCTEMI AXKepen npaBsa, il CriBBigHOLWEHHA 3
IHLIMW gXKepenamMmum npaga, LWo MoXKe CIPUATA KO3l MiXK HAMMN.

I3 MeTo [OCATHEHHS GiNblL MOBHOMO PO3YyMiHHSA AediHiLil JOKTPUHU HEOOXiAHO BCTaHOBUTU
CNiBBiAHOLWEHHS MOHATTA AOKTPVHM i3 CNOPiAHEHUMN ANA Hel ppkepenamu i dopMamu Nnpaea, a
came:

1) BOKTpWHa i cynoBa npakTrKa. Ha Haly AymKy, OKTPUHaA i CyfoBa NpakTuKa He 36iraloTbea,
ane MOXyTb 3a MeBHMX YMOB CMiBBigHOCUTICA K dpopma i 3micT. CyioBe pilleHHs Npu LboMy
BMCTYNa€e GopmMoto, AKY NPUAMAE JOKTPUHANIbHE MOJNOXeHHSA. ToAi JOKTPUHA AiNCHO BUCTYMNaE
O>Kepenom CyfoBOI MPaKTUKY;

2) [OKTpWHa i NpuHLMNK Npasa. OpnanyHy [OKTPUHY MOXKHa PO3YMITU AK AYMKM NPO NpaBo,
AKi BUXOAATb 6e3MocepenHbo 3 IPUANYHNIX HOPM. ViaeTbca Npo Tak 3BaHi HOPMATVBHI MPVH-
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uunu, TO6TO BKa3aHi B HOPMATVBHKX NPaBOBUX akTax. Lli nprHuunn iHTepnpeTyoTbca y Bigno-
BiAHMX HAayKOBMX MpausX, WO He BUKIIYAE NepBUHHOIO BUHUKHEHHA NPaBoBOI ifel B pe3yb-
TaTi CyA’KeHb KOHKPETHOI 0cobu 11 NivLie NoTiM 3aKpinieHHA B HOPMATMBHOMY aKTi. TOMy HeMae
nigcTaB yBaXkaTl HOPMATUBHI NPUHLUMNM Ta X HAayYKOBY iHTeprpeTauilo JOKTPUHOK. 3a TOYHNM
3ayBaxkeHHAM |. H. bapuuy i C. B. bowHo: «Hayka, AKa e LWnaxom onmncy HasBHUX IOPUANYHNX
KOHCTPYKLi, He MOXe NpeTeHAyBaT! Ha JOKTPUHANbHUI CTaTyC. [JOKTprHa — Le pO3BUHEHA HO-
BeNiCTMYHa Teopis, a He KOMeHTAaTOPCbKMIA BUKNag» [25, c. 97]. OTXe, NigCcTaBOO HOPMATUBHUX
NPVHLUMNIB MOrNa BUCTYNaTu OKTPUHA, ajie 3 MOMEHTY IX 3aKOHOAAaBYOro 3aKpinfieHHA BOHW ne-
penwnun o po3pAagy HOPMaTUBHKX aKTiB;

3) HOKTpMHa i NpaBOBi aKTX NPOrpaMHOro xapakTepy. MpakTuui Bigomi Taki BUAM aKTiB Npo-
rpamMHOro xapakTepy: AOKTPUHU (Hanpuknag, Ykas MNpesngeHTa YKpaiHu «Mpo JoKTpUHy iHbop-
MaLiiHoT 6e3nekn YkpaiHuy Big 08.07.2009 p.), ctpaTerii (Hanpuknag, Ykas Mpe3ungeHTta YkpaiHu
«Mpo cTparterito HalioHanbHOI 6e3nekun YkpaiHm» Big 12.02.2007 p.), KoHuenuii (Hanprknag, Yka3
Mpe3ngeHTa YKkpainm «po KoHuenuito BOOCKOHaNeHHA CyAiBHULUTBA ANA YTBEPAXEHHA crpa-
BeASIMBOro cyay B YKpaiHi BignNoBifHO A0 €BpOnencbkux ctaHgapTis» Big 10.05.2006 p., nporpa-
MW, MAaHU Ta iH.

IOpranyHy nprpoay LKMx akTiB, He3BaXKaluy Ha Te, WO BOHW BMXOAATb Bifl OpraHiB gepxas-
HOI BfiaZin i MalTb KOHCTUTYLIINHO i 3aKOHOZABYO BCTaHOBEHY GpopMy (MOCNaHHs, yKas, nocTa-
HOBA, PO3MOPALXKEHHSA | MOA.), CKNAagHO BM3HAYNTU OQHO3HAYHO. be3yMOBHO, BOHM BMNIMBalOTh
Ha MOMITUYHI IHCTUTYTH, B TOV >Ke Yac iX He MOXHa BiJHECTU 10 PUANYHO 060B'A3KOBMX AXKepen
npaga. Ak Big3Hauae T. fl. XabpieBa, oOLiHKa iXHbOT NPaBOBOI NPVPOAN NuLe BUXOAAUN 3 Gopmu
aKTa, AKMM BOHV NPUIMAOTbCA (3aTBEPAXKYIOTbCA), XOUa 1 NiJKynae CBOE OAHO3HAYHICTIO i Npo-
CTOTO1O, ane BUAAETbCA HEMPUNHATHOLO [26, €. 22]. Kpim TOro, LOKTPUHM | KOHLeNLii K pi3HOBMAMK
HOPMaTMBHOIO NPABOBOrO aKTy BUK/IMKAOTb HEOAHO3HAYHY PeaKLito CygoBOi CUCTEMMU.

BBa)kaemMo JOMYCTUMMM 3aCTOCYBaHHA [0 TaKMX aKTiB MOHATTA «aKTW M'AKOro npasa» (soft
law), 11O BMKOPUCTOBYETLCA B Mi>kHAapOAHOMY MpaBi. B ocTaHHix BifACYTHIll enemMeHT iMnepaTuB-
HOCTI, iX yKMBaHHA HacaMnepes I'PYHTYETbCA Ha aBTOPUTETI TUX Cy6'eKTiB, Bifi AKX BOHW BUXO-
OATb.

3 ypaxyBaHHsIM B/C/IOBJIEHOTO € HEOOXIAHICTb MPUAHATTA YITKOTO 1ep»KaBHOTO PillleHHA NPo
0O HOPMATUBHO-MPABOBKX aKTIB, O MAlOTb AOKTPUHANIbHUI XapaKTep.

TakMM UMHOM, 3@ HAABHOCTI NEBHMX YMOB MPaBOBa JOKTPUHA MOXKe BUCTYNAaTX CAaMOCTIMHUM
IXKepesioM Ak MpaBga B LifIoMy, TaK i fXKepenom npoLiecyanbHOro npasa 30Kpema.

B YkpaiHi npaBoBa JOKTpMHA He 3aKpinieHa AK Axkepesio npoLecyanbHOro npasa. B Ton xe
yac BOHa MOXKe MaTu CTaTyc HepopManbHOro (HeTPaAULINHOro) AXepena npaea. Tak, NoCUIaHHA
Ha npawi BUAATHUX IOPUCTIB 3yCTPivaloTbCA B NPaBO3aCcTOCOBYIN NPaKTULI, ane X AK 4OAATKOBA
aprymeHTauis. Kpim Toro, ponb NpaBoBOi AOKTPUHM BUABMAAETbCA B CTBOPEHHI KOHCTPYKLUiA, MO-
HATb, BU3HAUYEeHb, AKMMU KOPUCTYIOTbCA CYAOBI OpraHu. Y cyloBe 3acijaHHA MOXYTb OyTu 3anpo-
LIEHi BUEHI-IOPUCTY ONA NOAAHHA BUCHOBKIB.

JIITEPATYPA

1.borpaHoBckasa U.10. MpeuegeHTHOEe npaBo [TekcT] / N. t0. borgaHoBckad. — M. : Hayka, 1993. -
235c.

2. Couypo J1. B. HeoduumanbHoe TonkoBaHue HopM npasa [TekcT] : yueb. nocob. / J1. B. Couy-
po. - M. : MlpodpobpazosaHme, 2000. - 224 c.

3. MamyTos B. K. MNigBuLeHHA poni JOKTPUHANbHOMO TAyMayeHHsA Yy 3aCTOCYyBaHHI rocnogap-
CbKoro 3akoHogaBcTBa [TekcT] / B. K. MamyToB // BicH. rocnogap. cygounHctea. - 2011. - N2 5. - C.
55-60.

4. WyrpwuHa E. C. TexHuKa topranyeckoro nucbma [TekcT]: yueb.-npakt. nocob./ E. C. lWyrpuHa. -
M. : Jeno, 2000. - 272 c.

74



CyyacHi npaBoOBi fOCAIf)KEHHA

5. Kapmanita M. [TpaBoBa fOKTPMHA Y POMAaHO-TePMaHCbKIi Ta aHIMOCAKCOHCbKI MPaBOBMX
cim’six [Tekct] / M. KapmaniTa // NignpyeMHMLTBO, rocnoaapcTeo i npaeo. — 2010. - N2 2. - C. 6-9.

6. Bacunbes A. A. lpaBoBas JOKTPMHa Kak MCTOYHUK MpaBa: BONPOCbl TeOpUn 1 NCTOpUn
[TekcT] : moHOrpadusa / A. A. Bacunbes. — M. : lOpautuHdopm, 2009. — 272 c.

7. bowHo C. B. [JoKTpuHanbHble U Apyrve HeTpaguUUOHHbIE UCTOYHUKU GOpMbl MpaBa
[Tekct] / C.B. BowHo // XypHan Poccuiickoro npasa. — 2003. - N 1. — C. 82-89.

8. bowHo C.B. [lokTprHa Kak ¢popMa 1 nctouyHmk npasa [Tekct] / C. B. bowHo // *KypHan Poc-
cumnckoro npasa. — 2003. - N2 12. - C. 79.

9. Bacunbes A. A. lpaBoBas JOKTPMHa Kak MCTOYHUK MpaBa: BONPOCbl TeOpUn 1 NCTOpUn
[TekcT] : MoHOrpadusa / A. A. Bacunbes. — M. : lOpautuHdopm, 2009. — 272 c.

10. CopokuH B. B. CynebHana npakTrka nnm npaBoBas fokTpuHa [Tekct] / B. B. CopokuH //
ApOUTPaXKHbIN 1 rpaxaaHcKmi npouecc. — 2002. — N2 8. - C. 8-11.

11. KopkyHoB H. M. Jlekunu no obuien teopum npasa [Tekct] / H. M. KopkyHos - CIM16. : lOpug,.
ueHTp lNpecc, 2004. - 760 c.

12. MapueHko M. H. VctouHrkn npasa [TekcT] : yue6. noco6./ M. H. MapueHko. — M. : Mpo-
cnekT, 2005. - 760 c.

13. Opoo6biwesckmin C. A. DopmanbHble UCTOYHUKK npaBa [TekcT] / C. A. Jpo6bilueBcKuyi,
T. H. JaHueBa. — M. : Hopma: UHOPA-M, 2011. - 160 c.

14. OaBup P. OcHOBHble NpaBoBble CUCTeMbl coBpemeHHocTu [TekcT] / P. Naeug, K. Koddpe-
CnnHo3u. — M. : MexgyHap. oTHoweHud, 1997. - 400 c.

15. HepcecsHy B. C. O6wan Teopus npasa 1 rocygapctsa [TekcT] : yueb. ansa opua. By30B /
B. C. HepcecaHu. — M. : M3a. rpynna HOPMA-VH®OPA, 1999. - 552 c.

16. EBcturHeeBa . b. CynebHaa npaBoycTaHOBUTENbHAA [eATeNIbHOCTb U cyaebHble NcTou-
HUKKM npasa [EnektpoHHun pecypcl/ I. b. EBcTurHeesa, B. A. YeTBepHUH // Poccuiickoe npaBo B
NHTepHeTe. - 2007. — N2 4. —. Pexxum pgoctyny: http://rpi.msal.ru/prints/200704index.html.

17. CoBpemeHHble 3apybexkHble KOHCTUTYUMK [TekcT] / cocT. B. B. MaknakoB. — M. : IOpucr,
1996.-93 c.

18. LiBaiirept K. BBeieHme B cpaBHUTENbHOE NpaBoBeAeHe B chepe YacTHOro npaea [TekcT] /
K. Uganrepr, X. Kety. — M. : MexpgyHap. oTHoweHuA, 1998. - T. 1.- 454 c.

19. Cnacmbo-Oateesa M. B. HekoTopble noaxoabl K MOHATUIO UCTOYHUKOB MPaBa: B MOpsAaKe
nocTaHoBKM npob6nembl [TekcT] / W. B. Cnacubo-®aTeeBa // Mpobnemmn 3aKOHHOCTI : Pecn. mixk-
BiZloM. HayK. 36. / Bign. peg. B. Al. Tauin. — X.: Hau. topug. akag. YkpaiHu, 2000. - Bun. 42. - 218 c.

20. KanamkapsH P. A. MecTto fOKTpVHbI Hanbosnee KBanvduLMPOBaHHbIX CNeLnanmcToB no
nyonnyHoOMy npaBy pasfiMyHbIX HaLWA B UCTOYHMKOBOW 6a3e COBPEMEHHOTO MEXAYHAaPOLHOIro
npa.a [Tekct] / P. A. KanamkapsaH // Tocygapctso u npaso. — 2006. - N2 4. - C. 69 - 80.

21. CopokuH B. B. CynebHas npakTvka unv npaBoBas aoktpuHa [Tekct] / B. B. CopokuH //
ApOUTpaXKHbIN 1 rpaxaaHcKmi npouecc. — 2002. — N2 8. - C. 8-11.

22. CopokuH B. B. loHATMe 1 cylwHOCTb NpaBa B AyXoBHOM KynbType Poccun [TekcT] / B. B. Co-
poKuH. — M. : lOpnutuHdpopm, 2007. - 480 c.

23. CeniBaHoB A. CygoBe npaBo: HOBa rafy3sb fnpasa v TeopeTnyHa gymka? [Tekct] / A. Ceni-
BaHoOB // LLlopiuyHKK yKpaiHcbKoro npasa. — 2009. — N 1. - C. 77-84.

24. Kapmanita M. lNpaBoBa JOKTPUHA Yy POMAaHO-TepMaHCbKil Ta aHMNI0CaKCOHCbKIN MPaBoOBMX
cim'ax [Tekct] / M. Kapmanita // NignpryeMHMLTBO, rocnogapcTso i npaso. — 2010. - N2 2. - C. 6-9.

25. bapuwy . H. VictouHnkn cnyxebHoro npasa [TekcT] : yueb. / U. H. bapuwy, C. B. bowHo. -
M. : i3p-Bo PATC, 2007. - 272 c.

26. Xabpuesa T. fl. CTpaTtervs counanbHO-3KOHOMUYECKOro pa3BuTua Poccum n mofepHu3a-
LM 3aKoHopatenbcTBa [TekcT] / T. A. Xabpuesa // KoHuenumsa pa3BuTus pOCCUNCKOro 3aKoHoAa-
TenbcTBa. — M.: 9kemo, 2010. — 736c¢.

75



AKTyanbHi NMTaHHA iHHOBaLiliHOro PO3BUTKY Ne 2 (2012)

NMPABOBAA OOKTPUHA - UCTOYHUK MPOLECCYAJIbHOIO NMPABA

Bacunbes C. B.

CraTbAa NOCBALEHa BeCbMa AUCKYCCUOHHOW TEMe — MPaBOBOW AOKTPUHE KakK NCTOYHMKY NpPO-
LeccyanbHOro npaea. Ha ocHoBe aHanu3a HayyHOW NuUTepaTypbl aBTOp OnpeaensaeT noHATue
NPaBOBOW JOKTPVHbI, €€ XapaKTepHble YepTbl, MOKa3blBaeT BO3MOXKHbIE NPenMyLLeCcTBa 1 Hef0-
CTaTKV MPUMEHEHNA NPABOBOV JOKTPVHM B CYAONPOU3BOACTBE.

Knroueewie cioea: NCTOYHVKM NpaBa, NpPaBoBasA AOKTPMHA.

A legal doctrine is a source of judicial law

Vasiliev S.

The article is devoted a very debatable theme - legal doctrine as source of judicial law. On
the basis of analysis of scientific literature an author determines the concept of legal doctrine,
its personal touches, shows possible advantages and lacks of application of legal doktrini in the
legal proceeding

Keywords: sources of law, legal doctrine.
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