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ABSTRACT
Introduction: The core of physician’s non-compete agreements problematics lies in complex system of controversial interests, rights and goals of subjects involved. On the
one hand non-compete restrictions and their enforceability is an obvious part of employer’s legitimate business interest based on the freedom of contract, on the other – free
unrestricted market, preventing of monopolization, availability of medical assistance and healthcare, right to choose a doctor are social standards and thus – a part of public
interest, in addition to this – non-compete restrictions impact physician’s right to work. Balance between these components is pretty sensitive and hard to achieve.
We can find enforceability of physician’s non-compete provisions in different types of relations: employment contracts, partnership agreements, sale of medical practice. But
complexity of mixing law, ethical, social issues along with different approaches of legal regulations rises the relevance of research.
Material and methods: This study is based on German, British, Spain, Swiss, USA regulation acts, scientific researches and opinions of progressive-minded people in this
sphere. The article is based on dialectical, comparative, analytic, synthetic and comprehensive methods.
Results: Non-compete agreements may have social benefits in some situations: serve as an instrument to protect trade secrets thus stimulate innovation; reducing of worker’s exit
probability could increase quality of medical services due to training of employees etc. But also, there are some serious risks to employee, to employer and to society as a whole.
Analyzing the sense of non-compete clause in general we can assume that it includes seven main points: the subject; the form; the time; the territory; the scope and type of
restrictions; “buy out” of the clause and the compensation. These characteristics are the core of non-compete clause, and, taking into account the principle of freedom in terms
of agreement conclusion, it is up to law enforcement practice to determine minimal and maximal limits of such restrictions.
US legal concept is clearly based on implementing of legally prescribed restrictions for non-compete with physicians (along with other categories). European practice being
pretty similar in view on what non-compete agreement is and what principles it is based on however is obviously different in approach chosen because of absence of special
legal provisions for physicians’ non-compete regulation.
Conclusion: Lack of legal regulation and law enforcement practice in this sphere worldwide is obvious, so the starting point in resolving of physician’s non-compete enforceability
issue will be choosing of suitable concept. Analyzing of proposed concepts, we came to the conclusion that the most perspective will be an approach of specification and
clarification of “reasonability” meaning in terms of evaluation physicians’ non-compete agreement validity and their impact on public interest.
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INTRODUCTION

Non-compete practice is a widespread phenomenon of
nowadays’ employment relations. Taking start from USA/
United Kingdom [1, p. 646-47] it is covering now more and
more new countries, involving new and new professions
and spheres. And whereas in some technologically-based
and innovative areas such non-compete clauses are justified, in others – they seem nothing, but restriction (or
even violation) of employee’s rights [2]. It is obvious that
employer wants to eliminate (or at least minimize) the competitive effect of his former employee, because: a) employee
is a “carrier of confidential information”, b) employee is
a “business instrument”, c) employee is an “investment
object”, d) employee is a potential competitor.
But there can be not just employer VS employee interest. What if (and it often true) the public interest is also
engaged? What if this public interest is far surpassing local
employer/employee interests? Will such non-compete

clause be enforceable and if yes – what criteria must be
used for its enforceability?

MATERIALS AND METHODS

This study is based on German, British, Spain, Swiss,
USA regulation acts, scientific researches and opinions of
progressive-minded people in this sphere. The article is
based on dialectical, comparative, analytic, synthetic and
comprehensive methods.

RESULTS AND DISCUSSION

The classical example of abovementioned problematics is
exercising of non-compete provisions in healthcare. So,
what is a case of non-compete practice in healthcare?
A physician restrictive covenant, also referred to as a
“non-compete agreement” or “non-compete clause” is a
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clause or section in a physician’s contract whereby the
physician (employee) agrees not to engage in his or her
chosen profession in competition with the employer. Such
restriction concerns public and private medical practices.
Specialty of healthcare area problematic in non-compete
context is based not only on potential violation of medial
personnel’s’ right or employer’s right, but on probable affection of patients’ right and interest in general, which are
a part of public interest.
Non-compete agreements may have social benefits in
some situations: serve as an instrument to protect trade
secrets thus stimulate innovation; reducing of worker exit
probability could increase quality of medical services due
to training of employees etc. But also, there are risks to
employee, to employer and to society as a whole.
That is why the key issues of non-compete clauses for
physicians are both legal and ethical. The most experienced
countries in terms of non-compete clauses implementation
is USA where such practice in modern concept arises in
the beginning of XX century, Germany and some others
[3 p. 229]. Although there’s a variety of approaches among
different states, all of them are based on the same main
characteristics: 1) the scope: types of agreements and types
of non-compete terms in the agreement; 2) the model of
law-enforcement practice in terms of non-compete clauses
implementation, their enforceability. We will start the discussion from the general positions on non-compete clauses
then extrapolating them on healthcare sphere.
Non-compete clauses is widely applicable and could be
founded in employment agreements, partnership agreements, and agreements for the sale of a medical practice [4]
Analyzing the sense of non-compete clause in general we
can assume that it includes seven main points: the subject;
the form; the time; the territory; the scope and type of
restrictions; “buy out” of the clause and the compensation. These characteristics are the core of non-compete
clause, and, taking into account the principle of freedom
in terms of agreement conclusion, it is up to law enforcement practice to determine minimal and maximal limits
of such restrictions.
Subject. Subject who covered by non-compete clause
must be identified – it is obvious and needs no clarifications. More interesting is that not every employee, not
every medical staff member really needs to be bounded by
such restrictions because of their minimal or absent impact on competition because of no connection with some
sensitive commercial information of employer. But often
such approach of limiting the subjects scope is not used
by employers and they tend to cover with non-compete
restrictions as much as possible. Such practice is highly
discussed now in the US [5] and we have some positive
restrictive examples in the EU countries (Germany and
Belgium for instance) where the applicability of restriction
is grounded on the rate of annual incomes of employee and
some other restrictions [6].
Form. Non-compete clause by its restrictive nature must
be clear, understandable and interpretable, so, it is obvious
that such demands could be fulfilled only in the form of
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written mutual agreed provision, which can be a part of the
existing agreement or a separate clause between the parties.
But the terms of non-compete clause and agreement for
their execution must be formally accepted by both parties.
Such concept is general among the countries because of the
fact that non-compete agreement (or clause) must meet
general contractual requirements [7]
Time. Another term of non-compete clause is the period
during which employee agrees not to compete with his
employer as during the contract term, but such term can’t
be unlimited. The practice of such term is pretty common
and varies between one to three years after the contract termination. European practices are the same with US in this
regard [8] and it usually determine the term of restriction
during the employment and for a period of time afterward.
Court might further limit the duration of a non-compete
restriction as he thinks appropriate to different periods,
for example – a period of time needed to hire and train a
new employee; the time needed for vanishing of customers’ association between former employee and employer’s
business; period of time for confidential information to
become obsolete etc.
Territory. The territorial scope could not be unlimited
or not strictly defined, different countries use different
approaches, it could be distance range (circle with the
center – main office of the employer), it could be the administrative division (city, county, region etc.), it could be ZIP
postal code area or else. Main point - it must be reasonable
geographical area considering the size of the employer’s
market and the size of the area serviced by the employee.
Scope and type of restrictions. Types of prohibited or
restricted activities must be clearly defined, be connected
with employee functions. Such provisions could not be
broad or not properly defined. Moreover, their definition
must be connected with category of employer’s “legitimate
business interest” in terms of how they impact each other.
“Buy out” clause. The employee must have the right
to buy-out from restriction by paying to employer some
contractually predefined fee. Such clause renews the “status quo” of both parties and legitimates further possible
competition and also needs to be “reasonable”.
Compensation. Non-compete clause could not be just
one-way obligation for the employee, such an agreement
should be mutually favorable and not providing of compensation for employee for the restrictions bearing by
him on the basis of non-compete agreement might be the
reason of such contract (or clause) invalidity. Such practice
is applicable in some US states, Germany, Belgium [9] and
other countries.
So, what is the specialty of non-compete clauses regulation for physicians? The answer to this question depends on
the approach chosen and may highly vary among different
countries.
In US there are different approaches among the states as
to how applicable non-compete agreements at all and how
special is their regulation for such sensitive category of employees like physicians [10]. There are states that prohibit
non-compete provision application, states that threat them

ENFORCEABILITY OF NON-COMPETE AGREEMENTS IN MEDICAL PRACTICE: BETWEEN LAW AND ETHICS

as partly-applicable and states that threat such provisions
as fully-applicable (with some general restrictions) [11].
For the states in US where non-compete clauses are
enforceable there are three types of law-enforcement
doctrine: “Red-pencil doctrine” – courts must declare an
entire non-compete contract void if one or more of its
provisions are found to be defective under state law or
precedent; Blue-pencil doctrine – courts delete provisions
of a non-compete contract that render it overbroad or
otherwise defective, retaining the enforceable subset of the
contract; “Equitable reform” doctrine – courts may rewrite
a non-compete contract so as to render it non-defective
(this may entail insertions of new text). [5, p. 14].
The complexity of regulation approaches is even higher
when we are analyzing this problematic in connection with
physicians and medical professionals because some states
taking into account the uniqueness of medical profession
apply special rules to covenants that restricts such medical
practice because of involvement of public interest, in particular the potential shortage of doctors in the area, impact
on the patient’s rights to obtain healthcare treatment, to
choose a doctor or other medical professional etc.
Thus, even if it is declared by the state law that non-compete restrictions are generally allowed (as reasonable
and legitimate) there may be a non-enforcement clause
with regard to physicians. For example, Massachusetts
where prohibition of physicians non-compete provisions
is established since 1977 and any non-compete provision
restricting “the right of a physician to practice medicine
in a particular locale and/or for a defined period of time.”
[12, Ch. 112 § 12X] is illegal. Literally the same with
Delaware [13, Title 6, Ann. § 2707], Colorado [14, § 8-2113], Rhode Island [15, §5-37-33].
There is another approach where some states aree not
prohibiting non-compete clauses for physicians in general
applying to them deeper and stricter prescriptions and
limits. For instance, Tennessee where there are additional
restrictions for non-compete clauses with physicians in
terms of duration (no longer than two years), geographical (not greater than the county of employment or 10
miles radius) facility restrictions. [16, Ann. § 63-1-148];
in Texas non competes for physicians are allowed but
restrictions must not “deny the physician access to a list
of the patients seen or treated within one year of termination of employment; provide access to medical records
of the physician’s patients upon proper authorization;
provide for a buyout of the covenant by the physician at a
reasonable price; and allow the physician to provide continuing care and treatment to a specific patient or patients
during the course of an acute illness” [17, Ann. § 15.50];
in New Mexico there is a prohibition of agreements with
restrictions to provide clinical healthcare services (except
when such restrictions applied to shareholders, owners,
partners, directors) but also an allowance of non-disclosure and non-solicitation provisions and very interesting
rule for healthcare practitioners employed by the practice
for less than three years which may be required, upon
termination, to pay back certain expenses to the practice

(including loans; relocation expenses; signing bonuses
or other incentives related to recruitment; and education/
training expenses). [18, § 24-1l-1]; in Connecticut there
is limitation of non-compete clause duration (no longer
than one year) and territory (not more than fifteen miles
from primary site) and cause of termination (non-compete
clause is unenforceable after contract termination without
the cause). [19, §20-14p(b)(2)]
As we can see, nevertheless of approaches variety there
is a clear trend for specification of physician’s non-compete
clauses regulation. US legal concept is clearly based on
implementing of clear legally prescribed restrictions for
non-compete with physicians.
European practice being pretty similar in view on what
non-compete agreement is and what principles it is based
on however is obviously different in approach chosen
because of absence of special provisions for physicians’
non-compete regulation [8].
In Germany non-compete provisions are regulated by
different law acts [9, p. 333-335]. Such practice is regulated by Commercial Code (e.q., sec. 60, 112 HGB) [6],
German Federal Labor Court (BAG), in AP-No. 7 to §
611 BGB Treuepflicht [20]; sec. 242 Civil Law Code [21].
There are no special rules for physicians or medical staff
members, specialization of the approach used is based not
on legal prescriptions (like in USA) but on law enforcement practice, which must observe “reasonableness” [22]
of restrictions thus taking into account not only the balance
of employer and employee interests, but also an impact on
public interest assuming the value of medical profession.
In Spain legal regulation of covenants not to compete is
different for restrictions during the employment relationship and after their termination. For the first situation such
restriction is compulsory [23, art. 8.1]. There is also no
special regulation for medical staff and the “difference”
is made by law enforcement practice by implementing of
“reasonableness” evaluation concept.
In Switzerland non-compete agreements regulation
during the term of the contract is differed among employment contracts [24, Section 321a], agency [24, Section
418d), partnership [24, Section 536], partnership [24,
Section 561] and Limited Liability Company [23, Section 818]. After the contract termination such restrictions
are specifically regulated only in regard of employment
agreements. [24, Sections 340]. Reasonableness test is in
place also but no special rules for physicians.
United Kingdom. The main concept is based on evaluation of any non-compete restrictions between an employer
and an employee as void on the basis of their contradictory
nature to public policy. To implement such a restriction
employer must show legitimate business interest that needs
such protection and “reasonableness” of restriction – no
further than the protection of business interest [25; 26; 27;
28]. The main goal of restriction is not limitation of competition but restriction of unfair use of employer’s trade
secrets or business connections [26;27] and reasonableness
of restriction must be evaluated on the date of signing the
contract (reasonable from beginning) [29]. As in other
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European countries, in UK we can’t see the legal basis
for specialization of physicians’ non-compete agreements.
Such specialization is grounded on law enforcement practice of evaluation such categories as “legitimate business
interest”, “public interest”, “employee’s rights” etc.
As we can see from abovementioned, the divergence
between US and European approaches (however they are
similar in basic understanding of non-compete at all) is
obvious – the US model tends to provide legally defined
special restrictions for non-compete agreements with physicians while European model tends to rely the specialization of such agreements on law enforcement and judicial
practice. But what is uniting both these approaches is the
goal achieved – the inclusion of public interest as a main
element of evaluation while qualifying the restriction. So,
what is the impact of public interest in this scope, what
question does it bring up in this regard?
We must say that “public interest” with regard to physicians’ non-compete agreements should be deemed widely
and include not only the economic aspect (as for “classical” non-compete restriction) but also the evaluation of
“medical” impact of them. Nevertheless of “sensibility” of
abovementioned sphere we can admit that public interest
category has some aspects that “favors” and “disfavors”
non-compete agreements with physicians.
On the “positive side” there are obvious categories of
the freedom of contract, which is a publicly defended
principle, investment in employee’s development, decentralization and territorial balance of physicians.
As to freedom of contract – its value is obvious, but what
if contract impacts (or even violates) third party’s legitimate
interests or rights, which is not a party of the contract and
has no ability to become one? From our view in that scope
the freedom of contract should be appropriately narrowed,
because, for example, the right of a patient to choose treating physician is obviously affected by physician restrictive
covenants. Current law enforcement practice already has
such examples of contract’s freedom restrictions on the
basis of ensuring public interest, so one of those could be
the impact of physician’s non-compete clause.
Regarding encouraging of investment in development
of young physicians, non-compete restrictions really could
guarantee that employer will have the ability to recoup
capital outlay spent on employee training. Without restrictive measures such as non-compete agreements potential
employers will be less willing to invest in physician
employees and all that will impact healthcare services
availability in general.
Talking about decentralization and territorial balance
of physicians we must admit that non-compete restrictions
could have positive public impact by encouraging them
to move to rural areas (or areas with low level of medical
services) thus providing broader availability of healthcare.
On the “negative side” we can admit pretty obvious
problematics of impact on public interest [30, p.3] – they
are patient’s right to freely choose a doctor, a problem
of healthcare availability (especially when it comes to
non-compete restrictions for highly-qualified specialists),
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public health, ability to preserve continuity of care in cases
where it is important (parental care, chronical deceases),
ethical aspect of restriction itself and so on.
General position of discouraging of non-compete
agreements for physicians are global [31; 32] and needs
no clarification. It is obvious that any restriction of physician’s professional activity inevitably will bring up ethical
concerns.
Same with the right to choose a doctor – it is a worldwide standard, and restriction of it will impact satisfaction
of the patient, quality of services etc. [30, p.3-4]. The
resulted impact will depend on the geographical and
time scales of restriction but the fact of negative effect is
undoubtful.
Shortage of physicians also could be an example of
negative impact of non-compete agreements in this sphere
on public interest. It is obvious that above restrictions
could create a problem of physician’s shortage in territories where there was no such problem before and could
deepen the problem where it already exists. And a lot of
countries already faced such issue, including US [33, 34],
Europe [35]
Assuming the abovementioned, what regulative options
do we have? If we look at the problem more generally
there are three conceptual approaches as to how to treat
non-compete agreements (covenants, clauses) with physicians. Let’s name them: 1) “commercial public interest”
concept; 2) “invalidity of any restrictions” concept; 3)
“broadening of reasonability” concept. We are not pretending on deep analysis of each abovementioned approaches
due to this could be a basis for the separate research, but
we will try to accommodate here a brief overview of them.
Lack of legal regulation and law enforcement practice
in this sphere worldwide is obvious, so the starting point
in resolving of physician’s non-compete issue will be
choosing of suitable concept.
“Commercial public interest” concept is based on extrapolation of traditional understanding of public interest and
assessment of impact on it as an economical category. Such
approach is somehow mixing the interests of employer and
public interest, and defining public interest as a complex
of economical (efficiency of business, employment costs in
case of enforcing of non-compete clause) and socio-economical (right to work, standard of living etc.) categories.
But such an approach gives us no answer to the public
impact that could not be economically evaluated – public
health, public safety, healthcare availability etc. Thus, described approach couldn’t be deemed appropriate.
“Invalidity of any restrictions” concept is pretty clear
and is grounded on the point of view that any restrictions
of physician’s professional activity are anyway against the
public interest. Universality of this approach has also a
negative side – not every non-compete agreement poses
equal threat (or equal unfluence) to public interest. Moreover, absence of restrictions will more or less initiate rise
of concerns that encourage non-compete restrictions from
the point of view of “public interest”, will eliminate all their
positive social impact. That is why, along with previously
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mentioned, such model hardly could be effective in longterm perspective.
“Broadening of reasonability” concept is based on necessity of understanding the definition of “reasonability” as an
essential criteria of legitimacy evaluation of non-compete
agreements in broader sense taking into account their
impact (not only economic) on public interest. Physicians’
restrictive non-compete clauses could not be simply compared to similar commercial covenants because of their
services nature because of involvement of categories such
as public health, medical ethics and others. Thus, the law
enforcement practice must evaluate physicians’ non-compete restrictions with three main points as a base: existence
of legitimate business interest and employer actions must
be strictly and truly directed to protect them, non-compete
restriction is constructed as strictly as possible to protect
such interests, the public interests are treated widely then
just an economic category and thoroughly vetted, balanced
and evaluated. From our view the abovementioned model by avoiding disadvantages of both previous could be
deemed as perspective one even regardless of its obvious
complexity. It is a vice balance of individual (employer and
employee) and public interests.

CONCLUSION

Beyond the differences between European and US approaches there’s a clear understanding of non-compete
clauses’ use unstoppable widening. But while the general
concept of such restrictions and their enforceability are
properly determined as in doctrine and law, their enforcement for special categories such as physicians needs particular attention and specification of law regulation. Because
restriction (even on the basis of legitimate business interest)
of physician’s professional activity gives rise to a massive
scope of concerns, involving those of public interest.
We clearly distinguish that the main regulative difference
between European and US approaches lies in the instruments used for regulation: US concept favors inclusion of
special provisions into laws while European one prefers to
keep non-compete as a unite concept regardless profession
thus relying the necessity of evaluation of “reasonability”
of restriction on law enforcement bodies.
Results of research conducted drive us to the conclusion
that physician restrictive non-compete clauses could not
be simply compared to similar commercial covenants because of services nature and involvement of categories such
as public health, medical ethics and others to the scope.
Regulation also should not restrict non-compete clauses
for physicians at all because the side effects of that could
contradict public interests. From our point of view the
concept of regulation must be grounded on enhancements
of understanding the “reasonability” as a special category
when it comes to physician’s non-compete clauses. Law
enforcement practice must evaluate if there’s a legitimate
business interest and employer’s actions truly directed to
protect them, is non-compete restriction is constructed
as strictly as possible to protect such interests, are public

interests treated widely then just an economic category and
thoroughly vetted, balanced and evaluated. Implementation of such an approach will be a vice balance of individual
and public interests.
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