B.B Komapos'

K MPOBNIEME O KOHCTUTYLIMOHHBLIX OCHOBAHWAX
FPAXIAHCKOIO CYAOMNPOV3BOACTBA

1. B npaBoOBOli JOKTPUHE SIBNSIETCS 06LLENpPU3HAHHBIM MOCTYNaT 0
BAMSHUM KOHCTUTYLUM Ha 3aKOHOAATE/NbCTBO, €€ (PyHAaMEHTa/IbHOM
3HauYeHUn ans PopMUPOBaHMS Chep MPaBOBOro perynnpoBaHus. [Mpu
3TOM, YUUTbIBas xXapaktep KOHCTUTYLMU KaK HOPMATMBHOIO aKTa BbIC-
Meli HOPWANYECKOI CU/bl U Creumnyeckoli (hopMbl BbIPaXKEHUS MpaBa,

3asepylowmii kadhepoii rpaxgaHcKoro npouecca, nNpopekTtop HauvoHanbHol opuanye-
K°/ akagemMum YkpaviHbl uMeHn sipocnasa Mygporo (r. XapbKoB).
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0coboe 3HayeHWe MMeeT npobnema MpamMoro AelcTeus KOHCTUTYLUW.
BOMbLUNHCTBO COBPEMEHHBIX KOHCTUTYLMIA, 3aKpennsoT NpUHLMN Bep-
XOBEHCTBa MpaBa, B OCHOBE KOTOPOro IEXUT MPUHLMMbLI NPAMOro AencT-
BuA KoHCTUTYumMn (cT. 8 KOHCTUTYLMU YKpaurHbl).

CoBpeMeHHas HopuanYeckas NMpakTnka B YKpanHe BeCbMa OCTOPOXK-
HO OTHOCUTLCA K MPUMEHEHUIO HOPM KOHCTUTYumK. Cyfabl 06Lueli ropuc-
ANKUMN HOPMbl KOHCTUTYUMW MPaKTUYeCKN He MPUMEHSIOT U B 3TOM
CMbIC/e cneflyeT OTMETUTb U3BECTHbIV KOHPOPMU3M CyaeOHOM cnucTeMbl.
VIMeloT MecTo HeMasio CnyyaeB, KOrga rnpu Hamymm 4OCTaTOYHbIX OCHO-
BaHUN nNpumeHeHNs KOHCTUTYUMM OHa BCe >Xe He npuMeHseTca Tak,
MO>XHO OTMETUTb CYLLIECTBOBaHME MPOLO/IHKUTENBHOE BPeMSA B IpakiaH-
CKOM MpOLECCya/ibHOM 3aKOHOAATeNIbCTBe YKpauHbl WHCTUTYTa nepe-
CcMOTpa CcyAebHbIX peLleHWid B MOpsAAKe Haf3opa, KOTOpbl He MMen KOH-
CTUTYLMOHHbIX OCHOBaHWii 1, 6onee Toro, NPOTMBOPEYNT OCHOBaM MpPaBo-
Cyavs, niee npasoBOro rocyAapcrsa W MpaBy CTOPOH Ha pacnopsikeHue.
AHaXPOHNYHBLIM OCTaeTCA MO CBOEMY COAEPXaHUK0 U UHCTUTYT y4acTus
B rpaXkAaHCKOM MpoLecce NpoKypopa, OpraHoB rocyAapCTBEHHON BacTu
1 OpraHoB MeCTHOro caMoynpas/ieHus, NPodcor308 v T.M. [1]

2. CoBepLUEHCTBOBaHNE N MPUMEHEHUE TPaXAAHCKOro MnpoLeccy-
bHOr0 3aKOHOJATe/IbCTBa, PaBHO KakK ero TeOpeTMYEeCKOe OCBOEHME,
[JO/MKHBbI OCYLLIECTBNATLCA, MpPexe BCero, Ha OCHOBaHWW U B Npefenax
KOHCTMTYLUMM KaK (hyHOaMeHTa/lbHOro HOPMAaTUBHOMO akTa B NpaBOBO
CMCTEME rocyfapcTBa.

TeopeTnyeckme MOAENN, Hay4yHble KOHUEMLUMU OSIKHbI UMETb KOH-
CTUTYUMOHHOE 060CHOBaHWE N YUYUTbIBATb KOHCTUTYLIMOHHbIE napameT-
pbl Cy0NPOM3BOACTBa. HayuHble MccnefoBaHWS Takol HarpaBfeHHOCTU
WMEIOT METOLO/OTMYECKOEe 3HaYeHWe A1 3aKOHOTBOPYECTBA U MPaKTUKU
npumeHeHns KOHCTUTYUMKU B CyA0MPON3BOACTBE.

B YkpauHe geicTtytowas KoHcTuTyuust npmHsaTta B 1996 r. Kak go
ee MNPUHATUA, TaK U Nocse rpaxaaHcKoe rnpoueccyanbHOe 3aKoHoAaTe  b-
CTBO MpPETEPNENO HEMA/I0 WM3MEHEHWI, OAHAKO HOBbIA ["paXkAaHCKWUiA
npoueccyanbHbIA KOLEKC, XOTS ero paspaboTka Npogomkanacs 0kono 10
neT, 6bin NpuHAT nuwe 18 despans 2004 r. MK «He noBe3no», no-
CKOJ/IbKY Y)K€ [0 3TOro ObINN NPUHATLI FPXKAAHCKWIA, CEMENHBIN, X035-
CTBEHHbI, OIOKETHbIA, TAMOXXEHHbIA, 3eMe/bHbIN 1 AP. KOLEKCHI.

Mpy KOHUeNnTyaslbHOM OCMbIC/IEHUWN TPaXAaHCKOro npoleccyasibHo-
ro 3aKOHOZAaTeNbCTBa MPUHUMMMATIbHOE 3HAYEHVE UMEET Hay4HbIi aHa-
N3 KOHCTUTYLMOHHBIX OCHOBaHWI cyae6HOl BnacTu U CygonpousBoa-
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CTBa, 60 KoHCTUTYUMA 3akpennseT pyHAaMeHTa/bHble npasa U CBO6O-
[bl YenoBeKa W rpakaaHvHa, BEPXOBEHCTBO MpaBa, UCK/IHYMTENbHOCTb
cyfe6Holi Bnactu u cyaebHol HpUCANKLMKN, KOHCTUTYLMOHHbIE MPUH-
uMnbl npasBocyams. Vicxofs u3 aToro, Ha Haw B3rnsf, napagurmasibHoe
3HauyeHne MMeeT npobaema PyHKLNOHNPOBAHUS MPaBOCYANS B YC/IOBUAX
abCoMIOTHOCTM NpaB YenoBeKa U rpaxaaHnHa, caMOLIEHHOCTU Cyfe6HON
BNAacTV 1 NPaBOCYAUs MO FPaXKAAHCKMM [efnamM, KoTopas noxanyii, onpe-
[enseT rnaBHbIf, CTPATEMMYECKNIA BEKTOP HaY4HbIX UCC/EA0BaHWIA.

3. KOHCTUTYLUMOHHbIE OCHOBaHMSA MNpPaBoCyAmns — 3TO Te ee MOosoxXe-
HWSA, KOTOpble AETEPMUHUPYIOT, C OAHOM CTOPOHbI, Chepy KOHCTUTYLU-
OHHO-MPaBOBOr0 PerynvMpoBaHns cyfebHoi BnacTu v npasocyaus, a C
Apyroii — fBAATCA NpeanocblikamMn 4ns opmuposaHusa (MHTepnpu-
TaluMu) rpakaaHCKoro npoueccyanbHOro 3akoHo4aTebCTBa, a TOUHee —
KOHCTUTYLIMOHHO-NPaBOBO/ COCTaBASAOLLEN PeXXMMa rpaxhaHCKOro cy-
[0Npon3BOACTBA.

AHaM3 KOHCTUTYLMM Nog 3TUM YIrIOM 3peHUs NO3BOJISET onpefe-

| NUTb NO KpaWHeli Mepe Takue OCHOBHbIE MapameTpbl rPaXAaHCKOro cy-
[ONpon3BOLACTBA:

1. Cya — He3aBUCUMbIi OpraH B Tpuage BnacTeil, UMelLIniA uc-

| KNOUMTENBHYO NpeporaTmBy OCYLLECTBNATL NPaBOCYaME;

2. MoTpebHoCTb AnddepeHLMaLn cyaebHOM IpUCanKUMN 1 (opm
CYLOMNpOnN3BOACTBA;

3. MpuHUMNbI NPaBOBOro rocyAapcTsa U BEPXOBEHCTBA MpaBa Kak
JeTepMUHaHTbI (PYHKLMOHMPOBaHWA CyA0MpOn3BOACTBa, YCI0BUA, Orpe-
JensioLmne xXapakTtep U CoAepXKaHue MpaBOBOro cratyca rpakaaHuHa v
opraHoB cyfe6Holi BnacTu;

4. KOHCTUTYLMOHHbIE MPUHUWMLI CYAOMNPOM3BOACTBA — HawBbIC-
LUMe MO 3HAYMMOCTY MpaBoBble TPeGOBAHMS, XapaKTEPUSYHOLLME PEXMM
| cy1ONPON3BOACTBA;

5. MMocTynat coGMIOAEHNS KOHCTUTYLMOHHBIX MpaB rpakpaH u
WHbIX Cy6GLEKTOB NPaBa;

6. [locTynHOCTb NpaBOCYAMst U HEKOTOPbIE ApYyTUe.

4. B acrnekTe KOHCTUTYLMOHHOW perfameHTalMn npaBoCcyaus Hau-
6ofiee aKTya/IbHOW $IBNSIETCS MpPo6/eMa CYLIHOCTHOW XapaKTepuCTUKM
npaBoCyfusi B MPaBOBOI CUCTEME, KOTOpasi HEMOCPEACTBEHHO CBS3aHa, B
MepByt0 0uYepedb, C VHTEPNpPETaLMein KOHCTUTYUVMOHHOFO MpuHLMNA
OCYLLECTB/IEHMS NPABOCYAWS TO/ILKO CY0M.
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B TeueHve NPOAOMHKNTENBHOIO BPEMEHW AaHHbIA NPUHLUUMN Packpbl-
Ba/ICA Yepe3 KOMMETEeHLMIO Cy[0B MO PAcCMOTPEHWUIO M paspeLLeHunto
rpaxgaHCKMX e, a camo MNpaBoCyfve pacCMaTpvBa/ioCb Kak OfHa u3
(hopM 3aLUMTbI FPaXKAaHCKMX Npas. [ns 3Toro 6bi1n M3BECTHblE MpaBo-
Bble OCHOBaHusi, n6o cornacHo c1. 6 MK YCCP 3awmrta rpakgaHckux
npaB OCYLLECTBNAETCA B YCTaHOB/EHHOM MOPSAKE CYLOM, XO3SAACTBEH-
HbIM WN TPETENCKNM CYAOM, HOTapuaTtom. ITO He MOI/I0 He NPUBECTU K
HMBENMPOBaHUIO COLMAabHOM W MPaBOBOWN LIEHHOCTU MpaBocyaus, Mo-
CKO/bKY MpaBoCy/me, BO-MEPBbIX, «YPaBHMBANOCb» C UHbIMU hopMamu
3alWmnThl MpaB, a BO-BTOPbIX, TEM CaMbIM OrpaHuumMBanach cgepa cyaeb-
HO BnacTM. Hapagy c cyjamu, rpaxgaHckue Cropbl paccMaTpvBaauv B
npegenax CBOe KOMMETEHLMU MHble, B TOM 4YMCe afMUHUCTPATUBHbIE,
opraHbl U UX KOMMETEHLUS UCKNOYaa KOMMNETEHLUMIO CYA0B. Tak, Npo-
nsowna angdysns cygebHol Bnactu, M0 MpaBoOCYAHbIMU PYHKUUSMM
no cyTu cTanu o6nafatb U HecyaebHble opraHbl [21.

Ha Haw B3rnag, 4OKTpMHaIbHO NpaBocyaue, K<ak yHAaMeHTa bHbIl
WHCTUTYT MpPaBOBOl CUCTEMbI, OO/DKEH paccMaTpmBaTbCs Kak opma
ocyLlecTB/eHMsA npaB U cBobof Cy6beKTOB MpaBa Yepe3 Hagnexaliue
cyfebHble npouesypbl. Takoi Noaxon UMeeT NPUHUUNNAIBHOE 3HaYeHne
AN 060CHOBAHUS KOHCTPYKLMM FPaX4aHCKOro npolecca v ero npoue-
ayp. Tak, B HacTosiLLee BpPeMs ABMSETCA 6eCCNOpHbIMU, YTO B MPaBOBOM
rocyfapctse BflacTb rocyfapctsa [AOJ/DKHA orpaHuumBatbca. B Tpuage
rocyfapcTso — 06LLECTBO — rpaXAaHWH MHCTPYMEHTaMU OrpaHNYeHUs
rocyfapCTBEHHOW BNAacTW ABMAAKOTCA MHCTUTYTbl FPaXXAaHCKOro obLiecT-
Ba, a Takke MpaBa YenoBeka W rpaxgaHnHa. B 3TOM KOHTEKCTe WMHTep-
npeTauus NpaBoCcyaus Kak (GopmMbl OCYLLLECTBEHUS Npas 1 cBo6o4 Npu-
06peTaloT oYepUeHHble NapaMeTpbl U NpeanonaraeT KOHCTPYMpPOBaHMe B
npoueccyabHOM 3aKOHOAATENbCTBE CUCTEMbI MPOLECCYasIbHbIX rapaH-
TuiA, 06ecrneymBatoLLMX NpaBo CTOPOH Ha CyaebHyto 3almuTy 1 cnpasesa-
NMBOE Mpasocyaue, rapMOHU3aLMI0 YaCcTHOro U Ny6An4HOro B npoLec-
Cya/lbHbIX  (hopMax  CyAOnpou3BOACTBA,  OrpaHWuYeHue  BaCTHbIX
NO/THOMOYNIA Cya NPaBOM CTOPOH Ha PacropsKeHWe, YTO A1 rpadkaaH-
CKOro npovecca npeacrasnseTca Hambonee cylecTBeHHbIM [3].

MpUHUMM OCYLLECTB/IEHUS MPaBOCYAMSA TOMIbKO CY[OM B €ro CoBpe-
MEHHOM MOHWMaHUM O03HayaeT Taloke Heob6XOAMMOCTb OrnpejeneHns
chepbl KOMMNETEHLMOHHbIX MO/HOMOYMIA OpraHoB NPaBOCYANS B KOHTEK-
CTe pasgeneHus snacteii [4].
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KoHCTUTYuMA YKpauvHbl 3aKpenwuna, 4YTo HopUCOMKUMA CYAOB pac-
MPOCTPaHAeTCA Ha BCe MPaBOOTHOLLEHWA, BO3HMKAIOLLME B rocyapcTBe
(cT. 124). C TeopeTn4ecKoW TOUKM 3peHuns aaHHas opmyna KoHcTtuty-
unn aBnsieTca abCosIlOTHO TOYHOWM, MOCKO/bKY B acrekre pasgeneHuns
BNacTell OHa (PUKCMpPYET CTaTyC CyAe6HOM BacTM Kak CaMOCTOATE/IbHOM
BeTBM BnacTu. BmecTe ¢ Tem, ecnm cdhepa cyaebHOM OPUCANKLMM Orpe-
[eneHa KOHCTUTYLMOHHO, TpebyeT peLleHWs BaXXHbI BOMNpoc audde-
peHumaunn cyaebHol IprucanKLmMmM, NOCKOMbKY, K npumepy, KoHCTUTY-
UMa YKpavHbl NpegycMoTpena Takme Havana (hopMypoBaHna cynebHoi
B/1IACTU, KaK TePPUTOPUAIbHOCTb U cheupanmnsaums (4. 1 cT. 125).

OuyeBUAHO, YTO MpaBoCyAMe OO0/MKHO UMeTb ANddepPeHLMPOBaHHYIO
HOPUCAMKUMIO, a Takxe auddepeHUMpoBaHHbIe NpoLeccyanbHble (hopMbl
M npouesypbl, M60 MPUHUMMN cneunannsaumm nogpasymesaeT audde-
peHLMaLnio NOMHOMOUYMIA OpraHoB MpaBoCcyavs B npegenax ciepbl Cy-
febHoi BnactM. OfHako BO3HMKAaeT BOMPOC: KakKoBbl Mpefesnbl Takoi
anddepeHumnaymmn?

B Teopun npoueccyanbHOro npasa BOMPOC 0 CO34aHUM cnelmanmsun-
pOBaHHbIX CYZOB Y COOTBETCTBEHHO — MPOLECCYa/lbHbIX KOAEKCOB OCTa-
€TCA, KaK M3BeCTHO, CMOopHbIM. 3aKOHOTBOPYECKas MpaKTWMKa UAeT pas-
HbIMWU MYTAMW — WAM B HanpasfeHWM HeorpaHuWyeHHON anddepeH-
uvauun, WM, HaobopoT, — yHuUMKauun CcyaebHOM cuctembl W
npoLeccyasnbHOro 3aKkoHoaaTenscTea [5].

MpencTaBnseTcs, YTO AOKTPUHANIBHO 060CHOBaTL AuddepeHLMaLnio
NOMHOMOYMI OPraHoOB MpaBocyAus B Mpeaenax cgepbl cyfebHON BnacTu
BO3MOXHO B KOHTEKCTe KOHCTUTYUMW M NpUHLMNA pa3feneHns BnacTei
Ha OCHOBe 6a30BbIX OTHOLLEHWUI, TpUagbl: rocyaapcTtso — o6LecTBo —
rpakgaHvH. B Takom cnyvae avddepeHumanmsa cyaebHoN opucanKLmm
6yOeT onpefensATbCa TUMOMOrMel BO3MOXKHbIX MPaBOBbIX OTKIOHEHW,
KOTOpbIE MOTYT BbICTYNaTb 06CTOATENILCTBAMW MPUMEHEHUS MEP OpUAN-
YeCKOl/ OTBETCTBEHHOCTM WM 3aliMTbl B MPOLIECCYaSIbHbIX (hopMax Cy-
[0Npon3BOACTBA.

B ocHoBy Tunonoruyeckoi gudgepeHunanymm cygebHoi roprucamk-
UMM 1 Npasocyamns MOryT OblTb MOJMIOXKEHbI TPY TUMNA NPaBOBbIX OTK/IO-
HEHWIA: NpaBOBble OTK/IOHEHUS KakK 06CTOSATENbCTBA MPUMEHEHUA Mep
YT0M0OBHON OTBETCTBEHHOCTW; MPaBOBble OTK/OHEHUS KaK OCHOBaHWSA
CyfebHol 3alnTbl CyGLEKTOB MpaBa B cdepe NMy6/INYHOA AeATeNbHOCTU
rocyfjapcrsa, ero opraHoB ¥ JO/MKHOCTHBIX UL, U MPaBOBbIe OTK/TOHEHNS
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KaK OCHOBaHMWS Cy[ebHOI 3almTbl B cdiepe YaCTHOMPaBOBOro Perynmpo-
BaHuA.

Ha ocHoBaHWM 3TOro TMMNONOrna cygebHoM IpUCAMKLUAN N NpPaBo-
CYZVsi, Ha Hall B3rnsg, OO/MKHA CBOAUTCA K YrOMOBHOM, aAMUHUCTPATMB-
HOM 1 rpaxgaHcKon hopmam npasocyausi.

Mpn 3TOM nNpeacTaBnsieTcs, UYTO TpPaXAaHCKas mnpoLueccyasibHas
thopma (npaBocyaure Mo rpaxaaHCcKuUM fiefiaMm) MOXXeT ObITb UCMO/b30Ba-
Ha 1 B chepe aAMVHUCTPATUBHONM HOpUcanKLUKN. BmecTe ¢ Tem B npakTu-
Ke 3aKoHofaTesibCcTBa 3TOT BOMPOC peLuaetcsa no-pasHomy. B MK Yk-
pavHbl 2004 r. NpPoOW3BOACTBO MO JeflaM, BbITEKAOLWMUX M3 agMUHU-
CTPaTMBHO-MPaBOBbIX OTHOLLEHWI, UCKOYeHO, a B 'K Poccunn 2002 .
3TO NPOU3BOACTBO OCTA/IOCb M MMEHYETCH Kak MPOV3BOACTBO MO [esiaMm,
BO3HUKAKOLNM 13 MYOANYHBIX MPaBOOTHOLLEHWIA.

5. BaykKHOe KOHLeNTyallbHOe 3HaYeHne A1 060CHOBaHMSA TeopeTuye-
CKOV MOJeNu rpakJaHCKOro npoLeccyaibHOro 3aKoHoJaTebCTBa U ero
TEOPETUYECKOrO0 OCBOEHUSI MMEeeT CYLLHOCTHas XapakKTepucTUKa copep-
YKaHus cyfebHOM BnacTu 1 NpaBoCcyAns No rpadkKAaHCKUM genam.

CofepxaHve npasocyamnsa CBOAUTCA K OMpefeneHnio Buga n oobema
CYOBLEKTUBHBIX NpaB W IOPUANYECKMX 0653aHHOCTEN MWL, Npu paspeLle-
HUW TPaXKAAHCKOro fdena cygom. Npu ocyLecTBieHUM Npasocyans pea-
NIN3YIOTCA KOHKPETHbIE HOPUCAMKLMOHHBIE MOMHOMOYMA cyfa. Ha Haw
B3rnaf, cyfebHas HpUCAUKUNA — CYLLHOCTHasA XapakTepucTuka cyneb-
Holi Bnactn. OHa CBfi3aHa C npaBoCyAveM W, MO CYTU, SBNSETCA MOJSHO-
MOYMEM MO OCYLLECTB/IEHVIO MPaBOCYAMs OpraHamun cyfebHO BnacTtu.
MNpencTasnseTca B 3TOM OTHOLUEHMW BeCbMa YAauyHbIM, 3aKperieHue B
Y>K€ Ha3BaHHOWM Y. 2 CT. 124 KOHCTUTYUUM Y KparHbl, lopucankumm [6], a
Takke OTKa3 3akoHogartefsl OT MHCTUTYTa NOABEAOMCTBEHHOCTU rpax-
faHckmx gen. B I'TIK YkpanHbl 2004 r. 3TO HawW/O CBOE OTPaKEHME B
3aKpernsieHMn UHCTUTYTa CyAebHOM HpUCAMKLNM, KOTOpas B KOHTeKCTe
YKa3aHHOM Bbllle KOHCTUTYLIMOHHOW HOPMbl ABASETCA HeorpaHuyeH-
Holi [7].

Onpegenss cygebHyrO HOPUCANKLMIO KakK MOSIHOMOYME MO OCYLLeCT-
B/IEHUIO MpPaBOCYAMA U Pa3peLLeHMIO MPaBOBbLIX KOH(IUKTOB crefyet
UMeTb B BMUAY TO, YTO MpuU3HaKamy CyAebHOW HOPUCANKLMN ABNAKOTCA:
HanM4yve crnopa O mnpase; MPOLECCyasibHble (OPMbl paspelleHus fen;
ocobas npvpoja NOCTaHOB/EHWNIA Cyfla Kak opraHa BnacTn. 910 06cTos-
TENbCTBO HY>XHO CreunanbHO NOAYEPKHYTh, T. K. B CyAeOHOWN MpakTyKe,
Cyfbl, BOMpPeKN MpaBuy O HEOrpaHWYEeHHOCTU CyAebHON opUCANKUMA
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no KOHCTUTYLUUW, OTKa3bIBatOT B MPUHSATUN K PACCMOTPEHMIO HEKOTOPbIE
rpaxgaHckume gena. ViMeloT MecTo u Takue cilydaum, Korga cyfbl, Hao6o-
poT, MPUHUMAIOT K PaCCMOTPEHUIO Aefa, KOTopble He TPebyT NpUMeHe-
HUSI FOPUCAMKLUMNOHHBIX MNOSIHOMOYNIA cye6HOoM BnacTu [8].

MockonbKy cyaebHas pucankuus — ocoboe MNoHOMOUME OpraHoB
Cyfe6HOl BacTy B rpaXXjaHCKOM CyJ0MpPOV3BOACTBE He BCE U He BCAKME
npoueccyanbHble AelcTBMA cyabu (cyaa) ABNAKOTCA AeNCTBUSAMU MO
OCYLLECTBMEHNIO npaBocyaus. [MpaBocyane W npaBocygHast AesTeflb-
HOCTb CBOAWTCH TOMbKO K MPUHATUIO CYAEeOHbIX aKTOB, KOTOPbIMU pas-
peLIaeTcs rpaXxaaHCKoe Aeno, TO eCTb Peasim3yloTcs HPUCAMKLMOHHbIE
nonHomMouus. B aToi cBA3M NpeAcTaBnseTcs, YTo He06X0AMMO NO-UHOMY
NOAXOANTb K OLIEHKE MEXaHU3MOB TpPaXXAaHCKOro Cyornpou3BOACTBa.
Mpu 3TOM BeCcbMa BaXXHO MOAYEPKHYTb TO, YTO MpOLeypbl CyA0Npouns-
BoAcTBa (rpaXkAaHCKOro npotecca), pasymeeTcs, JO/MKHbI ObITb MpaBo-
CYAHbIMY, T.e. 06ecnevrBaTh Kak peanmsaluio cyAe6HbIX MOTHOMOUUIA,
Tak 1 NpaBa Ha CyfebHy0 3alnTy 3aMHTepecoBaHHbIMU NnLamn. B aTom
acrnekTe BO3HUKaeT K/KYeBas TeopeTuMyecKas W MnpuknagHas npobie-
Ma — npo6iema COOTHOLLEHWS MPaBOCYAUS W FPpaXkAaHCKOro CyfAonpo-
n3BOACTBa (FPaXAAHCKOro mpouecca). B Hayke Ha NPOTSXXKEHUN MHOTUX
NeT NpaBOCyAMEe U FPaXAHCKOe CYA0NpPOon3BOACTBO (FpaXKaaHCKuiA npo-
Llecc) oToxaecTBnsAoTcs. MpeacTaBnseTcsi, YTO Takoe OTOXKAECTBEHWE
SBNSETCA OLMOOYHBLIM C MeTOAONOMMYECKOn TOoUKM 3peHus. Kateropwu-
a/bHbIA P, «NpaBoCyane — rpaXAaHCKUA NPoLecc» OTPaXKaeT 3aKOHO-
MEpHOCTU, KOTOpPble MMEIT CUCTEMHbIN XapaKTep, U CBA3aHbl C peannsa-
uMein cypebHoli BnacTM M MpaBOCYAWs B HaAfeXalux CyaebHbIX
npouenypax. lMNpaBocyave MO Fpa>KAaHCKUM Aefiam M0 OTHOLUEHMIO K
rpaXkgaHCKOMy MNpoueccy HOCUT cy6CTaHLManbHbIA XapakTep U B KaTe-
ropuasbHOM acreKTe OHM COOTHOCATCS KaK CYLLUHOCTb U fiBfieHue. Teope-
TUYECKMIA BbIBOA O TOM, YTO He BCe MpoLeccyasbHble AeiicTBUA cyaa (cy-
[bW) OTHOCATCA K COCTaBy MpaBoOCYAWs U ABAAOTCA AEACTBMSMM MO
OCYLLECTB/IEHMIO MPaBOCYAUS MMEET 3HauyeHWe W AN MpPaKkTUKWA Cyao-
NPOV3BOACTBA, B YAaCTHOCTW, [/18 peanv3auumu npas CTOPOH Ha cnpasej-
NIMBOE MpaBOCYyAMe, UYTO, KakK MpaBu/o, CBA3aHO C BO3MOXKHOCTbIO 06Xa-
NOBaHVA AelicTBUIA CyAa B CYLLECTBYIOLLMX MpoueccyabHbIX GopMax u
WCKOBOIA 3alUMTON HapyLleHHbIX cyaom npas. MpusHaHue 3Toro gonyc-
TUMbIM, MOXayi, MOXeT CTaTb CBOEr0 poja «NepeBopOTOM» B NMPaKTUKE
cyfonponsBoAcTBa. M cypebHas npakTuka TBEPAO CTOMT Ha TOW TOYKe
3peHus, YTO peLleHue cyaa unm 6e3aedTelbHOCTL CY0B BO BPEMSI OCY-

4 3ak. 3544
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LLIeCTBMEHNSA MPaBOCYAus, NOArOTOBKWU, PACCMOTPEHUS fena B CyaebHbIX
WHCTaHUMAX U Ap. MOTYT 06XKa/ioBaTbCs B aneaumoHHOM WM Kaccaum-
OHHOM ropsake [9].

B HacTosLLee Bpems ABMAETCA aKCMOMATUYHBLIM TO MOJSIOXKEHWe, YTo
npoleccyanbHaa [edATeNnbHOCTb CyAa, OnpefenieHHble rpoueccyasbHble
[elicTBMA He MOryT 6bITb NMpefMETOM 06XKa/l0BaHWA WAW OCNapuBaHus,
KpOMe cfyyaeB, NpefyCMOTPEHHbIX MPaXXAaHCKMM MpoueccyasbHbIM 3a-
KOHOoAaTenscTBoM. MNpobnem He BO3HMKAET, KOraa pedb naet 06 o6xano-
BaHUM aKTOB MPaBOCYAUA UM TeX aKTOB cyfa (Hanpumep, onpeaeneHuii
CY[ZI0B MepPBOI MHCTaHLMKN), KOTOPble NO 3aKOHY MOTyT ObITb MpeaMeToM
06>kanoBaHMA. A Kak ObITb B TeX C/lyyasix, Korfa CTOPOHbl He BO3parKatoT
NPOTWB peLLeHns cyaa Mo CyTW, O4HAKO MofnaratoT, YTO WUHbIMU AeNCT-
BMSMU CyAa UM NpUYUHeH Bpef? Hanbonee TMNMUHLIM SBNSETCA HEOC-
HOBaTe/IbHOEe Ha/IOXEHME CYO0M apecTa Ha NMYLLEeCTBO, HapyLUeHne cpo-
KOB pacCMOTPeHuA [en, 3afiepXXKa Harpas/eHusa gena B anenfaumoHHYo
WM KacCauMOHHYHO WMHCTaHUMKM, YTO MOXKET MPUBECTU K Hebnaronpuar-
HbIM UMYLLECTBEHHBLIM U UHbIM MOCNEeACTBUAM.

Vcxopas 13 Toro, UTO He BCe MpoLeccyanbHble AeicTBMA unm 6esaes-
TE/IbHOCTb CyAa SABMAOTCA OCYLUECTB/IEHWEM MNpaBOCyAMs, cnefyeT che-
NnaTb BbIBOA, YTO HE3aKOHHble WM OLWNOOYHbIE AEeACTBUA CyabW, KOTO-
pble MPUYUHUAN MaTepUasibHbI UM MOPa/ibHbIA Bped CTOPOHaM, MOryT
6bITb CAMOCTOATE/IbHLIMM OCHOBAHUAMU A1 UX OCNapuBaHUSA B MCKOBOM
nopsgke.

JaHHbI BbIBOA BPAA N1 NpeacTaBnseTca 6eccnopHbIM 1 6yaeTt Boc-
NPVHMMATLCA CyAe6HON MNPaKTUKOM, O4HAKO OH SABMAETCA 3aKOHOMEp-
HbIM, MCXOAA U3 TOr0 NOCTynaTa, YTO KOHCTUTYLMOHHO Mpasocyaue fB-
nfeTca  He (QOPMON  3alUMTbl  FPaXKAAHCKMX npaB, a (opmoi
OCYLLEeCTB/EHNA NpaB 1 CBO6GOA M NO OTHOLLEHUIO K OpraHam cygebHoi
BNacTW KaXAbli MMeEeT Nnpaso Ha npasocyaue. MNMpaBo Ha npasocyave, 1 B
3TOM COCTOWUT COBPEMEHHOe ero NMoHMMaHue, 03HavaeT W NpaBo Ha Haj-
nexkaliue, cnpasefnunBble cyaebHble npoLueaypbl.

B 3TOM OTHOLUEHUN NPeACTaBNseT WUCKIKUUTENbHbIA MHTepec [o-
crtaHosfeHne Ne 1-1 ot 25 auBapsa 2001 r. KoHcTuTyumoHHoro Cyga
Poccuiickoii Pepepaunn, npeameToM pacCMOTPEHMSA KOTOPOro crana
HopMa, cogepkawasica B n. 2 cr. 1070 'K Poccuiickoii degepaunn.
KOHCTUTYUMOHHbIV Cyf KOHCTaTMpOBa/, YTO MOJ OCYLLECTBEHWEM npa-
BOCYZMSA MOHMMAaeTCAa He BCe CyAOMPOU3BOACTBO, a /INLb Ta ero 4acTb,
KOTOpas 3ak/o4aeTca B MPUHATMM aKTOB Cyfe6HOM BNacTy no paspeLle-
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HWUIO NOLBEAOMCTBEHHbIX CYAY AeN, T e. CyAebHbIX akTOB, paspeLuatoLmx
Zeno no cyulectsy. Mcxoas M3 HeoGXOAUMOCTU BO3MeLLEHMS YLep6a,
NPUYNHEHHOIO MPW OCYLLECTB/IEHNN TPaXKAaHCKOro CyA0npOoM3BOLACTBa,
CyA cfenan BblBOA O HEOOXOAMMOCTM 3aKOHOAATe/IbHOro YperynvMpoBsa-
HUA OCHOBAaHW M MopsdKa BO3MELLEHUs rocyAapcTBOM Bpefa, npuum-
HeHHoro felicteuaMn (Mnn 6e34encTBUAMKN) CyabW B XOfe OCYLLEeCTBe-
HUA rpaXKAaHCKOro CyAonpou3BOACTBa, B C/yvae €eCciv OH  U3fjaeT
HEe3aKOHHbIN akT (M1 NposBASET MPOTUBONPaBHOE 6e34eACTBUE) MO BO-
npocam, OnpefenstowM He MaTeprasibHO-NPaBoBoe (peLueHre cyaa no
CYLLECTBY), a NpoLeccyasibHO-NPaBoBOe MOMIOXKEHVE CTOPOH (HapyLUueHve
pasyMHbIX CPOKOB CyAebHOro pasbupartensCTBa, UHOe rpy6oe Hapylue-
Hve npoueaypbl). C yyeTOM 3TOro 3aKOHOZATENHO NPeAsioKEHO onpefe-
NNTb NOABEAOMCTBEHHOCTb WM MOACYAHOCTL AeN Takoro poja.

6. JeTepmuHupytoLlee BAnsHME KOHCTUTYLMN Ha 3aKOHO4ATeNbCTBO
N IOPUANYECKYIO MPaKTUKY MPOSBAAETCA U B 06LWeli KOHCTUTYLMOHHO-
NpaBoBOli 00YC/I0B/IEHHOCTU MPaBOBOI CUCTEMbI, KOTOpast onpeaensercs
pas3fIMyHbIMW COCTAB/SIOWMMU U B NEPBYIO OYepedb MPOBO3ralleHnem
nien npasoBOro rocyfapcrsa 1 NpUHUMNA BepxXoBeHCTBa npaea. Ocylue-
CTB/IEHME AAHHbIX KOHCTUTYLMOHHBIX NMOJSIOXKEHW B FPaXKAaHCKOM Cy[L0-
NPON3BOACTBE MMeeT pa3finyHble acnekTbl. Ho Hanbonee oyeBUAHbLIM Y
B&XHbIM M3 HUX SBASETCA MPUMMEHEHWE cyfamu MNpu pa3buparenbcrse
rpaxgaHcknx gen Hopm KOHCTUTYLMM KaKk HOPMATUBHOMO akTa npsmoro
OeNCTBUSA N 0 HEOGXOAMMOCTM HEOTPaHMYEHHOM N 3h(heKTUBHON Cyaeb-
HOM 3alUWTbl KOHCTUTYLMOHHbLIX MNpaB, KOTOpble COCTaBAAKT OCHOBY
NpaBOBOro CTaTyca rpaxaaHvHa.

MneHym BepxoBHoro Cyaa YkpauvHbl npuHan NoctaHosneHne Ne 9
oT 1 HoA6ps 1996 r. «O NpMMeHeHUN KOHCTUTYLMK YKparHbl Mpu ocy-
LLIeCTB/IEHUN NPaBOCYAMA», B KOTOPOM CCHOPMY/IMPOBas MpaBornosnoxe-
HWS, Hanpas/ieHHble Ha NpaBWibHOE MPUMeEHeHNe HopM KOHCTUTYLMK C
yyeTOM [eliCTBMA MpUHUMMNA BepxoBeHCTBa npasa. [pu atom Bepxos-
Hbli Cyf4 UCXOANUT 13 TOTO, YTO Mpasa M CBO6OAbI YenoBeka 1 rpakaaHu-
Ha ABNAOTCA HEMOCPEACTBEHHO AEVCTBYHOLMMM U OHW ONPEefenstoT Le-
M 1N COodep>XaHue 3aKOHOB M WMHbIX HOPMATMBHbIX MPAaBOBbIX aKTOB,
cofep>KaHve 1 HanpasfIEHHOCTb AesATe/IbHOCTU OpPraHOB 3aKOHOAATe lb-
HOM M MCNONHUTENbHOIM BNAacTW, OPraHoB MECTHOIO0 CaMoyrpaB/ieHus W
obecneunBaroTcs 3awmTon npasocyaus. Cyfbl HENOCPeACTBEHHO Mpu-
MeHAT KOHCTUTYLMIO B Cy4Yae, KOrfa 13 coaep)kaHus ee HOpM He BO3-
HUKaeT Heob6XOAMMOCTb [AOMOMHUTESIbHOM perfameHTaumy ee Mosoxe-
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HWI 3aKOHOM; KOrfa 3aKOH WM MHOW HOPMAaTMBHbIA NpPaBOBOI akT Npo-
TUBOPEYMT eid.

He cmoTps Ha HasmMyuve [OCTaTOYHbIX NPeAnOoCbIIOK AN MPSAMOro
npumeHeHns KOHCTUTYLMW, BCe-TakM MpuU 3TOM MOTYT MMETb MeCTo
CNOXHOCTU. OfHa U3 TaKUX — OTCYTCTBME CUCTEMHO CBSA3N KOHCTUTY-
LUWOHHbLIX HOPM C OTpac/ieBbIM 3aKOHOAATENIbCTBOM, UTO 3aTpyAHSeT
thopMmmpoBaHme eanHOrO NPaBoOBOro MO U GECKOHMIMKTHOCTb MpuMe-
HeHVs [OeliCTBYHIOLLEro 3aKOHOAATeNbCTBa, B TOM uucie KOHCTUTyLumu.
Kpome TOro, Hem3be)xHO BO3HMKAET BOMPOC O KOHKYPEHUUU HOPUCAUK-
LM 06LLMX CYA0B, KOTOPbIE NMEIOT MPaBO «KPUTUKM 3aKOHa» U KOHCTU-
TyuuoHHoro Cypa. Ho rnasHoe, noxanyid, COCTOMT B TOM, YTO rpaXkaaH-
CKOe Cy[OMnpou3BOACTBO He npeaycMaTpmMBaeT HernocpeaCcTBEHHOro
MexaHn3mMa cyaebHOWN 3awmTbl KOHCTUTYLMOHHbIX npas. B npoueccy-
anbHOl NnTepaType COBEPLUEHHO 060CHOBAHO OTMEYaNoChb, B TOM YnChe
N POCCUACKMMM MpoLeccyanncTaMmm, YTo npsamoe geincreme KOHCTUTY-
unmM npeanonaraeT He OMOCPefOBaHHbINA, a MPSAMOM MexXaHW3M 3alliuTbl
KOHCTUTYLMOHHbIX MpaB. 3TOT Npobes, K COXKasIeHUo, UMEET MECTO U B
HoBoM MK ¥YkpauHbl 2004 r., n B HoBoM ['TIK Poccuiickoi depepaunn
2002 r. KOHCTUTYUMOHHBbIE MpaBa, Kak npasuso, 3alimLiakoTca onocpes-
CTBOBaHO B npoleaypax NpousBoOACTBa NO fenamM, BO3HUKAOWNM 13 aj-
MWUHUCTPATMBHO-MNPABOBbIX OTHOLLEHWI. I MO3TOMY UCKM O 3aliuTe KOH-
CTUTYLMOHHbIX Npas, K MNpuMepy, O 3aluTe rnpasa Ha 6e3onacHyto
OKPY>KatoLLy0 NMPUPOAHYIO cpeay, npasa Ha cBO6GOAHOE MepeaBuKeHue U
[p. ABNAIOTCA yvallle BCEro npeaMeToM akafeMUYeCKMX KOHCTPYKUWNA, a
He cyfge6HoM npakTukn. OfHAKO Kak pa3 B 3TOM M 06Hapy>KMBaeTcs He-
[OCTaTO4HOCTb CyAebOHOM 3aluMTbl U HealeKBaTHOCTb MPOLECCYasbHbIX
thopMm Cy[onpon3BoACTBa MPOrPecCUBHOMY KOHCTUTYLIMOHHOMY 0J10-
YKEHWNIO O HEOFPaHUYEHHOCTU cyaebHon topucamkuum (cT. 124 KoHcTu-
Tyuum) [10].

CnefyeT OTMeTUTb, YTO YKa3aHHad HealeKBAaTHOCTb OMNpenesieHHbIM
obpasom Bce >xe npeoponesaetcss KOHCTUTYUMOHHbIMKW cyfamn. Tak,
KOHCTUTYLMOHHBIN Cyh YKpavHbl NPUHAN HEMa10 peLleHuii 0 COOTBeT-
cTeumn HopM [TIK, perynvpyrowmx nogsefoMCTBEHHOCTb TPaXAaHCKNX
gen, ct. 124 KOHCTUTYUUM YKpavHbl. PelleHusa no aHanormyHbiM BOMpo-
caMm npvHuMan u KoHCTUTYUuoHHbIN Cyg Poccuiickoin depepaumn.

7. Hanbonee KOHLEHTPMPOBaHHOE BAUSHWE KOHCTUTYUUU Ha rpax-
[JaHCKoe npoLieccyasibHOe MpaBo M 3aKOHOAATe/IbCTBO BbIPXKAETCH B 3a-
KPeneHnn B Heil NPUHLMNOB NPaBoCyaus.
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KOHCTUTYLMOHHOE 3aKperieHne MpUHUMMOB MpaBocyaus UMeeT
4pe3BblYANHO BaXXHOE 3HAYEHMe, MOCKO/bKY 3TUM OMNpPeaenstoTCA OpUeH-
TUPbI Pa3BUTUA FPadKLAHCKOro npoLieccyasibHoro 3aKoHoAaTeNsbCTBa, ero
NPUMEHEHUNS, KOHCTUTYLMOHHbIA 06beM MNPaBOBOrO PEryMpoBaHUS B
aToi cpepe. CnenyeT OTMETUTH, UTO C MPUHATUEM HOBOM KOHCTUTYUMN
YKpanHbl COCTaB KOHCTUTYLMOHHbLIX MNPUHLMMOB MpaBoOCyausl 3Hauu-
TenbHO pacwmpuncs. lMepes Teopuei NpoueccyanbHOro npasa B CBA3W C
3TUM BO3HMKAET Npobnema NX Hagnexxallei HTepnpeTaLun.

Cpean Tex MNPUHLMMNOB, KOTOPble HEMOCPeACTBEHHO OTHOCATCA K
rpedkgaHckomy npoueccy B KOHCTUTYUUM 3aKpenneHbl Creaytome:
OCYLLECTB/IEHNA MPaBOCYAns TOMILKO CYAOM; y4acTus Hapoa B OCYLLECT-
B/IEHMM MpPaBOCYAUs Yepe3 HapoAHbIX 3acegaTtenein (cT. 124); ocyLlecTs-
NeHWs npasocyama cyabeit eAMHONNYHO WX KOMMernein cynein; Hesasu-
CUMOCTW CyAe W MNOAYMHEHMS WX TOMbKO 3aKOHY; paBeHCTBa BCeX
YYaCTHUKOB Cye6HOro npouecca nepej 3aKOHOM 1 CYZlOM; COCTs3aTe/b-
HOCTW CTOPOH W CBOGOALI B MPeaocTaB/eHn UMW [0Ka3aTesbCTB, AOoKa-
3bIBAHUW Mepej CyAOoM KX OOCTOBEPHOCTW; FNMacHOCTU CyfebHOro npo-
Liecca v ero nonHas ukcauns TeXHMYeCcKMMM cpeacTBamm; obecneyeHms
anenssiuMoOHHOIO 06XXanoBaHUs peLleHns cyaa; 0b6A3aTeNlbHOCTM peLue-
Hua cypa (cT. 129).

8. B mocnegHve rofbl ctasa BeCbMa aKTya/lbHOW TeMa JOCTYMNHOCTU
npasocyaus, KOTopas TakXe WMeeT KOHCTUTYLUMOHHbIE OCHOBAaHUA.
B cooTBeTcTBUM CO CT. 55 KOHCTUTYUMN YKpanHbl KaXXA0MY rapaHTupy-
eTcA cyfebHas 3almTa ero npas 1 cBo60A, T.e. KaXKablli UMEET npaBo Ha
CyfebHyto 3aWwuTy. FABnseTca BeCbMa OTPaAHbIM, YTO CyAbl UHTEPrpeTu-
PYIOT 3TO MPaBO Kak MpaBo, He Moj/iexxalllee OrpaHNYeHUIO Kak U UHble
OCHOBHbIE KOHCTUTYLIMOHHbIe npasa [11].

B Teopun rpaykgaHCKoOro npoueccyasbHOro rnpasa NpaBo Ha cyneb-
HYI0 3alMTy UCCNefoBaNoCh B Pas3HbIX acnekTax: Kak npaBo Cy6beKTUB-
HOe N KOHCTUTYLMOHHOE, KakK MpaBo Ha AeATeNIbHOCTb Cyda U Ha ee pe-
3ynbTat U T.N. B 6OMBLLUMHCTBE CNy4aeB BbICKA3bIBAEMbIE CYXAEHUSA
ABNAKOTCA MPaBU/IbHbIMU, OJHAKO OHM OCHOBbIBAIOTCH Ha MUCC/IEA0BaHUAX
JorMbl rpakgaHCKoro npoueccyanbHOro npasa 6e3 yyeta KOHCTUTYUU-
OHHbIX OCHOBaHWii MpasBocyaus. Tak, valle BCEro npaso Ha CyaebHyto
3almUTY OTOXAECTB/SETCA C MPaBOM Ha obpalleHue B Cyf, C NpaBoM 3a-
WHTEepecoBaHHOro nuua TpeboBaTb CyAeOHOro pacCMOTPEHUS MpefbsB-
NIEHHOT O WCKa, >anobbl NN 3asB/IEHUSA B NOPSAKe IPadKAaHCKOro cyno-
npounssoAcTea. HekoTopble aBTOpbl BOOGLLE MonaratT, YTO MpPaBO Ha
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CyAe6HYI0 3alnNTy SABMSETCA UHCTUTYTOM He MpPOLeCCyasibHOro, a Marte-
pnanbHOro npaea, MOCKO/IbKY UCXOAAT M3 TOro, YTO eciv CyObeKTUB-
HOe MpaBO He HapyLUeHO, TO Y /LA OTCYTCTBYeT MpaBo Ha CyfebHyo
3aWmTy.

MpaBo Ha cyaebHyto 3almTy, Ha Hall B3rNsg, SBASETCS U KOHCTUTY-
LUMOHHbIM, N CYObLEKTMBHbLIM NpaBoM. OHO MpUHAAIEXUT He abCcTpakT-
HOMy Cy6beKTY MpaBa, a 1t0b0oi NMUYHOCTU 1 BXOAMT B €€ NpaBOBON CTa-
Tyc. MNpaBo Ha cyfebHyto 3almnTy, 6yayum KOHCTUTYUMOHHBIM, CAY>XWT
6a30ii Ans npoueccyanbHbIX MpaB B FPaXXJaHCKOM Cy[OMPOM3BOACTBE.
MpoueccyanbHble Cy6beKTUBHbIE MpaBa BbICTYNAKOT B KayecTse Hopuan-
YeCKMX CpeacTB, obecneyrBaloLLmMX HaKTUYECKYH BO3MOXKHOCTb OCYLLle-
CTBUTb KOHCTUTYLIMOHHOE MPaBO Ha CyfebHyto 3alumTy. KOHCTUTYLMOH-
HOe NMpaBo Ha CyAebHYIO 3alnTy, Kak 1 1t060e KOHCTUTYLMOHHOE NpaBo,
XapakTepu3yeTcs 0co60l CounanbHOM 3HaYMMOCTbIO, CTabUIbHOCTBIO,
He OTYY>KaeMOCTbHO, BCEOOLLHOCTbIO.

Mo cBoei (hyHKUMOHaNBbHONW HanpaBfeHHOCTY A3 npaBoobnagartens
KOHCTUTYLIMOHHOE MpaBO Ha CyAebHy0 3aliMTy CBOAMTCA K MpaBy Ha
Hafdnexallee npasocyame, YTO MogpasymeBaeT B MepBYHO oyepeab Haf-
nexXkawme cyaebHble npoueaypbl (MOXKHO Cka3aTb — CMpaBej/MBoe Cy-
pebHoe pa3bupaTtenbCTBO), 06ecneymBarolLlee BOCCTAHOB/IEHME Hapy-
LLIEHHOMO W/IM OCMOPEHHOrO0 MpaBa, KOTOPOe CTafio 06bEKTOM CyfebHOro
npotecca. B aTom cmbicne, MO CYTH, KOHCTUTYLIMOHHOE NPaBo Ha cyaeb-
HYI0 3aLLMTY 1 03Ha4aeT 4OCTYNHOCTb MPaBoCyauns.

WHTepnpeTauns npaBocyausi B KOHTEKCTE AOCTYMNHOCTM — He mMoja
BpemeHuM [12]. [oOCTYnNHOCTb MpaBOCyAus CTana MeXAyHapoAHbIM CTaH-
[JapTOM, MOCKO/bKY OCYLLECTB/IEHME OCHOBHbIX MPaB YenoBeka M rpax-
JaHnHa CBA3bIBAETCA C CyAebHbIMM Mpoueaypamu, MpuYeM Takumu cy-
Je6GHbIMKM  npoueaypamy, KOTopble 6bl He 3aTpygHsnu, a obnervanm
CyfebHyto 3almTy. MOXXHO OTMETUTb, TY 3aKOHOMEPHOCTb YTO, 3BOJIHO-
UMS KOHCTUTYLMOHHOMO 3aKOHOJAaTeNbCTBa BCErja Xapakrepusyercs Mo-
BbILLEHNEM HOCTULMAPHOCTU NpaB, 3aKpereHHbIX B KOHCTUTYUUAX. DTO
KacaeTcs 60/bLUMHCTBA COBPEMEHHbIX rocyaapcTs. [MapannensHo ¢ 3TumM
KOHCTUTYMpoBascs 60nee BbICOKMI YpOBeHb CyaebHOM BnacTu v npaso-
cyamsa.

Ocobyto akTyanbHOCTb Npo6aema AOCTYMHOCTU NMpaBoCcyAmns Nprob-
peTaeT B CBA3W C paTuduMKaumeil MHOTMMW eBPONENCKMN CTpaHamu, B
TOM umucne YkpamHoii n Poccueii EBponeiickoin KOHBEHLMM O 3awuTe
npaB 4esioBeKa M OCHOBHbIX CBO60A OT 4 HOs6pA 1950 r., a Takke npu-
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3HaHWeM ropucankunm EBponeiickoro cyga no npasam YesnioBeka no BoO-
npocam TONIKOBaHMA 1 NpuUMeHeHUs KoHBeHLMN.

CornacHo npeambyne Kk KOHBEHUWMW, CPeay OCHOBHbIX 3/1EMEHTOB
o6bLLero Hacneamst eBPONencKNX CTpaH — BEPXOBEHCTBO MNpaBa, KOTOPbIi
CBfI3aH C HE3aBNCUMMbIMU M 6ECNPUCTPACTHLIMU CyAamu, AeACTBYHOLLNMNA
B pamMKax MpaBOBOW CUCTEMbl. DTa PO/b Hall/ia OTPaXKeHWe B M. 1 cT. 6
KoHBeHLMK, chopmynnpoBsasLLEeli NPUHLMMNbI OTAPaBAeHNUs NpaBoCcyaus,
KOTOpbIE MpU3BaHbl 06ecrnevnTb CnpaBeg/IMBoe N nMybnmyHoe pasbupa-
TeNbCTBO AeNa B pasyMHbl/i CPOK HE3aBMCMMbIM U BGeCNPUCTPACTHbIM Cy-
[lOM, CO3aHHbIM Ha OCHOBaHMM 3aKOHa.

KoHTponbHble opraHbl CoseTa EBponbl paccmaTpmBaroT rapaHTUpo-
BaHHoe CT. 6 KOoHBeHUMM MpaBo Ha AOCTYN K NpaBoCyuio W CripaBesiun-
BOMY Ny6/IMYHOMY pa3bupartesibCTBY B KayecTBe OAHOIM0 M3 OCHOBHbIX
NMPU3HAKOB [eMOKPaTUYeCKOro oobLlecTsa M Ha 3TOM OCHOBaHUU Tpe-
[eNbHO LUMPOKO TOJMKYIOT WU3M0XeHHble B YKa3aHHOWM cTaTbe npaswuna.
Tak, EBponeiickuii cys no npasam 4YenoBeka B Aene [enbkKyp nocTaHo-
BW/I, YTO NO cMbIc/ly KOHBEHLMM MpPaBO Ha Crnpasef/MBOE OTrpaB/ieHne
NnpaBoCYAMA 3aHUMAET CTO/b BaXXHOE MeCTO B JeMOKpaTUyeckoM 06LLe-
CTBe, YTO OrpaHuUymnTE/IbHOE TONIKOBaHWe M. | CT. 6 He COOTBETCTBOBA/IO
Obl LUenn 1 CMbICNY AAHHOTO MOJIOXKeHUA. PyKOBOACTBYACH aHa/IOMMYHbI-
MU coobparkeHuamn, KomuTteT MmHUCTpoB CoseTa EBponbl Ha OCHOBa-
Huu cT. 15 YcTtaBa CoBeTa EBponbl paccMaTpuBaeT Mepbl, Hanpas/eH-
Hble Ha [OCTUXeHMe Uuenn obneryeHusa fJoctyna K cygy npwu
O[lHOBPEMEHHOM CO6/MIOAEHMN [O/HKHOIO NMOpsfKa OTnpaB/ieHns npaso-
CyaMa Kak BaXKHble, M obecrneumBaeT MNpoOBeAeHVEe MpaBUTeNbCTBaAMU
CTpaH-y4acTHWL, e4NHON MOANTUKN B OTHOLLEHWM YKa3aHHbIX BOMNPOCOB.

CraHgapTel CoBeTa EBponbl B 06nacT oTnpasieHns NpaBocyams no
rPaKAaHCKMM Jenam He AO0MyCKaloT OorpaHuyeHvie cyfebHOM 3alunTbl B
onpedeneHHbIX cepax WAM B OTHOLLUEHMU OMNpefeneHHbIX KaTeropuii
Jen.

PekomeHpaunn Komwuteta MmHucTpoB Coseta Esponbl oT 14 mas
1981 1. Ne W (81) nyTeit o6neryeHmss gocTyna K NpaBoCyAuI0 CoaepXkat
PA4 NPesnoXeHWid, peanm3aums KOTOPbIX MOBbLILAET AOCTYMNHOCTb Npa-
Bocyaua. Tak, peyb UAeT O pacLUMpeHnn MexaHW3MOoB NPUMUPEHUS CTO-
POH VAN OPYXXECTBEHHOro YPErynvpoBaHus crnopa Ao MPUHATUA ero K
NPOV3BOACTBY WM >Xe B X0fe pasbupartenscTsa; 06 onTumusaumm cy-
febHoro npouecca, KOTopblii 06bIYHO AO/MKEH COCTOATL He Gonee yeM U3
[Byx cyfebHbIX 3acefaHuii: nepeoe 3acefjaHNe MOXXeT HOCUTb MOAroTo-
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BUTa/IbHbIA XapakTep, a B X0fe BTOPOro AO0/MKHbI NPeACTaBNATbCA fOKa-
3aTefIbCTBa, 3ac/yLIMBaTbCA AOBOAbI CTOPOH W, ECNIN BO3MOXHO, MPUHU-
MaTbCsl PeLUeHne; 0 NMPUMEHEHMW CaHKLMIA B OTHOLLEHMM OGO CTOPO-
Hbl, He CcoOBepLUaloLLeli HeobxoauMmble MpoLeccyasbHble AeACTBUA B
YCTaHOB/IEHHbIE 3aKOHOM WM CYAOM CPOKMU (K TakuM CaHKUMAM MOryT
OTHOCUTLCA /INLLIEHME MpaBa Ha COBepLUeHVEe MPOLEeCcCyabHOro AencT-
BUS, peLleHWe O BO3MeLLeHUM yulep6a M MOKPbITUN U3LEPKEK, Hanoxe-
Hve wTpada, ocTaBneHve 3asBfeHns 6e3 pacCMOTPeHWs); O HadeneHuu
cyfa MomHOMOoUNAMU NGO HEMEAJIEHHO NMPUHATL PeLLeHUe Mo CYLLECTBY
cnopa, M60 MPUMEHUTb TakMe CaHKUUKM, Kak, Harpumep, HanoXeHue
wTpada, BO3N0OXKEHNE 006A3aHHOCTU 0653aTb BO3MECTUTHL YLep6, nuvLue-
HVe npaBa Ha CoBepLUeHMe MPOLECCYa/lbHOIO AeNCTBUS B ClyYae BblHe-
CEHMS MUTOrOBOrO PeLLeHnNs Mo Aeny B MaKCMMa/lbHO KOPOTKME CPOKU
Mocsie ero OKOH4YaHusa un ap.

PekomeHgaumn Komuteta myuHucTpos CoseTa EBporbl OTHOCUTESb-
HO MPVHLUMMOB TPaXKAaHCKOro CyAornpon3BOACTBa, Hampas/ieHHbIX Ha
COBEpPLUEHCTBOBaHMEe Cyde6GHOM cucTembl, OT 28 dheBpansa 1984 r.
Ne K (84) 5 npegycmaTpuBaloT, 4YTO HEKOTOpble HOPMblI M Mpoueaypbl
rpaX4aHCKoro CyAornpon3BOACTBa, NPUHATbIE B FOCYAapCTBaxX-y/eHax, B
onpegesieHHbIX C/y4vasx BbICTYMatOT MPenaTcTBMeM 3(PeKTUBHOMY OT-
npasneHnto npasocyamsa. Takue HopMbl (NpoLUeaypbl) MOTYT YXKe He OT-
BeyaTb MOTPebGHOCTAM COBPEMEHHOro 06LecTBa U UMW MOTYT 3/10yMOT-
pebnAaTb Y4yaCTHMKM Mpouecca B LUensX 3aTarMeaHus cyfebHoro
pasbupatenscTea. C Lenblo NpefoTBpaLleHms Nofo6HbIX 310ynoTpedne-
HWIA cyp, OO/DKEH UrpaTbh aKTMBHYIO PO/b B obecrneyeHUn GbICTPOro cy-
[e6Horo pasbvpatenbcTBa, yBaXkasi Npy 3TOM npasa CTOPOH, B TOM Yucne
npaBo Ha 6ecrnpucTpPacTHOCTb. AKTMBHasA pofib CyAa obecrneyvBaeTcs
BO3MOXKHOCTbIO TpeboBaTb OT CTOPOH TakMX OOBACHEHWI, KOTOpble cyn
COYTET HEOOXOAMMbIMW, W JINYHOW SIBKW; BbI3blBaTb CBUAETesNel, 0co-
6eHHO B TeX Cnyvasx, Korga pedb naeTt 06 nHTepecax UHbIX AuL, MOMUMO
YUacTBYIOLUNX B fiefle; KOHTPONMPOBaTb AOMPOC CBUAETENEN; NCKIOYaTb
M3 yyacTusa B pasbupartenbCcTBe CBUAETeNEN, Ybl BO3MOXHbIE NMOKa3aHWs
He MMeOT OTHOLUeHUA K aHHOMY [efny, orpaHuymBaTb KOMIMYECTBO CBU-
JeTteneii no geny.

Kak B1AHO, JOCTYMHOCTbL NpaBoOCyAus AO/HKHA OLleHMBATLCHA B LUK-
POKOM KOHCTUTYLIMOHHOM KOHTEKCTE M MOHUMATbLCHA B Ka4yecTBe OCHOB-
HOro npu3Haka AeMOKPATMYECKOro U NnpasoBOro rocygapcrea. A 3To 03-
HayaeT, YTO KOHCTUTYLIMOHHOE MpaBO Ha CyfebHYH 3alinTy, Kak npaso
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Ha JOCTYMHOe npaBocyauve, NPUHAAIEXNT KKA0MY IPaXKaaHUHY, a foc-
Tyn K MpaBOCYAUI0 He MOXKET 6bITb npuBunerveii. 3TOT BbIBOJ, BaXKEH
KaK 4711 HENOCPeACTBEHHOIO MPUMEHEHMS CT. 55 1 Apyrnx cBA3aHHbIX C
Heli cTateii KOHCTUTYUUN YKpauHbl, Tak 1 Ans oTpaboTKM HOBbIX MOfe-
nein cypebHbIX npoueayp, MPOrPecCUMBHBLIX M3MEHEHUA TPaXKAAHCKOro
npoueccyanbHOro 3aKoHoAaTe/IbCTBa.

9. OpgHa 13 npobnemM, KOTopas CBA3aHa C KOHCTUTYLIMOHHBIMU OCHO-
BaHUAMW TPaXXAAHCKOro CyAornpon3BoACcTBa — NpobiemMa HpuaNyecKoi
CWUJbl aKTOB NPaBOCYAUNA 1 NPeXae BCero — CyAebHOro peLLeHus.

B aTOM OTHOLlEHUN NpeAcTaBnseT OCOObI UHTepec BOMPOCHI Mpa-
BOBOr0 AelcTBUA cyfebHoro peweHus. Tem 6onee uto B KoHCTUTYUUK
YKpavHbl NpsAMO NPefycMOTPeHO TpeboBaHWe 0653aTeNlbHOCTU peLLeHui
cynos (cT. 129).

HecMoTpsa Ha To, YTO B Hayke rpaXAaHCKOoro npoLeccyasbHoro npa-
Ba npobnema AeiicTBMA CyAeOHOro peLleHMs MccnefoBaHa AOCTAaTOYHO
(hyHOaMeHTa/IbHO, OHa BCE >Ke MPeACTaBNAETCH aKTyaslbHOM, ncxoas ms
NPOUCLLEALLIMX CYLLLECTBEHHbIX KOpPPeKUmed MecTa 1 pyHKUMIA npaBocy-
[lMs B COBPEMEHHO rocyapCTBEHHO-NPaBOBOM CUCTEME.

Ha Haw B3rnsg, Knaccmyeckue TeOPeTMUecKMe NoAXOoAbl K KBaiu-
(hrKaumm cyaebHOro peLleHns UCKMIOYUNTENBHO Kak akTa KOHKpeTu3aumm
npasa, Kak akTa MOATBEPXKAEHNA npaBa MPUMEHUTEIbHO K KOHKPETHOMY
Clyyalo M Kak Mpukasa cyga, BefleHMs cyaa noctynatb ornpefeneHHbIM
06pa3om, SBASKOTCA He OrpaHUYeHHbIMW. Tak, NOCKOMbKY Cyfh WUMeeT
NpaBo «KPUTUKM 3aKOHa», TO HEBOJIbHO BO3HMKAaeT BONPOC 06 M3BECTHbIX
npeobpa3oBaTesibHbIX, HOPMOTBOPYECKMX (YHKUMAX CyLe6HOro pelue-
Hus. WccnegosaTtenu, usydatowme npobnemsl hopM CyaebHOM NpakTuKm
MW ee ponM B NPaBOBOW CUCTEME, OTMEYAKOT KOHBEHIepLMIO MPaBOBbIX
CUCTEM B TOM OTHOLLEHWW, YTO He TOSIbKO B CTpaHax O6LLEro, HO U KOH-
TMHEHTaTbHOrO NpaBa 0OHapyXXUBAETCH MNpeLefeHTHbIM XapakTep peLue-
HWii opraHoB npasocyaus. HekoTopble aBTOpbl OTMEYaroT, UYTO SAB/SETCH
nepcnekTUBHbLIM B3N Ha CyA Kak opraH obLiecTsa 1M rocyaapcrsa, He
TO/IbKO NPETBOPSIOLLEr0, NPUMEHSIOLLEr0, PeaM3ytoLero npaso, HO U
(hopMMpPYIOLLLEr0 MpaBo, OCYLLECTBAIOLLEro NPOLECC ero CTaHOB/EHUSA
MMEHHO Kak npasa. Bo3moXHO, Takoi noaxof obecneyumBaeT eAnHCTBO U1
B3aMMOZENCTBME NpaBa U cyfebHol BNacTn B UX B3anMMOOOYCNOB/IEHHO-
CTV M CUCTEMHOM B3aMMOMOHMMAaHUK, YTO ABNAETCA O4HOM N3 KOHLENTY-
TbHbIX COCTaBSAOLWMX CyAe6Hon pedopmbl [13].
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B Teopuu npaBoBoe [AelicTBME CYAeOHOro peLUeHUsi CBA3bIBAOT
TO/IbKO C ero 3aKOHHOI CUIo 1 06a3aTeNbHOCTbIO. 3akOHHas cuna cy-
[1e6HOr0 peLLeHnst AeiCTBMTENBbHO NEXUT B OCHOBE €ro 0653aTe/IbHOCTH,
N3 KOTOPOV MPOMUCTEKAlOT TakKMe €ero CBOICTBA, KaK HEW3MEHSIEMOCTb,
NCKOYNTENBHOCTb, HEOMPOBEPXXUMOCTb, MPeranLManibHOCTb. 3aKOHHas
cuna cyaebHOro peLleHnst U ero 06s3aTeslbHOCTb B COBOKYMHOCTM 06ec-
neynBaroT YCTONYMBOCTb M CTabWUILHOCTb aKTOB MpaBocyausi. BmecTte ¢
TeM, 3aKOHHasl cunia U 0653aTeNlbHOCTb He B MOSHOW Mepe OTpadKaeT,
BO3MOYXHO, aCMeKTbl CyAeOHOro peLleHnsl, 60 OTHOCATCA K MNpeameTy
KOHKPETHOro cyaebHoro pasbupartenscTBa. lOpuanyeckoe 3HaueHue cy-
[e6Hoe peLleHne B culy 0653aTeNIbHOCTU MMEET 1 3a 3TUMW Npefenamm,
MOCKO/IbKY C N06bIM CyAebHbIM pPeLLeHNEM [AO/MKHbI CUMTaTbCA BCE U
Kaxablii. OfHaKo cnefyeT OTMeTUTb, YTO, BbIXOAs 3a NMpeaenbl KOHKPeT-
HOro rpaXkJaHCKOro aena, cyfe6Hoe pelleHne CTaHOBUTLCS 3/1EMEHTOM
npasonopsigka B LeMoM. A AN OUEHKM CyAeBGHOro pelleHust ¢ TOYKK
3peHNs MpaBonopsAKa MHoraa ObIBaeT HELOCTATOYHO OMEPUPOBaTb KaTe-
ropusiMM 3aKOHHOW CU/bl U 06513aTeNIbHOCTW. VI3BECTHO, UTO MMEET MECTO
CYLLIECTBOBaHME CyAeOHbIX PELUeHWUI, BCTYMMBLUMX B 3aKOHHYK CUAY,
0653aTeNbHbIX M0 CBOEMY AENCTBUIO, (POPMasibHO 3aKOHHbLIX W 06GOCHO-
BaHHbIX, OJHAKO He COOTBETCTBYHOLUMX MpaBornopsaky. [loaTomy, Ha
Hall B3rnsf, KpoMe KauyecTB 3aKOHHOW Cufbl U 06a3aTeNbHOCTU, cyaeb-
Hbl€ PeLLleHNs AO/MKHbI 6bITb U NETMTUMHBIMM.

JIernTMMHOCTL CyaebHOro peLleHns O3Ha4vaeT MpeXkae BCero, ero
COOTBETCTBME HOPUCAMKLUMOHHBIM NOIHOMOYMSIM OpraHoB cyAe6HOl Bna-
CTW, NOCKOJIbKY HOPUCAMKUMS CYA0B Ha MPaKTUKE HEe MOXKET HU pacLuu-
PATLCA, HU CY>KaTbCH.

Ocob60e 3Ha4yeHWe NErMTUMHOCTM CYAEe6HbIX PeLLeHWiA NPosBNsSeTCS
B CBA3M C MX OLEHKOIM Ha COOTBETCTBME EBPOMENCKOM KOHBEHLMM O 3a-
LWMTe NpaB U OCHOBHbIX CBOGOJ, U O0COGEHHO MpeLieAeHTaM EBponeiicko-
ro cyja no npaeam 4enoBeka. MexayHapoAHO-MPaBoBO/ MexaHW3M 3a-
WMTbl MpaB 4efnioBeka MNpefycMaTPMBaET BO3MOXKHOCTb O6palleHus B
EBponeiickuii Cya, KOTOPbIA, KaK U3BECTHO, HE OCYLLECTBAAET KOHTPO/Ib
3a 3aKOHHOCTbO PELUEHWUI HaUMOHa/IbHbIX CYfl0B. Y A0BNETBOPEHUE >Ka-
no6bl EBponelickum CyaoM 03HayaeT HeNerMTUMHOCTb PELLUEHNs Halmo-
Ha/IbHOTO CyAa NPaBOMoPsAKY U BO3HWKHOBEHWE 0653aHHOCTU rocypap-
CTBa BOCCTAHOBUTb  MpaBa  rpaxgaHWHa W MPUHATb  Mepbl,
rapaHTMpytowme B nocnegytollem cobnogeHne KoHBEHLMM U BbIHECE-
HMe pPeLLeHWNi cyAe6HbIMM MHCTaHLMSIMW B COOTBETCTBMM C KOHBEHLMEN.
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Bonpoc 0 nerMTMMHOCTU CyAe6HOro peLleHnst BO3HMKAET U B CBA3U
C NPUHATMEM pelleHns KOHCTUTYUMOHHbIM Cy1oM O NMPU3HAHUN He KOH-
CTUTYLMOHHbIM 3aKOHa, Ha OCHOBaHMMN KOTOPOr0 pa3peLLEeHo Aeno CyL0Mm
00LLEeN OPUCAMKLNN.

Kak BungHo, cyaebHoe ocyLLecTB/EHME NpaB, B TOM YMC/IE KOHCTUTY-
LUMOHHBIX U KOHBEHLMOHHbIX, B CW/TY C/IOXKMBLUMXCA MEXaHW3MOB KOH-
CTUTYLMOHHOIO W MeX/yHapoAHO-NPaBOBOr0 KOHTPO/S 0653aTenbCTB
MOXXET CBUAETE/IbCTBOBATb O HEIEMMTUMHOCTM PELLEHNIA CyA0B. DTO 03-
Ha4aeT, YTO MpoLeccyaslbHOE 3aKOHOAATENLCTBO AO/MKHO NpegycmaTpu-
BaTb afleKBaTHblE MeXaHW3Mbl MU MPoLeAypbl MCNPaB/eHNs TaKNX Hedoc-
TaTKOB CYAeOHbIX pPeLleHUIA.
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