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Abstract

The restrictions and peculiarities of the realization of the right of ownership of
land by foreign citizens in Ukraine are considered. The emphasis is placed on the
functioning of the principle of proportionality, the provision and criteria of predictability
by the law and compliance in relation to the restriction of the rights of foreigners in
acquiring agricultural land. The peculiarities of acquisition of the right of ownership on
land plots and rights to use land plots in Ukraine by foreign citizens, foreign legal entities
and foreign states are revealed. The authors formulate the purpose of legal regulation of
restrictions on the right of ownership of foreigners to land. The primary focus of the paper
is efficiency analysis of the legislative prohibition on acquiring property rights on
agricultural lands (moratorium) by foreigners in Ukraine. The need to abolish this
moratorium on acquiring agricultural land in Ukraine for citizens of foreign countries is
justified.
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1. Introduction

Land has always been one of the ways to invest in order to receive profit.
The land of Ukraine is one of the most attractive objects for investing, because of
the availability of valuable black soil. One of the main assets of Ukraine is fertile
black soil, which occupy 8.7% of the world space. That's why the land of Ukraine
is the main national wealth that is under the special protection of the state.

The right to own, use and dispose of property is one of the main
constitutional human rights, which is enshrined in the Constitution of Ukraine®.
However, both the Ukrainian legislation and the legislation of many member states
of the European Union (hereinafter - the EU) set certain restrictions and
peculiarities of the realization of this right by foreigners. First of all, it concerns the
realization of the right of ownership of foreigners to land.

Constitution of Ukraine proclaims that the land, its subsoil, atmosphere,
water and other natural resources within the territory of Ukraine, natural resources
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of its continental shelf and of the exclusive (maritime) economic zone shall be the
objects of property rights of the Ukrainian people (p. 1 article 13). However,
Ukraine, as a modern European country, is widely integrated into the international
community of states on a variety of principles, including on the basis of
international treaties. Ukraine is a member of the main standards in the sphere of
legal regulation of property relations, among them: the Universal Declaration of
Human Rights* (1948) and the European Convention for the Protection of Human
Rights and Fundamental Freedoms® (1950), which cover almost all European
states, including Ukraine. Article 17 of the Universal Declaration of Human
Rights® proclaims the right to private property as a fundamental and inalienable
human right. The Convention for the Protection of Human Rights and Fundamental
Freedoms, being an international treaty, establishes a certain list of the most
important rights for a person's subjective rights. Some protocols that complement
and develop its provisions are part of this Convention. Article 1 of Protocol No. 1
(1952) to the Convention’ establishes: "Every individual or legal person has the
right to own his property peacefully. No one shall be deprived of his property
except in the interests of society and under the conditions provided for by law or
the general principles of international law". According to this Part 1 of Article 9 of
the Constitution of Ukraine® provides, that international treaties in force, consented
by the Verkhovna Rada of Ukraine as binding, are an integral part of the national
legislation of Ukraine. The current land legislation of Ukraine also widely
recognizes the norms and principles of international law in the sphere of land
relations.

2. Principle of provision

These constitutional provisions are reflected in the specific legal norms of
the current Land Code of Ukraine®, which provide for the land rights of foreign
subjects of law, namely foreign citizens, foreign legal entities and foreign states.
They are recognized as the subjects of land relations under Ukrainian legislation, in
particular, as subjects of ownership of land and rights to use land plots. This
confirms the commitment of Ukraine to the general principle of provision. For
example, foreign citizens are granted the same national legal status as citizens of
their country of residence, except for those restrictions to this status provided for
by national law for foreigners. Such restrictions are also contained in the land
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legislation concerning the right of ownership of land and the right to use land plots
by foreign legal entities.

Unlike domestic subjects of law, which can acquire in ownership land plots
of all categories of land in the country, foreign subjects of ownership of land plots
are limited in the possibilities of their acquisition by categories of land, its location,
purposes of use etc.

3. Principle of proportionality

Article 1 of Protocol No. 1 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms'® provides that limitation of property
rights is possible only for the protection of the public interest. The practice of the
European Court of Human Rights has proved that every restriction of rights must
comply with the requirements of the principle of proportionality. In particular, the
Convention establishes the impossibility of discrimination against membership of a
particular state, but the European Court of Human Rights establishes the possibility
of differentiating legal regulation if it is justified.

Stanislav Pohrebnyak!! adheres to the point of view that the principle of
proportionality is the fundamental principle of law, aimed at ensuring the legal
regulation of the balance of interests. This principle is an integral part of the rule of
law principle. It is often used to determine the proportionality of human rights
restrictions. The essence of this principle lies in the reasonable balance between the
purpose of state influence and the means of achieving this, while limiting human
rights.

Nataliya Varlamova®? argues that the European Court of Human Rights has
established the following criteria of proportionality: 1) the restriction must be
provided by a certain legal act (including individual ones); 2) the restriction must
pursue a legitimate purpose; 3) the restriction must be necessary in a democratic
society; 4) the restriction must be proportional to the legitimate purpose, which
have to be achieved. In order to understand the functioning of the proportionality
(stricto iuris), we should focus on limiting the rights of foreigners in acquiring
agricultural land in Ukraine, since such restrictions are the most rigorous.

However, it should be noted that the prohibition established by the
legislation of Ukraine on the right of ownership of foreigners to certain lands is not
disproportional, since such a prohibition does not apply to all lands of our country.
Thus, the criterion of predictability of the law from the formal point of view is

10 The European convention for the protection of human rights and fundamental freedoms. 04
November 1950 (In force 3 September 1953).
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fulfilled in most cases. The legitimate purposes of limiting the ownership of
foreigners to land are always obvious, since they all relate to the protection of
national interests, economic sovereignty, etc. Moreover, such purposes justify
almost any restrictions imposed by the state, except those ones, which completely
prohibit the right of ownership of foreigners to land.

4. Criterion of predictability by the law

As to the criterion of predictability by law, it is executed in most cases
when such restrictions concern the ownership rights of foreigners. The relevant
rules meet all the requirements of the principle of legal certainty, which can be
defined as a set of requirements to regulatory legal acts in order to ensure a stable
legal status of a person by improving the processes of law-making and law
enforcement. Thus, the legal literature®™® defines the basic requirements of the
principle of legal certainty that can be used for this criterion in the context of
restricting the rights of foreigners to land, as follows: 1) clear formulation of legal
norms; 2) the uniqueness of law enforcement; 3) a clear formulation of the
conditions under which the restriction or deprivation of a certain freedom or right
is enforced, which is the main criterion for using the principle of proportionality.

5. Criterion of compliance

In addition, it is necessary to pay attention to the criterion of compliance.
The essence of this criterion is the establishment and observance of a fair balance
between limited rights and achieved purpose - the least restrictive means should be
used to achieve the legitimate purpose. Restrictions of the rights of foreigners to
the land itself are not disproportionate, because the land is a great value for the
state and society. It should be noted that a complete prohibition of the rights of
foreigners to land would be a disproportionate restriction, since it completely
excludes the participation of foreigners in the market circulation of land in
Ukraine. Such regulation restricts not only the right of ownership, but also the right
to entrepreneurial activity. It should also be noted that while establishing the
prohibition of the ownership of foreigners for agricultural land, the Ukrainian
legislator does not limit other rights. The fact of the impossibility of acquiring
agricultural land in ownership does not restrict foreigners from engaging in
agricultural production. So, in most countries, where foreigners are forbidden to
own agricultural land, they can get it on the right of rent and / or emphyteusis. In
fact, the actions of the state can be considered disproportionate only in the event of
a total prohibition of the right of ownership of foreigners to land, as it provided for
by the legislation of Vietnam and Laos. In all other cases, the proportionality of
“stricto iuris” will be respected, since the goal of setting limits is significant.

13 TIpuiimak A. TIpuHUMO IIPaBOBOi BH3HAYEHOCTI: HOHATTA Ta OKpeMi acmekTd. Haykosi sanucku
HaVKMA. Ne 103. 2010. C. 53-55. (Pryimak, Andriy, The principle of legal certainty: concept and
particular aspects. Scientific notes of NaUKMA. Ne 103. 2010. Pp. 53-55.).
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6. Restrictions for acquiring ownership on land

Restrictions on foreigners for acquiring ownership of agricultural land exist
in many countries. These rules can be enshrined in a special law (for example,
Poland, the Russian Federation) or can be a part of the law in the sphere of land
relations (for example, Ukraine). In particular, Art. 22, 81 and 82 of the Land Code
of Ukraine'* contain norms, from which it is clear that restrictions on the right of
ownership of foreigners to land are as follows:

1) a prohibition on the transfer of agricultural land to the ownership of
foreign citizens, stateless persons, foreign legal entities and foreign states;

2) foreigners may acquire ownership rights to non-agricultural land plots
within the settlements (for foreign legal entities - in case of purchase of real estate
objects and for the construction of objects related to the business activity in
Ukraine);

3) foreigners may acquire ownership rights to non-agricultural land plots
outside the settlements, where the objects of real estate, which belong to them on
the right of private property, are located.

6.1 Ownership of foreign citizens on land

Defining of a legitimate purpose is an important aspect in establishing
restrictions on the right of ownership of foreigners to land. Since these restrictions
are diverse and rather rigid, the tasks of such regulation should be weighty and
important, as well as the result of legal regulation, which should be significant for
society and the state.

So, for example, according to Part 2 of Article 81 of the Land Code of
Ukraine, foreign citizens and stateless persons may acquire ownership rights to
land plots of non-agricultural use within the boundaries of settlements, as well as to
non-agricultural land areas outside the settlements where the objects of real estate,
which belong to them on the right of private property, are located. In the above-
mentioned land law there are, at least, three significant restrictions on the right of
property of foreign citizens and stateless persons to land in Ukraine: restrictions on
non-agricultural lands within settlements; restrictions on the same land outside the
settlements with the objects of real estate, located on them; restrictions of the
ownership of the latter on the right of private property.

Foreign citizens and stateless persons may acquire ownership rights to land
plots in accordance with Ukrainian land legislation in the case of: purchase of them
under a contract of sale, rent or other civil-law agreements; the redemption of land
plots, where the objects of real estate, which belong to them on the right of
ownership, are located; acceptance of the inheritance.

14 3emenbHuii xonexc Ykpainu Bix 25.10.2001 p. Ne 2768-1II (Land Code of Ukraine dated 25.10.
2001 Ne 2768-111).
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In addition, Part 5 of Article 22 of the Land Code of Ukraine® proclaims
that agricultural land cannot be transferred to foreign citizens, stateless persons,
foreign legal entities and foreign states. If such lands were acquired by foreign
citizens, stateless persons or foreign legal entities into inheritance, then, according
to of the Land Code of Ukraine (Part 4 of Article 81 and Part 4 of Article 82) they
have to be alienated during the year.

In case of non-fulfillment by a foreign subject of the requirement for
alienation of agricultural land plot within one year, ownership of a land plot may
be compulsorily terminated by a court decision. However, this norm is sharply
criticized by scientists. It is noted that establishment of such a ground for
termination of ownership of a land plot does not correspond to the existing
procedure for the proper termination of such a right. The Land Code of Ukraine
does not detail the procedures for forced alienation. He also does not specify the
subjects of appeal to the court with the requirement to alienate a land plot. All this
does not contribute to the effective implementation of this norm. Also, according to
Anatoliy Miroshnychenko®, ownership on the basis of this norm cannot be
terminated in those situations, when citizens of Ukraine, who own such land plots,
change their citizenship.

These provisions suggest that the current land legislation of Ukraine in
general excludes the possibility of acquiring agricultural land in the ownership of
foreign subjects of law. This is explained by the fact that according to Article 14 of
the Constitution of Ukraine!” and Article 1 of the Land Code of Ukraine®® the land
is the main national wealth, which is under the special protection of the state.
Therefore, foreign entities cannot use it contrary to the rights and interests of
citizens of Ukraine, domestic enterprises and the national community.

Consequently, it should be noted, that there are some restrictions on the
appearance of the right of land ownership of foreign citizens and stateless persons
in comparison with the citizens of Ukraine. They have the right to acquire land
plots (based on civil agreements) within the settlement only for non-agricultural
purpose, on which, as a rule, real estate objects are (or will be) located. Also,
foreigners and stateless persons are not entitled to the free privatization of land
plots. Unfortunately, Ukraine is far away from guaranteeing the right of citizens to
own, use and dispose of their property. But the duty of the state to protect citizens'
rights is not only limited by restoring or recognizing violated or disputed rights, but
also to prevent their violation or appeal. The state should also prevent their
violation or controversy.

15 3emenbHuit komeke Yxpainu Big 25.10.2001 p. Ne 2768-111 (Land Code of Ukraine dated 25.10.
2001 Ne 2768-11I).
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Aunepra; 2011. 516 c. (Miroshnychenko, Anatoliy. Scientific and practical commentary to the Land
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It should be noted that similar restrictions on ownership rights for
foreigners to agricultural land are valid at national level in Ireland, Japan, Mexico,
New Zealand, and at the regional level - Australia, Canada, and the United States.
As Vyacheslav Komarov®® states, in some other countries, there are also
restrictions on the possibility of acquiring agricultural land by foreigners. Such
restrictions apply in Austria, the Czech Republic, Iceland and Turkey.

6.2 Land ownership of foreign legal entities

It is also necessary to emphasize the restrictions on the acquisition of
ownership of land plots provided for foreign legal entities. Thus, according to Part
2 of Article 82 of the Land Code of Ukraine?, foreign legal entities may acquire
ownership rights to non-agricultural land: within the boundaries of settlements in
those cases, when they acquire real estate or for the construction of facilities related
to the business activity in Ukraine; outside of settlements in case of purchase of
real estate. Acquisition of ownership of land by foreign entities is directly related to
the acquisition of real estate on these lands. The principles of acquiring land
ownership for the above purposes are similar to the grounds for their acquisition by
foreign citizens or stateless persons.

The current national land legislation envisages the right to own land for
joint ventures, founded with the participation of foreign legal entities and
individuals. They, in accordance with Part 3 of Article 82 of the Land Code of
Ukraine?* may acquire ownership of non-agricultural land in cases and in
accordance with the procedure established for foreign legal entities. Consequently,
joint ventures, established by domestic and foreign legal entities and individuals,
are not foreign subjects of law, because they have a common (national and foreign)
land legal personality. This should be taken into account in the regulation of land-
legal relations with their participation.

Land, acquired by foreign citizens and foreign legal entities in the
ownership of the land fund of the country, acquires the legal nature of private land
ownership. All land plots, acquired by foreign citizens and foreign legal entities
into the ownership from the land fund of Ukraine, acquires the legal nature of
private land ownership. Ukrainian land legislation does not provide for communal
or municipal property of foreign subjects of law. However, in principle, the transfer
of land along with other real estate objects, for example, municipal representations
of twin cities, which is sometimes encountered in practice, is not contrary to
current Ukrainian legislation.

19 Komapos B. B. HotapiaT: nepcrnekTHBH yHOPMYBaHHsl, 3aKOHO/IABCTBO, CY/I0BA MPAKTHUKa. XapKiB.
IMpaso, 2008. 536 ¢. (Komarov, Vyacheslav. Notary: Prospects for normalization, legislation, legal
practice. Kharkiv: Pravo, 2008. 536 p.).
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6.3 Land ownership of foreign states

The regulation of the ownership rights of foreign states to land plots as part
of the land fund of Ukraine is also very interesting issue. According to Article 85
of the Land Code of Ukraine, foreign states may acquire ownership of land plots
for the placement of buildings and structures of diplomatic missions and other
equated organizations, in accordance with international treaties. Of course, land
plots for these purposes may be acquired by foreign states from the relevant
categories of land fund of the country, with the exception of agricultural lands.
However, by providing for such an exception, the land legislation does not
determine the consequences of acquiring an agricultural land by a foreign state, for
example, inheritance or other legal grounds that may nevertheless occur in real life.
Consequently, the legal issues of such land plots should be resolved in the same
way as their inheritance by foreign legal entities on the basis of the analogy of the
law.

It should be noted that the relevant land plots may be acquired by foreign
states in Ukraine with taking into account the international legal principle of
reciprocity: on what legal basis a foreign state provides a land plot to the Ukrainian
state, on such a legal basis, the Ukrainian state provides a land plot to a foreign
state. This practice is not contrary to international norms and is regarded as a
friendly act or act of goodwill.

However, in certain cases, it may conflict with the fundamental principle of
national law, according to which a foreign subject of law in general and a foreign
state in particular cannot have more rights in a national state than it is provided for
national law and national state in a foreign country. The emergence or existence of
such a situation is humiliating for national subjects of law, and especially for the
legal personality of the national state as an equal subject of international relations.

6.4 The right of using of lands by foreigners

However, in Ukraine, foreigners and stateless persons are not deprived of
the right to use agricultural lands. This may be the right to lease a land plot, which
is guaranteed by Article 93 of the Land Code of Ukraine. This Article proclaims
that land plots may be leased to citizens and legal entities of Ukraine, foreigners
and stateless persons, foreign legal entities, international associations and
organizations, as well as foreign states. In addition, the paragraph "B" Part 2 of
Article 5 of the Law of Ukraine "On land lease"? stipulates that tenants of land
plots may be citizens and legal entities of Ukraine, foreigners and stateless persons,
foreign legal entities, international associations and organizations, as well as
foreign states.

This Law in Part 1 of Article 15 defines the essential terms of the lease
agreement. These conditions must guarantee the lessor and the tenant their rights

22 TIpo openpy 3emii: 3akoH Ykpainu Bix 6.10.1998 p. Ne 1211-IV (Law of Ukraine “On land lease”,
dated 6.10.1998 Ne 1211-1V).
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and interests. Thus, the agreement must specify the object of lease (cadastral
number, location and size of the land plot). The term of the contract is determined
by the parties and cannot be more than 50 years. The long term of the land lease
agreement is more advantageous to the tenant than the lessor, as it guarantees him
the right to dispose of the land plot.

Also the essential condition for a land lease agreement is a rent with an
indication of its size, indexation, forms of payment, terms, the procedure for its
entry and revision, and liability for its non-payment. Law of Ukraine "On land
lease"? in Part 2 of Article 21 stipulates that the size, form and timing of the
payment of rent for land is determined by the agreement of the parties. The land
lease contract must specify the terms of use and intended use of the land plot,
which is transferred to the lease and conditions for the maintenance of its
condition. The land lease agreement should contain terms of use and category of
the land plot. Conditions and terms of transferring the land plot to the lessee and
the conditions for its return to the lessor are also essential terms of the contract.

In addition, the land lease agreement should indicate the existing
restrictions (encumbrances) regarding the use of the land and identify the party that
will bear the risk of accidental destruction or damage to the leased object or part
thereof. The absence in the terms of the contract of at least one of the listed
essential conditions is, in accordance with Part 2 of Article 15 of the Law, the
grounds for the recognition by the court of such agreement as invalid.

Thus, it may be noted, that the legislator does not restrict any of the
categories of subjects, who can use land on the right of lease. This may be any of
the nine categories of land in the lands of Ukraine, stipulated in Art. 19 of the Land
Code of Ukraine, in the first place among which there are agricultural lands.
According to Part 2 of Article 33 of the Land Code of Ukraine?*, foreigners may
have land for private peasant farming on a lease. Part 2 of Article 35 of that Code
also specifies the right of foreigners to have land plots for individual or collective
horticulture on a lease.

7. The purpose of legal regulation of restrictions on the right
of ownership of foreigners to land

It is understandable that the restriction of the possibility of acquiring
property rights by foreigners or even prohibition of it are carried out for the
specific purpose of protecting national interests and public order. In addition, the
overall objective has a number of tasks that can be achieved by this regulation.

The main argument in favor of the need to restrict the right of ownership of
foreigners to land in Ukraine is the consolidation of the concept of "ownership
rights of the Ukrainian people to the land" in the Constitution of Ukraine.

23 TIpo openy 3emii: 3akoH Ykpainu Bix 6.10.1998 p. Ne 1211-IV (Law of Ukraine “On land lease”,
dated 6.10.1998 Ne 1211-1V).

24 3eMenbHuii xKonekc Ykpainu Bix 25.10.2001 p. Ne 2768-1II (Land Code of Ukraine dated 25.10.
2001 Ne 2768-I1I).
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Restriction of the right of ownership of foreigners to land is explained precisely by
the fact that it belongs to the entire Ukrainian nation, therefore land cannot be sold
to foreigners. But the idea that the concept of ownership of the Ukrainian people on
the land introduces a permanent prohibition of the possibility of acquiring land
ownership by foreigners does not correspond to the purpose of regulation. In
particular, according to Volodymyr Nosik?® the prohibition of acquiring
agricultural land, or specific regulation with a special procedure for acquiring it,
are possible solutions of solving the problem of the right of ownership of
foreigners to land in Ukraine in the context of the property rights of the Ukrainian
people.

A similar concept exists in the UK. It is forbidden to sell agricultural land
to foreigners there. This is motivated by the fact that, formally, all of the
agricultural land in the UK belongs to the royal family, so it can be distributed only
among subjects of the crown to protect national interests. In fact, the same concept
of ownership of the people or the state exists in Israel, where all agricultural land
«de iure» belongs to the state, and individuals have the right only to lease it. But
real "owners" can dispose of their land plots completely free.

In addition, the prohibition on acquiring property rights on agricultural
lands by foreigners is provided due to the fact that such lands are the main means
of producing vitally important food products. In fact, such actions are also aimed at
protecting national interests. Ukraine's food security plays an important role in this
aspect. Mykhaylo Stupen? characterizes it not only by the availability of
foodstuffs, but also by rational and environmentally safe use of lands, which used
for the creation of such products.

The prohibition on the acquisition of land by foreigners in border areas is
another type of prohibition in order to protect national interests. This situation has
been developed in the Russian Federation. The entire list of such areas is approved
there. They are considered not only as border, but also as economically profitable.
It is obvious that such prohibition is aimed at protecting national security and the
protection of the state border. If in Russia such prohibition applies to the whole
territory of the administrative-territorial unit, in Peru the limit is set at 50 km from
the border, and in Finland - only 5 km.

Some scientists even point out that the sale of land to foreigners poses a
threat to national security, since a number of lands (agricultural and forest land) are
aimed at satisfying public interests. Foreigners may own land, which is not of great
value for national security and which is necessary for the normal existence of
foreigners on the territory of Ukraine (land of industry, transport, housing and
public construction, etc.).

% Hocik B. B. IIpaBo BaacHOCTI Ha 3eMmio Ykpainchkoro Hapony. Kuis, FOpinkom Iarep, 2006. 544
c. (Nosik, Volodymyr. Ownership of the land of the Ukrainian people. Kiev, Yurinkom Inter. 2006.
544 p.).

% Crynenr M.T. IuBecTHIiiiHA PUBAGIMBICTE 3€MENBHUX PeCypciB. ArpapHuil BicHUK [TpHHopHOMO'S.
Opneca, Actporpuat. 2003. Ne 22. C. 460-467. (Stupen, Mykhaylo. Investment attractiveness of land
resources. Agrarian Bulletin of the Black Sea Region. 2003. Ne 22. P. 460-467).
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The development of the land market should be considered as an important
aspect in determining the objectives of legal regulation of restrictions on the right
of ownership of foreigners. Thus, some countries, including Bulgaria, note that the
lack of a stable land market and legislative regulation of this area at the required
level leads to the need to provide restrictions on the possibility of acquiring land
into ownership of foreigners. So the purpose of the restriction is to protect national
interests, to prevent the expropriation of valuable land until the land market, legal
regulation of circulation and registration of land will be available.

Such purpose is actual for Ukraine today. But national legislators have
gone further in this issue. In order to safe lands of the country before the
establishment of the land, the sale of agricultural land is prohibited in Ukraine.
Thus, the main purpose of restricting the right of ownership of foreigners to land in
Ukraine is the protection of national interests, namely national security and
economic sovereignty.

8. Conclusion

On the basis of the above, we can conclude that certain restrictions and
peculiarities of the realization of the right of land ownership by foreigners are
established only against real estate. Thus, a prohibition on the purchase of
agricultural land, as well as the need to obtain permits for the purchase of some
other property for foreigners (non-EU citizens), continues to exist in many EU
countries. Speaking about prohibition on the possibility of ownership by foreigners
of agricultural lands in Ukraine, due to Ukraine's accession to the EU, it will
definitely establish a clause to abolish this moratorium on EU citizens and bring
the Ukrainian legislation in this sphere in line with EU requirements (most likely
from setting the appropriate transition period).
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