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KoMMyHUCTUYeCKas napTus, YCrewHo paspellas 3agadu, rno-
CTaBfIEHHbIE MPAKTUKOM  KOMMYHMUCTUYECKOTO  CTPOUTENbLCTBA,
60nbllOe BHMMaHWe YyAenseT BOMpocaM AasibHEWMLWero ykpenne-
HUS  COUMIMCTUYECKOM 3aKOHHOCTM, OXpaHbl MpaB W cBO6GOS
rpaxgaH. porpamma KommyHMcTMYecKol mnapTum COBETCKOrO
Cotoza, npuHATtaa XXII cbvesgom KICC, ykasbiBaeT: «[lapTus
CTaBUT 3agayy 06ecrneynTb CTPOroe cobMfeHne coumannucTmye-
CKO 3aKOHHOCTW, WUCKOPEHEHWE BCAKMX HapyLlleHWiA NpaBonopsif-
Ka, JIMKBMAALWUIO MNPECTYNHOCTM, YCTpaHeHWe BCEX MPUYUH, ee
nopoxgawowmx». B CBA3M C 3TUM oOpraHbl [03HaHWUS, CNeACTBUSA,
NpoKypatypbl M cyga 00s3aHbl YNYyYlIUTb CBOK [AeATeNIbHOCTb
B LeNsAX obecrneyeHnst BbICTPOro M MOSIHOTO PacKpbITUS MpecTyn-
NEHW, M306IMHYEHNST BMHOBHbIX M MPaBW/IbHOIO MPUMEHEHMST 3a-
KOHa A1a TOro, 4Tobbl HX OAUH CiydYali MPEecTynieHus He npo-
XOA4WN HEepacKpbITbIM, HA OAWH HEBMHOBHLIA He O6bll MPUBEYEH
K Yro/fIOBHOM OTBETCTBEHHOCTM W KadKAblA COBEPLUMBLUMIA npe-
cTynneHve 6bl1 ChlpaBeAMBO HakasaH. B peweHun 3tux 3agay
BaXHasd ponb NPUHALNEXUT COLUAIUCTUYECKOMY MPaBOCYyAMIO,
OCYLLECTBNSEMOMY MyTEM BCECTOPOHHEro, MOIHOr0 U OObEKTUB-
HOro PaccMOTPEHUSI YrOfIOBHbIX [en.

LleHTpanbHOM cepoil YrosioBHOro CyAonpou3BOACTBa SABNSET-
cA [AoKasblBaHUWe. V3yyeHWe M aHanM3 TeOpPeTMYECKMX BOMPOCOB,
CBSI3aHHbIX C MpPo6aeMoli A0OKa3blBaHUS B COBETCKOM YFOSI0BHOM
npouecce, npuobpeTaeT 0COOYH aKTyaJlbHOCTb B CBeTe Tex Tpe-
60BaHMIN 006 YKPEMIeHUN COLMAaNMCTUYECKO 3aKOHHOCTM, KOTO-
pble n3noxeHbl B Mporpamme KI1CC.

YcTaHOBNeHMEe B [EWCTBYIOLWEM  YrOM0BHO-NPOLEeccyasibHOM
3aKOHOfaTeNnbCTBE KaTEropM4yeckoro mnpaswua, 3anpelaroLlero
nepenaratb 0653aHHOCTb [OKa3blBaHWS Ha OOBMHSEMOrO, MOA-
YepKUBAET MNPaKTUYECKYH) BaXHOCTb M36PaHHOW TeMbl.

Mpobnema 0653aHHOCTM [AOKa3blBaHWSA TeMm 6onee TpebdyeT
yrnybneHHon paspaboTKW, 4TO B MPOLIZIOM MOSy4YMna onpefe-
NIEHHOe pacnpocTpaHeHWe ray60oKo MOpoYHas KOHUENuus BbIWKH-
CKOr0 O MepeMeLleHUn Ha 0BBMHAEMOro 6GpemMeHV [0KasbiBaHWUS,
NoABOAMBLLAA MCEBAO-TEOPETUYECKYIO OCHOBY ANs rpy6eiiero
HapyLIeHNS COLMANIMCTUYECKOM 3aKOHHOCTM W OMnpasfaHus TBO-
pMMOro B Mnepuoj KysnbTa AnyHocTu CTanmHa npoussona v 6es-
3aKOHUS.
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Bonpoc 06 0643aHHOCTW [0Ka3blBaHWA OTHOCUTCA K 4uUCiy
Masnopa3paboTaHHbIX npobnem AoOKa3aTe/IbCTBEHHOrO Mpasa,
XOTA W IBMIAETCA OAHMM M3 KOPEHHbIX BOMPOCOB TEOPUM U Mpak-
TUKN COBETCKOrO YrofIoBHOr0 npouecca. B Ton wim mHoii cTeneHn
OH 3aTparmBaeTcs MOYTU BO BCEX TPyZAaX, MOCBALLEHHbIX [OKa-
3aTe/IbCTBEHHOMY MpaBy, OA4HAaKo, CreuuanbHoM paboTbl Ha 3Ty
TEMY HeT.

B Teopun COBETCKOro YrofIoBHOrO npouecca HeT efuHCTBa
B3r/IA40B MO BOMPOCY O CaMOM MOHSATUM 0653aHHOCTU [0Ka3bl-
BaHWS; HEMAIO Pa3/INYHbLIX, MHOIAA MPOTUBOPEUUBLIX CY>KAEHWIA
BbICKa3blBaeTCA 0 cyObekTax 0053aHHOCTM LOKasblBaHMsA. Mexay
TeM, 6e3 pa3paboTKM TeopeTUYECKMX BOMPOCOB, CBA3AHHbLIX C
37Ol Mpob6nemoii Henb3ss 06ecneYnMTb TOYHOE MOHWUMAHME W Mo-
cnefoBatesibHOE eAuHO06pasHoe MPUMEHEHVME HOPM 3aKOHa B
CyaebHol npakTuke.

He npeTeHays Ha ucdyeprblBatoLlee OCBelleHMe U GeccriopHoe
pelleHMe BCeX 3aTPOHYTbIX B AmMccepTalym BOMpPOCOB, B paboTe
[lenaetca norbITKa pPackpbiTb CYLWHOCTb 00653aHHOCTM [0Ka3sbl-
BaHWUS B COBETCKOM Yro/IOBHOM MpoLiecce, HaliTU TeopeTUYecKn
npaBu/bHOE pelleHne OCHOBHbIX BOMPOCOB 0653aHHOCTU [0Ka-
3blBaHUS 1 cAenaTb BbIBOAbl U3 [ECTBYHOLLErO Yrof0BHO-MpPOLeC-
CYa/lbHOr0 3aKOHOAaTeNbCTBA W MPaAKTUKU €ro NpUMeHeHus.

Mpn HanucaHUW auccepTauun aBTOPOM MCMO/b30BaHa onyo6-
JINKOBaHHas W Heonyb6/MKoBaHHas cyaebHas npakTuka. Auccep-
Tauuns, COCTOMT M3 BBELEHMS W TpexX [NaB.

B nepsoit rnaese — «JlokasbiBaHWE W MNOHATUE 0653aHHOCTU
[l0Ka3blBaHWS1 B COBETCKOM YrofIOBHOM MpoLecce» paccMmatpu-
BalOTCA BOMPOCbI O MOHATUW W NpefMeTe [O0KasblBaHUS W CYLLU-
HOCTU 06513aHHOCTU"JOKa3bIBAHUS.

B Teopun COBETCKOrO YroO/IOBHOrO Mpouecca He CyulecTByeT
€OVHOTO MHEHMSI O COfEePXXaHWUM TMOHSATUSA [OKasblBaHMA. PasHo-
rnacma BO B3rnsfax Ha [OKasblBaHWE CPeau COBETCKUX MpoLec-
Cya/IMCTOB BbIHY>XJAlOT MCCefoBaTb 3Ty Mpobnemy Tem 60see,
YTO MPaBW/IbHOE ee MOHMMaHWe AaeT YeTKUe KJIYeBble MOo3uLMn
LN pacCMOTPEHMS TaKMX MpoLecCcyaNbHbIX KaTeropuii, Kak 06s-
3aHHOCTb [0KasblBaHUA W ee CyObLeKTbI.

B aguccepTaumm KpUTUKYHTCA OMpegeneHns MoHATUA [0Kasbl-
BaHUS KaK WCK/UUTENbHO [eATeNbHOCTU C/eACTBEHHO-MPOKY-
POPCKMX W CcyaebHbIX OpraHoB Mo CO6MpaHUIO, 3aKpensieHuto,
PacCMOTPEHUIO M OLEeHKe AoKasaTenbcTs (npod. M. M. 'pofsuH-
ckuid, J1. T. YnbaHoBa). Takoro poja onpeaeneHus cyaebHoro ao-
Ka3blBAaHUA CBOAAT €ro K AeATeNIbHOCTU TOMIbKO HEKOTOPbIX Y4acT-
HWKOB YrO/IOBHOIO MpPOLeCCa—TrOCYyAapCTBEHHbIX OPraHOB, WUCKJIHO-
yasd M3 uymncna Cy6LEKTOB [0KasbiBAHUS OOBMHAEMOro, MOTEPMeB-
LIEro, 3alWMUTHMKA, FPaXAaHCKOro MCTUA WM FpaXkhaHCKOro OTBeT-
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*4MKa, a TaKXXe NpefcTaBUTeNe MX MHTepecoB. OTKasblBasi 3TUM
AMUaM B MpaBe Ha [OKasblBaHWe, aBTOPbl OTHUMAKOT Y HUX
peaslbHyl0 BO3MOXHOCTb 3allMLiaTb CBOM 3aKOHHble WHTEPECHI, B
YaCTHOCTW, NNLIAKOT 06BMHSEMOr0 MpaBa Ha 3aluTy. JuccepTaHT
nonaraeT, YTo He CfiefyeT OrpaHW4YMBaTb Kpyr CyGbeKToB AoKa-
3blBaHWUS, U OMpeAensieT AoKasblBaHME KaK [AesTeNbHOCTb opra-
HOB [03HaHWA, CNeACcTBUS, MPOKypaTypbl, cyja W APYrUx y4dacT-
HMKOB MpoOLecca, HampaBfeHHYK Ha YCTaHOB/EHWE O6bLEKTMBHOM
UCTVHbI MO Aeny B LieNsSiX BbINOIHEHUS 3a4ay COBETCKOIO YrosioB-
HOro Cy/f0MpoOn3BOACTBA.

B cBa3M C onpefeneHveM BO3HMKAET BOMPOC O TOM, YTO
ABNSAETCA MNPeaMeTOM [0Ka3blBaHWA B COBETCKOM YrofI0BHOM Mpo-
uecce. B obwmx uyepTax Kpyr (hakToB, Mognexawmx AoKasblBa-
HWO, onpeaeneH 3akoHoM (cT. 15 OCHOB Yro/fIoBHOIO CyAonpouns-
BOLCTBA).

3apaHee TOYHO OnpefenuTb COAepXKaHWe npefMeTa [AoKas3bl-
BaHMA He NpeAcTaB/sAeTCA BO3MOXHbIM. Bomnpoc o ToMm, CyLiecT-
BEH /N TOT WM WHOA (haKT, OTHOCUTCA N1 TO WM MHOE A0Ka3a-
TENbCTBO K fAefly pellaeTcs B KaXAOoM c/iydae B COOTBETCTBUU C
XapakTepoMm fJena W ero cneummyecKMMm 0COBEHHOCTAMMU.

YT0MN0BHO-MPOLECCYa/IbHOE 3aKOHOLATe/IbCTBO COH3HbLIX pec-
Ny6/IVK COAEPXUT pAL HOPM, KOHKPETU3UPYIOLWNX, AeTanu3npyto-
WMX W [OMOSHAKWMX U3NOXKEHHbIE MOMIOXKEHUSA, Kacatolmecs
cofepxaHna npeametra [0KasblBaHUA. OCHOBHbIE TOJSIOXKEHUSA
CT. 15 OCHOB B KaX[OM Cny4yae KOHKPETU3NPYITCA MyTeM aHa-
Nn3a COOTBETCTBYHLWNX HOpM O6weint n OcobeHHOR 4YacTu Yro-
JNIOBHOTO Kogekca. [locrnefHme yKasblBalOT CYLUECTBEHHbIE MNpU-
3HaKM cocTaBa MPECTYN/IEHUS, KOTOpble [O/KHbI ObITb YyCTa-
HOBJ1EHbI.

CnepoBatenibHO, AOKa3bIBAHWIO MOAMEXUT KPyr (PakToB, Hews-
BECTHbIX OpraHam paccnegoBaHus u cygy. OCHOBY npeaMeTa
[lOKa3blBaHWS COCTaBNsAeT COCTaB MnpecTynieHus. [paBuabHOe
yCTaHOBMeHVe MpeAMeTa [0Ka3blBaHMA MMeeT 60/blioe MpakTu-
yeckoe 3HaudeHue. OHO M03BONSET BbIBUTb WM WUCCNEL0BaTb BCe
006CTOATENLCTBA, YCTAHOB/IEHME KOTOPbIX HEo6XoAuMO Mo Aeny,
n3berasi pacn/blBYaTOCTU U yxoda OT Leneid cyaebHOro Aoka-
3blBaHUS.

He orpaHunumBasch BbIICHEHMEM cOCTaBa MPECTYM/IEHUs, opra-
Hbl BacTW, BefyliMe MNpouecc, 06s3aHbl MPUHSATL B YCTaHOB/EH-
HOM 3aKOHOM MOpPsAIKE Mepbl K BbISICHEHWIO 06CTOATENLCTB, CMO-
COGCTBOBABLUMX COBEPLUEHMIO MPECTYNsieHMs. B anccepTauum nog-
UEpPKUBAETCS 3HAYeHMe 3TOro MPUHLMMMAILHO HOBOTO MOJIOXKEHUS
Yr0MI0BHO-NPOLLECCYa/IbHOTO  3aKOHOAATENbCTBA, W3/M0XKEHHOro 3
cT. 21 YTIK PC®CP.
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OcyulecTBnasa HayepTaHHyto B [lporpamme KIICC 3agauy
MOSIHOr0 MCKOPEeHeHUs MPEeCTYNHOCTU B Halleld cTpaHe, rocygapcT-
BEHHble OpraHbl — YYaCTHUKWM npouecca — 0683aHbl  BbIABAATH
KakK 00lme, TaK U KOHKPETHbIe YCM0BUA U MPUYMHBLI COBEPLLEHMUSA
NPeCcTynieHnn, MNPUHUMAsA Mepbl K YCTPaHEHUIO 3TUX MPUYUH,
BHe 3aBUCMMOCTW OT TOro, BXOAAT /N OHW B COCTaB AaHHOro rpe-
CTYMNEHNS WKW HeT. 3HaueHne 3TOM CTOPOHbI AeATeNbHOCTU opra-
HOB BNacTW, BeAyLIMX MNpOLECC, MokKasaHO Ha Mmatepuane cyne6-
HOW NpakTUKW.

JunccepTaHT KPUTUKYET HernpasW/bHble B3rNS4bl BbILUIMHCKOrO
0 TOM, YTO [0Ka3blBaHWIO MOANEeXaT He BCce 06CTOATe/bCTBA [Je-
Na, a Wb Hanbonee CyLWeCTBEHHbIE U3 HUX. Takas To4yka 3pe-
HUA OPUEHTUPYET Ha OAHOCTOPOHHOCTb U CYOBLEKTUBM3M, 4peBa-
Tble Cepbe3HbIMM OLWMOKAMU W HapyLUeHUSIMU NPUHLMNEG 3aKOH-
HocTu. B cBeTe Tex TpebOBaHWIA, KOTOpble W3M10XEHbI B CT. 14
OcHos, cyfi, NpoKypop, cnegosatesb U NULO, NPoM3BoAsLlee [03-
HaHVe, 06513aHbl BbIACHUTbL BCe 0OCTOSATE/ILCTBA YIO/IOBHOrO Aena,
6e3 ycTaHOB/IEHUSA KOTOPbIX OHO He MOXeT OblTb pacc/iefjloBaHO
N paspeLleHo.

OCHOBHOE CcOfepXaHWe MepBOii rfaBbl COCTaBAsET onpege-
NeHVe MOHATUA 00653aHHOCTM [AOKasbiBaHUA. [py onpefeneHvn
3TOr0 MOHATUA aBTOP OMNUPAETCs Ha PELUeHMEe BOMnpoca O puau-
Yeckol 06513aHHOCTU B 06Lleld Teopuwn npasa. [paBunbHOe onpe-
JeneHne MoHATUSA 0653aHHOCTU [0Ka3blBaHWS B Yr0/IOBHO-MPO-
ueccya/lbHOM MNpaBe BO MHOIOM 3aBMCWUT OT TOrO, KakK orpeje-
NAeTCca  MOHATME  OPUAMYECKON 006s13aHHOCTU. «HOpuanyeckas
06513aHHOCTb,— nuweT npod. C. ®. KeuyekbsiH,— eCcTb 06YyCn0B-
NEHHasA cofepXkawmmcsa B HopMax npasa TpeboBaHMem u obecrie-
YeHHas rocyaapCTBeHHbIM MPUHY>KAEHNEM Heo6X04MMOCTL ornpe-
[leNeHHOoro nosefieHMsA» *. COOTBETCTBYIOLLEE MOBEAEHMWE SBSETCS
06LLECTBEHHO HeOOXOAMMBLIM C TOUKM 3pEHUS MNopsfKa, YCTaHOB-
NIEHHOr0 roCyJapCTBEHHOM BMaCTbl0 U MOALEPXKMBAEMOIO BCEMU
CpeAcTBaMW  FOCYAapCTBEHHOrO MPUHYXAEHUS. Y CTaHaB/MBas
0053aHHOCTb, HOpMa MpaBa BbI3bIBAET COOTBETCTBYIOLLEE MOBEJe-
HVe y 06513aHHOro nuvua, OnpefefieHHy KOOpAMHaLMIo nosefe-
HUA ApYrUX WL, C ero noseAeHMeM, npefycMaTpmBas BMellaTelb-
CTBO W BO3AEMCTBME OPraHOB rocyfapcrsa Mpu HapylleHun 06s-
3aHHOCTMW.

PerynupoBaHue nosefieHUs1 4neHOB o6lLecTBa MyTeM onpege-
NIEHNS UX OPUAMYECKMX 06513aHHOCTEN BCerga CBs3aHO C 3ampe-
TOM Tex BO3MOXHbIX BapWaHTOB MOBeAEHWs, KOTOpble MPOTUBO-
peyar npegnucaHMsaM HoOpMm rpasa. [1paBoBble HOPMbI ANA TOrO
N YCTaHaBNMBAlOTCH, 4TOObl YyKas3aTb, KakuMe W3 O0O6BLEKTUBHO

1C. ¢. KeyeKkbsH, [lpaBOOTHOLWEHNS B COLNAIUCTUYECKOM OOLLECTBE,
M., 1958, ctp. 60.
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BO3MOXHbIX BapuMaHTOB MNOBeLeHWUs MoAeli COOTBETCTBYHOT WHTE-
pecaM rOCMOACTBYIOLLEr0 Kjacca; COOTBETCTBEHHO HOPMbI cOLMa-
JINCTMYECKOTrO NpaBa NpefHasHayeHbl HampaBnATb MOBeAEHWE Jto-
[leil Tak, 4Tobbl «M36Upancsa Takol BapuaHT MOBEAEHUS, KOTOPbIM
COOTBETCTBYET COLMa/IMCTUYECKOMY TMPaBOCO3HAHUIO U Mopanu
TPyAAWMXCS, OTBeYaeT MHTepecaM KOMMYHWUCTUYECKOro CTpOu-
TebCTBa»

BBMAY BO3MOXHOCTWU OTK/IOHEHMS OT JIMHUW MOBeAEHUs, Npea-
MNCaHHOW 3aKOHOM, rocyJapcTBO obGecrneymBaeT Cco6MOAEHNE
IOPUANYECKNX 06513aHHOCTE OMpeneNieHHbIMU MepaMy rocyaapcT-
BEHHOTO MPUHYXAeHUs. Mepbl rocyfapCTBEHHOIO MPUHYXKAEHWS,
OCYLLEeCTBNSeMble B CAy4vasx MpaBOHapyLUeHW B LEeNsX OXpaHbl
COLMAIUCTUYECKOTO MPaBOMOPAAKa, UMEHYIOTCA CaHKLMSAMU HOPM
npasa. CyTb BOMpoca COCTOWUT B TOM, YTO He CaMO rOCyAapCTBeH-
HOe MpPUHYXAeHMEe, a BO3MOXHOCTb €ro MNpUMEHEHUs B Cly4ae
HapyLlWeHUs1 NMpaBOBbIX HOPM COCTaBSIET HEOOXOAUMbBIA MPU3HAK
npaea. VIMEHHO CcOXpaHeHWe BO3MOXXHOCTM MPUMEHEHWS TOCYy-
[apCTBEHHOM0 MPUHYXAEHUSI B C/lyvyae HapyLleHWs TOW WU WHOM
/HOpPMbI O3HAYaeT, YTO 3Ta HOPMa WUMEET HOPUAMNYECKUIA, a HEe WHOW
XapakTep.

TepMUH «06A3aHHOCTb» YMNOTPe6seTca B CaMbIX PasfNYHbIX
cMmbicnax. Ha. ocHoBe M3yyeHUsi nuTepaTypbl MO 06LWel Teopun
npaBa W ee aHanu3a, [UCCEPTaHT MPUXOAMT K BbIBOAY, UTO
+*06513aHHOCTb  MOXeT OblTb Ha3BaHa HPUAMYECKON NWLWb MpK
YCNOBUWN, €CW B KaTEropuyeckoin (opme ee BbIPaXEHUs OTpa-
3UTCA 00LLeCTBEHHAsA Heo6X0AUMMOCTb TOrO WM MHOMO MOBeLEHUS.
FOpuaunyeckas 0683aHHOCTb CraraeTcs U3 ABYX 3/1eMeHTOB: Mpej-
nMcaHMs CcoBeplUaTb O6LIECTBEHHO-HEOOX0AMMbIE [ENCTBUS 1
YKa3aHUs Ha CMoCOGHOCTb rocyJapcTBa MPUHYXAaTb K COBEpLUe-
HUKO Has3BaHHbIX JencTBuiA. HOpuandeckas 00653aHHOCTb MPOSiB-
nseTcs. B ABYX (hopMax: HeobX0AUMOCTM COBepLUaTh OMpenesieH-
Hble OECTBAA W BO3AEPXMBATLCSH OT HUX. BeneHue u 3anpeT B
paBHOW Mepe XapaKTepusyrT MOHATME OpUANYECKo 06s3aHHO-
cTM. Ho 1 B TOM, 1 B ApyroMm cry4vae Hopma mnpaBa npegnona-
raet Apyroe nAvUO WM OpraH, KOTOpble AO/MKHbI TpeboBaThb
WCMOMIHEHNS 3TOM 06513aHHOCTM U MPOBEPSATb €ro, WHaye 0653bl-
BaHME TepsieT CBOM CMbICT U 3HaueHue. OBSA3aHHOCTb MOXHO
HeCTW TOSIbKO nepes Kem-mbo v B 4eM-160.

B COBETCKOM YrO/I0BHOM MpOLECCe OpraHbl JO3HAHMWSA, CAeACT-
BUS, MPOKYpaTypbl U cyfa SIBASKOTCA TeMW CyObeKTaMu, Ha Ko-
TOpPbIX FOCYLApCTBOM BO3/10)KEHa 0053aHHOCTL COBEpLUAaTh Omnpe-
[eneHHble [encTBus. VIMEHHO OHW BbICTYMAT Kak HOcUTeNu
0653aHHOCTEN.

NWH. T. AnekcaHpgpos, [1paB0O W 3aKOHHOCTb B Mepuos pasBepHy-
TOro CTPOUTENbCTBA KOMMYHMU3Ma, M., 1961, ctp. 190.
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Cpean psiga 006s3aHHOCTE, KOTOPbIE BO3/I0XKEHbl B YrO/0B-
HOM npoLuecce Ha PasIMYHbIX YYaCTHMKOB, 0653aHHOCTb [0Ka3bl-
BaHUSA 3aHMMAaeT 0co60e MeCTO. JTO CBA3AHO C TeM, YTO OHa Ha-
XOAWTCS B HepaspblBHOM CBA3M C OAHMM W3 OCHOBHbIX MPUHLU-
MOB COBETCKOr0 YrojioBHOro rpotecca — NPUHLMANOM BCECTOPOH-
HOCTW, MOMHOTbI U O6BEKTUBHOCTU WCCNEA0BAHMUA OOCTOSATENIbCTB,
fJena. CornacHo 3ToMy MpuHLUMNY, cyd, NPOKYpop, chnefosatefb-
W n1uo, NpousBofsilee 03HaHWe B MpoLecce, paccnefoBaHUs n
cyfebHoro pasbupatenbcTBa fena, 00653aHbl BbISABUTb 06CTOSA-
TeNbCTBA KakK ynuyawolime, Tak WM onpasAblBatloLime 06BUHSEMOrO,,
a TakXXe 0OCTOATENbCTBA, OTArYaloLMe U CMSArYaloLlime ero BUHY.
Mpu 3Tom 3aKoHoOfaTeNb 3anpellaeT 3TUM oOpraHam repenaratb
Ha 0OBMHAEMOro 0043aHHOCTb [0Ka3blBaHMWS.

3akoHofaTeNb He faeT onpefdeneHus 3TOro MOHATUA, HO 1.
cMbIc/ia CT. 14 OCHOB YrosioBHOro Cy[OMPOWM3BOACTBA, a TaKXe
aHanmsa cTtateid YTIK COM3HbIX pecnybnmK, OTHOCALWMXCA K [0-
KasblBaHWUIO (Hanpumep, CT.cT. 70, 243 YTIK PC®CP), cnepyer,
YTO peyb UAeT 06 06A3aHHOCTM A0Ka3blBaHUSA (PAKTOB U 06CTOSA-
TeNbCTB, KOTOPble AO/MKHbI OblTb YCTaHOB/IEHbI B YrO/IOBHOM Je-
ne. O6A3aHHOCTb YCTAHOB/IEHNS OOBLEKTMBHOW WCTUHbI, a Crnefo-
BaTe/ibHO, 0653aHHOCTb [0Ka3blBAaHUA (AKTOB, COCTABASAKOLMX
OCHOBY 3TOW WCTWHbI, MMeeT KaTeropuyeckuii xapaktep u cobto-
[eHvie ee npefnucaHo rocyAapcTBOM, 3amnpeLlarlinM YK/0HeHue
OT OElACTBWIA, HampaB/ieHHbIX Ha OTbICKAHME WCTUHBL. 3Ta 0653aH-
HOCTb BO3/10)KEHA Ha YYaCTHWKOB npoLecca — rocyAapCTBeEHHbIE
opraHbl (f03HaHWA, CNeAcTBUS, MPOKypatypbl U cyga) UM nMe-
HyeTcs 0653aHHOCTbIO [l0KasblBaHUSA. [lpoueccyanbHas aedtesb-
HOCTb TOCYAapCTBEHHbIX OpPraHoB B COBETCKOM YrofIOBHOM MpoO-
uecce, HarnpaBfleHHas Ha YCTaHOB/EHWE WCTUHbI, U ecTb Ta 06-
lecTBeHHass HeobXOAMMOCTbL MOBeAeHUs, KoTopas TpebyeTcs
COLMaNIMCTMYECKUM TFOCYAapCTBOM OT Ha3BaHHbIX opraHos. Cobu-
paHue, uccnefoBaHWe M OLEeHKa [0Ka3aTefbCTB COCTaBNseT WX
NnpaBoBYyt0 0043aHHOCTbL Mepef rocyfapCTBOM B /IULE BbILLIECTOSA-
WUX OpraHoB Mo CAyXebHO-A0/MHKHOCTHOMY MPaBOOTHOLLIEHWMIO.

JwncceptaHT nokasbiBaeT, 4YTO A0 MOCNeAHero BpeMeHU B
TEOpUM YroNIOBHOrO rpolecca MoHATUe 0083aHHOCTU [0Ka3blBa-
HUA NPUOBPENO 3HAYeHWe Hay4YHOro TepMUHA B KayecTBe 0653aH-
HOCTW [0Ka3blBaHUA BWUHOBHOCTU 0OBMHAEMOro. AHanu3 faeicT-
BYIOLLEro 3akoHOfaTeNbCTBa [aeT OCHOBaHWe cAenaTb BbIBOA,
YTO MOHATME 00S3aHHOCTM [0KasblBaHWUS crefyeT MOHMMAaTbL 60-
Nnee  LWNpOoKO.

BcecTopoHHee, MNonHoe M 06BLEKTUBHOE WCC/efoBaHWe [oKa-
3aTefIbCTB CO CTOPOHbI OpraHoB cyfAa, NPOKypaTypbl, CheicTBUS
W [03HaHWSA cocTaBnseT 06A3aHHOCTb 3TUX OpraHoB, YCTaHOB-
NEHHYI0 3aKOHOM. JTy 0053aHHOCTbL cfieflyeT MOHUMaTb B LUMPO-
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KOM CMbIC/Ie KaK 06513aHHOCTb [0Ka3blBaHWSI B COBETCKOM YTO-
NIOBHOM MpoLiecce.

M3 3Toro o6Wero noHATUS BbITEKAET 00/ee y3K0oe MOHATUE
06513aHHOCTM  [0KasblBaHWS, OrpaHMYeHHOe pamMKamu OfHOro
TpeboBaHMS — 0Ka3blBaTb BWHOBHOCTb (HEBMHOBHOCTb) 06BU-
HSIeMOr 0.

B nutepatype uccrnefoBaHue NoHATUA 0653aHHOCTW [OKa3blBa-
HUA  BMHOBHOCTM 6bI10 NpoBefeHO B paboTax npog. M. C. Ctporo-
BMYa, MojarawLwero, 4to 0643aHHOCTb A0Ka3blBaHUA BMHOBHOCTU
eCTb 00513aHHOCTb 06BMHWUTENS fA0Kas3aTb BWHOBHOCTb O6BMHSE-
moro. Mpo. M. C. CTtporoBuM4y paccmaTpuBaeT 3TO MOHSTUE B
TECHOI CBSI3W C OCYLUECTB/IEHMEM MpOLEecCyaNibHbIX (YHKUMA B
YrofI0BHOM MpoLEecce * nosaras, Y4to 0653aHHOCTb [O0Ka3blBaHMUA
BO3HMKAET TOMIbKO TOrfda, Korga MOXHO CopMy/nnpoBaTb Te3Wc,
No4/1eXallnin  [OKa3bIBAHMIO.

[wncceptaHT 060CHOBLIBAaeT MHEHME O TOM, YTO 3TO MOHATUE
cnepyeT TpaKTOBaTb LUMpPE. Y4YaCTHMKM MpoLuecca — rocyaapcT-
BEHHble OpraHbl — 0643aHbl co6UpaTh, MCCNef0BaTb U OLEHWBATb
[lOKasaTenbCTBa, 06ecneumBas YCTaHOB/IEHUE WCTMHbI MO Jeny
Kak [0, TaKk M moc/ne TOro, Korja TO4YHO 0603HavaeTcs onpege-
NEHHbIA Te3nc, noAanexawiuii [oKasblBaHUI0.

Paspensas B3rnsag npog. M. C. CtporoBM4ya 0 TOM, 4TO 06£-
3aHHOCTb [0Ka3blBaHWS BMHOBHOCTW JIEXXUT B OCHOBE roCyAapcT-
BEHHOTr0 OOBWHEHMS, AMCCEPTAHT CUMUTAeT, YTO MpU OMnpesenieHnn
o6Lero MoHATUS 0053aHHOCTUM [0KasblBaHUSA CrefyeT MCXOAWTb
He M3 KOHCTPYKLUMW MpoLeccyanbHbIX (PYHKUMWA, CNOXUBLUENCA B
Teopun npouecca, a M3 TOYHO 0603HAYEHHOIM B 3aKOHe, Mpesnu-
CaHHOl rocygapcTBOM JIMHUW MOBEAEHWS, HaMnpaB/eHHOW Ha
YCTaHOB/IEHUE WCTWHbI, HEeCoO/I0AeHMe KOTOpOl BfeYeT npuMe-
HeHWe CaHKLWIA.

YTOnoBHO-MpoLecCyabHOE 3aKOHOAATeNbCTBO He YyCTaHaB/n-
BaeT HeMnoCPeACTBEHHO CaHKLWMIA B cllyyae HecobnoaeHMs 00653aH-
HOCTWM [0Ka3blBaHMWsA, HO 3HaeT psfg 0O0WWMX CaHKUWIA YrO/0BHO-
npoLieccyasibHblX HOpM (HanpumMep, OTMeHa MpUroBopa, OTMeHa
He3aKOHHbIX aKTOB CfiefoBaTens).

HekoTopble aBTOpbI OTPULAOT 0653aHHOCTL  [0Ka3blBaHUSA
BUHOBHOCTW OOBMHSIEMOrO, paccmaTpuBass €e B TOM CMbIC/e, YTO
HecobnoAeHNe 3TO 00513aHHOCTM He CBSI3aHO HW C KakMM pu-
CKOM HebnaronpusaTHbIX NOCNeACTBMIA AnA 06BMHeHus. [pu pe-
LWEeHNN 3TOro BOMpOCAa AUCCEPTAHT WUCXOAUT M3 TOrO, YTO TaK Ha-
3blBaeMas «He6M1aronpuUATHOCTb» TEX WM WHbIX MPaBOBbIX MMO-

1M C. Ctporosu4, MaTepmanbHaa uCTMHA W cyaebHble [oKasa-
Te/flbCTBA B COBETCKOM YrojioBHOM npouecce, M., 1955 cTp. 217—228; Kypc
COBETCKOro YrosioBHoro npouecca, M., 1958, ctp. 185—187.
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CNeacTBMiA BOOOLLE He onpedensieT MNpUpoAy HpUANYECKOl 068-
3aHHOCTW, KakK U1 0653aHHOCTU [0Ka3sbiBaHUS. OCHOBbIBasACb WUMEH-
HO Ha TaKOM TOJ/IKOBaHWW CaHKUMW, B AMUCCepTalunn fenaetcs Bbl-
BOA4, 4TO nNpaBuao 06 0653aHHOCTU [0Ka3blBaHWS BUHOBHOCTU
[leMCTBYyeT B COBETCKOM Yro/I0BHOM npouecce. CMbICA 3TOr0 npa-
BWUMA COCTOMT B TOM, YTO HUKTO KpPOMe O6BUHMUTENS He 063aH
[l0Ka3blBaTb BMHOBHOCTb MOACYAMMOro B Xofe cyfebHoro pasbu-
patenscTBa. OTpuuaHMe 0065A3aHHOCTM [0Ka3blBaHWA BMHOBHOCTU
MOXET TMPUBECTU K TEOPETUYECKOMY OnpasBfaHU OLHOCTOPOH-
Hero, O0OGBUHMWTENIBHOrO YK/IOHA Cyda M0 OTHOLEHUKD K 06BU-
HSEMOMY.

BTopas rnaea AucceptauuuM MOCBSiLLeHa BOMpocy O pacnpe-
fJeneHun 0653aHHOCTU [0Ka3blBaHUS B COBETCKOM YrO/I0BHOM
npotiecce.

B a3Toli rnase AuccepTaHT COCPEAOTOUMBAET CBOE BHUMaHWe
rnaBHbIM 06pa3om, Ha Tex BOrpocax, KOTOpble B MUTepaTtype
BCECTOPOHHE He OCBeLUeHbl WU pelleHbl CropHO.

[OucceptaHT nonaraet, 4to cy6bekTamum 00653aHHOCTM [OKa-
3blBAHMA B COBETCKOM YrO/IOBHOM [poLecce SABAAKTCA cyhd, Mpo-
Kypop, cfefoBatesfib U L0, NPOU3BOASALLEE [O3HAHUE.

ABTOp paccmaTpmBaeT CyA KaK CyO6beKT 0653aHHOCTM [OKa-
3blBaHUA. CoBeTCKMIA cya Kak opraH COBETCKOro rocygapcrsa
ocylecTsnseT npasocygue (cT. 7 OCHOB YrofoBHOIO CyOMNpous-
BoacTtea). Cyn B cyfebGHOM 3aceflaHUM YCTaHaB/IMBAeT WCTUHY.
MpoBepsis npefcTaBNeHHble A0Kas3aTenbCTBa W cobupas, wuccne-
Oysi W OLeHMBas HOBble [0Ka3aTeNbCTBa, CyL WCMOSHSAET BO3/10-
YKEHHYI0 Ha Hero 00653aHHOCTb [0Ka3blBAHWS B LUMPOKOM CMbIC/E
3TOr0 MOHATUSA.

M3 cmbicna cT. 14 OCHOB YronoBHOrO CyAOMPOWM3BOACTBA He-
KOTOpble aBTOPbl 3aK/MOYMAN, 4YTO 006A3aHHOCTbL [0Ka3blBaHWUSA
BUHOBHOCTW JIEXUT He TOMbKO Ha MPOKYypope, HO W Ha cyfe.
HenpaBuabHOCTL 3TOM MO3MUMM COCTOUT B TOM, 4YTO €e CTOPOH-
H/KM He OT/INMYalT eAUHCTBA MpoLeccyabHbIX 3a4ad, KoTopble
3aKoHO4aTeNb CTaBUT repej rocyfapCTBEHHbIMM  OpraHamm —
yyacTHMKamM npouecca, OT Creumpuuecknx 0683aHHOCTEN KaXK-
[lOr0 13 HWX, BbITEKAOWMX U3 XapakTepa Toi (yHKUMM, KOTOPYHO
Npr3BaH OCYLLECTBAATb TOT WM WHOW OpraH B YrOfI0BHOM Mpo-
uecce.

Cya v NpoKypop B paBHOW Mepe 06513aHbl BCECTOPOHHE UCChe-
floBaTb 06CTOATENLCTBA AeNna, OfAHAaKO efMHCTBO MpoLeccyasbHbIX
3afla4y rocyfapcTBeHHbIX OpraHoB, BeayLliux 60pb0y € MpecTyn-
NIEHVSMX, He paBHO3HAYHO €AVHCTBY MpoLecCyasibHbIX (PYHK-
uvii. PyHKUMEn NpoKypopa SBASETCA MoAfepXaHue rocynapcet-
BEHHOro 06BMHeHMA B cyfe. OTpuuaHuMe npoueccyasibHOM (YHK-
UMM 0BBUHEHWS, OCYLLECTBSIEMOM MNPOKYPOPOM, MpPOTUBOPEUUNT
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HOpMaM [IefCTBYIOLLErO Yro/I0BHO-MPOLLECCYa/IbHOrO  3aKOHO/a-
TeNbCTBA. VIMEHHO Ha MpPOKypopa 3aKoHoAaTeslb Bo3/naraeT 06s-
3aHHOCTb [10Ka3blBaTb BMHOBHOCTb MO/ACYAMMOTrO.

[AuncceptaHT nogvepKMBaeT Heo6XoAMMOCTb pasnnyarb 06s-
3aHHOCTb [OKasblBaHWUS, feXawyw Ha cyfe B Xofe cyge6Horo
pa3bupatenbcTBa, OT 0653aHHOCTU Cyfa [O0KasblBaTb CBOW Bbl-
BOAbl MNPV BbIHECEHUN OGBUHUTENILHOFO WX OMpaBAaTe/IbHOrO
npuroeopa.

CrtaTtba 14 OCHOB YrosioBHOro CyAornpon3BOACTBa onpegenset
obliee HanpasfeHMe AeATeNbLHOCTU cepoBaTens TpeboBaHMEM
«NPUHATL BCE MPEfYCMOTPEHHble 3aKOHOM Mepbl A7 BCECTOPOH-
Hero, MosIHOro M 06bEKTMBHOIO MCCeA0BaHNS 0BCTOATENLCTB Aena,
BbISIBUTb Kak y/nmyarouime, Tak 1 onpasablBatoLine 06BUHAEMOro, a
TakKXXe OTAryallme U CMAryaluwme ero BMHYy 06CTOATENbCTBAN.
OpfHako, 0653aHHOCTb BCECTOPOHHErO, MOMIHOMO N O06bEKTUMBHOIO
nccneaoBaHUs Aena, KoTopas fIeXXWUT Ha cnefoBaTene, He UCKLo-
yaeT ero 0643aHHOCTb A0Ka3blBaTb BUHOBHOCTb OBGBMHSIEMOr0 Mocsne
NPVBMEYEHNS Er0 K Yro/IOBHO OTBETCTBEHHOCTW. [puBneKkas 06su-
HSIEMOT0O K YrOMOBHOW OTBETCTBEHHOCTM M M306/1M4Yas ero, cnepo-
BaTe/lb OCYLLECTBASAET OOBUHUTENbHYIO (YHKUMIO, W M0TOMY
Ha HEM NIeXUT 0653aHHOCTb [0Ka3blBaHWS BUHOBHOCTM O6BUHSE-
morol 3Tm BbIBOAbI 06GOCHOBLIBAIOTCA MaTepuanamu cyaebHoi
NPaKTUKN.

B awvcceptaymm mccnefyeTcs BOMPOC O MepemelleHMn 0653aH-
HOCTM [0Ka3blBaHMs. [lof nepemelleHMeM 0053aHHOCTU [0Ka3bl-
BaHUS1 06bIYHO MOHWMAOT BO3MOXHOCTb MepPeHeceHnss 06s3aH-
HOCTW [J0KasblBaHWS Ha APYroro yyacTHMKa npouecca. MNpumeHu-
TeNIbHO K Yro/10BHOMY MpOLeccy 3TO O03HayaeT 06513aHHOCTb 06BU-
HAEMOro, OCNapuBaloLEero MpeAbsBeHHOE eMy 06BUMHEHWE, J0Ka-
3aTb CBOM BO3PaXEHWUSI MPOTUB HErO.

B cOBeTCKOM YrosioBHOM mpoLecce O06BUHSEMbIA ABNSETCS
MOJIHOMPaBHbLIM YYacTHUKOM npouecca. Emy npefocTtasnsercs
NnpaBo y4yacTBOBaTb B [0Ka3blBaHWUW, B TOM 4UC/e U B [JOKa3blBa-
HAN CBOE HEBMHOBHOCTW, HO BO3/1araTb Ha HEro TaKyl 06s3aH-
HOCTb HWKTO He WMMeeT MpaBa. JTO [MOJIOKEHWE, YPerynnmpoBaH-
HOe B [eliCTBYIOLLEM YrO/I0BHO-NPOLECCyalbHOM 3aKOHOA4aTe b-
cTtBe CT. 14 OCHOB YrosioBHOro CyfOMpoOW3BOACTBA, COCTaB/AeT
rnaBHoe cojep>kaHue B npobnemMe 0653aHHOCTU [0Ka3blBaHUA Y
onpas/blBaeT CyLleCTBOBaHWE 3TOr0 WHCTUTYTA.

1 MockonbKy nUUO, NpPOM3BOAsiLiEee [O03HaHWe, BeAeT paccnefoBaHME Mo
npasuiaM, YCTaHOB/EHHbIM ANS MpeABapuUTeNIbHOro CNeAcTBUSA, 3a WUCK/OYe-
HUAMM, YKasaHHbIMW B cT. 120 YTIK PC®CP, TO W310KEHHOE OTHOCUTENbHO
cnefoBaTenss B paBHOM Mepe KacaeTcsi nvua, NPOM3BOAALLEro [A03HaHWe, Ha
KOTOPOro rocyapCTBOM BO3/1I0XeHa aHanornmyHas 06513aHHOCTb.

n



AuncceptaHT  KPUTUKYET MOPOYHble, TYO60KO  OLWMBOYHbIE
B3rNA4bl BbIWMHCKOro, KOTOpbIA cumTan: «Ecnn 0653aHHOCTb
[lOKa3blBaTb MpPaBUbHOCTb MPEABABMEHHONO OOBUHEHUS NEXUT
Ha 06BMHWUTENE, TO U 06BUHSAEMbIA WM NOACYANMbIV He CBO6OA-
Hbl OT aHafIorMYyHOM 0653aHHOCTU B OTHOLLEHWUWN MOJSIOXKEHWIA, BbIA-
BUTaeMbIX MMM B CBOK 3alUTy». JTOT B3rNsj, Mo CyllecTBy, CBO-
AW Ha HeT OCHOBHbIE MPWHLUMMNbI COBETCKOr0 Yroji0BHO-MpPOLeC-
Cya/lbHOrO MpaBa, OXPaHAKLLIEr0 3aKOHHbIE WHTEPECbl FpaXKaaH.
Onupascb Ha aHIMUIACKYI NpOLeCCyaslbHYyH0 Teoputo, BbILMH-
CKUIA BbIABUHYN pacxofsuieecs C COBETCKMM MPOLECCyasbHbIM
3aKOHOM YTBEPXAEHME O BO3MOXXHOCTM MHOFOKpaTHOro nepeme-
LWeHna 6peMeHn [O0KasblBaHUA C O0BBMHWUTENS Ha 06BUHAEMOrO,
no Mepe pasBUTUSA rpoLecca.

MopoyHble B3rNsAAbl BbILMHCKOrO Ha 6peMs [0Ka3blBaHWUSA
CO34aBa/iN TEOPETUYECKYI0 BO3MOXHOCTb BbIHOCUTb OBBUHUTESIb-
Hble MPUroBopbl MpPU YCNOBUM, KOrfa BMHOBHOCTb OGBUHSAEMOrO
[lOCTOBEPHO He YCTaHOB/IEHA W He WCKIKYeHa MbIC/Ib O ero He-
BMHOBHOCTW. 3TO MPUBOAMIO K TpybeiilleMy HapylweHU W 13-
BPaLLeHM0 COBETCKUX MpOLeccyasibHbIX HOPM. B rogbl MaccoBbIX
PENpPeccuin «TeopeTUUecKme» MosIOXKEHUS BbILWIMHCKOTO 060CHOBbI-
Ba/IN HE3aKOHHYK MpPaKTUKY pacc/efoBaHus fen 0 KOHTPPEeBO/Io-
UMOHHBIX MPecTynieHnsx, Korga Ha O06BMHSAEMOro Bo3/naranacb
0653aHHOCTb [10Ka3blBAHUS CBOEM HEBUHOBHOCTW, OMPOBEPXEHUS
CamMbIX HefenbIX, Heob60CHOBAaHHbLIX OOBMHEHWI TONbKO MOTOMY,
YTO ero NpusHaIu 06BUHSAEMbIM. [MpU TakOM MOMOXKEHUN rapaH-
TUW, MpPefOCTaB/EHHbIE 06BUHSEMOMY A5 3alUTbl CBOUX MHTEpe-
COB, a COOTBETCTBEHHO M rapaHTUW NPaBOCYAMS HapyLainucCb, YTO
MPUYMHSN0 OFPOMHBIA Bpes COLMaIUCTUYECKOMY MpaBOMOPSiAKY.

PackpbiTe MNOAUTUYECKM BPEAHbLIX W HOPUAMYECKM HECOCTOS-
Te/bHbIX B3rNA40B BbIWMHCKONO Ha Opemsi [OKasbiBaHUS UMeeT
Cepbe3HOe 3HauyeHuMe ANa JasibHenlero TBOPYECKOro pasBuUTUs
HayKn Yrof0BHO-MPOLLeCCyasibHOro npaea M CyfebHO-CneacTBeH-
HO MPaKTUKMU.

B agwuccepTtaymn, Ha OCHoBe 0606LIEHNA MaTepuanoB CyAebHoN
NPakTUKW, paccMaTpuBalOTCS BOMPOChI, CBA3aHHbIE C Yy4yacTUEM
06BMHAEMOro B [0Ka3blBAHUM.

B aTOil rnase AuccepTaHT uWccnefyeT MNpaBOBOe MOOXKEHMe
3aliMTHMKA KaK CcyObeKTa 06053aHHOCTU [O0Ka3blBaHWS HEBUHOB-
HOCTU OOBMHAEMOr0. 3alUNTHUK SBASETCA CaMOCTOSITESIbHbIM
YYaCTHMKOM YrO/I0BHO-MPOLECCyanibHOM  [esiTeNIbHOCTU, OH CBO-
6o4eH B BblOOpe MpoLeccyanbHOM Mo3MUMK Mo Aeny, CPeAcTB U
METOLOB 3aLLUThI.

M3 aToro He cnegyet, 4TO 3aWMTHUK HE3aBUCUM OT MOA3a-
WMTHOrO M He CBA3aH C HUM MpoLeccyasibHbIMU  UHTEpecamu.
Crtatbs 23 OCHOB Yro/0BHOIO Cy/[OMpPOM3BOACTBA YETKO Xapak-
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TepusyeT OCHOBHYH 06513aHHOCTb 3allUTHUKA: «MCMO01b30BaTh,
BCE YKasaHHble B 3aKOHe CpeACcTBa M CNOCOObl 3aluTbl B Lensx
BbISICHEHUSI OBCTOATENIbCTB, OMPaBAblBAKOLNX OOBMHAEMOro WM
CMATYaKLWMX €ero OTBETCTBEHHOCTb, W OKa3blBaTb 0OBMHSEMOMY'
HeobX0AVMYIO OPUAMYECKYIO MOMOLb». ITa 0653aHHOCTb BO3/10-
KEHa Ha 3aWMTHMKA rOCyAapCTBOM, MpPeLnyvChbIBAOWUM eMy
OMpPeAeneHHY JIMHUKO MOBeAEHUS — 3Ty, W 3anpeLlarLnm
YKNOHEeHVEe OT Hee. 3alMTHUK WUCCneayeT [AoKasaTeNnbCcTBa Mof
YI/IOM 3peHUst 3aliUTbl U OTCTaMBaHWUS MpPaB M 3aKOHHbIX MHTe-
pecoB O06BMHSAEMOro; ero 00653aHHOCTb [AO0KasblBaHUS MWMeeT ro-
pa3fo 6onee y3kuii npegen \ TO ecTb, OHa OrpaHMYyeHa paMKamu
OfHOro TpeboBaHMA — A0Ka3aTb HEBMHOBHOCTb WM 0OCTOATENb-
CTBa, MOATBePXAaloLWune HeobXOAMMOCTb CHU3UTL OBBUMHSEMOMY
HaKasaHWe W COBCEM 0CBOGOAMTL €ro OT HakasaHus. 3JTa
0053aHHOCTb N ecTb 00513aHHOCTb [l0Ka3blBaHWA HEBMHOBHOCTH,
CYyOBbEKTOM KOTOPOA SIBNSIETCA 3aUTHUK.

B 3akniueHMM rnaBbl AUCCEPTAHT paccMaTpuBaeT BOMNpPoc 06
06LecTBEHHOM 06BMHUTENE KaK y4aCTHMKe [0KasblBaHUS.

B TpeTbeli rnaBe guccepraLmu MccnegyeTca Bonpoc o 6pe-
MEHW [0Ka3blBAHUSA B aHI10-aMePUKaHCKOM Yrofi0BHOM MpoLiecce..

Ha npumMepe aHrno-amMmepmkaHckoro yrosolBHoro npotecca
OTYeT/IMBO BUAHbI PeaKLMOHHble aHTUAEMOKPaTUYeCKne TeHAeH-
UMM COBPEMEHHOIO pPa3BMTMA [0Ka3aTe/IbCTBEHHOrO nMpaBa B
O6yp>KyasHOM Yro/loBHOM Mpougecce, MposiBAsoWmMecs B rpyoom
HapyLeHNN YrOM0BHO-MPOLECCYya/ibHbIX FapaHTUiA, B 4acTHOCTW,.,
PE3KOM YLIEM/IEHMM TFapaHTWiA NpaB JINYHOCTU.

V3yueHne aHrno-aMepmkaHCKOM Teopun cyaebHbIX [oKasa-
TeNbCTB HeobXxoAMMo ANns rnybokoro, y6eguTenisHOro W KOHKpeT-
HOrO pa3ob/ayveHns PeakuMOHHOM CYLHOCTM W PO aHrio-
aMepuKaHCKOro yrosioBHOro npouecca. B coOTBETCTBUM C MOCTaB-
NEHHOM 3afayell Ha OCHOBE Wcc/efoBaHMA 60MbWOr0 (aKTUye-
CKOro Martepuana, B3SiTOF0 W3 WMHOCTPAHHbIX WMCTOYHWUKOB, B AUC-
cepTauum M paccMaTpuBaeTCsi MPaBWUIO O GPeMEHV A0KasbiBaHUS.

B HacToAwe rnaBe AenaeTcs MOMbITKA MOKas3aTb OCHOBHbIEN
TEHAEHUUN Pa3BUTUS  aHI/10-aMepPUKaHCKOTO [0Ka3aTeslbCTBEH-
HOro mpaea B 3aKOHOAATeNbCTBE, CyAe6GHOM MpakTUKe M nuTepa-
Type, CBUAETENLCTBYIOLLIME O BO3MOXKEHUU OpeMeHW [O0KasbliBa-
HVSi HEBMHOBHOCTM Ha O0GBMHSEMOTO.

B awucceptaumuM nogpobHO OCBELaeTcs BOMPOC O MOHATUU
6pemMeHN [0Ka3blBaHWSI B aHr/10-aMepuKaHCKOM YrofIoBHOM Mpo-
uecce. AHIIMACKME M aMepPUKaHCKME aBTOpbl YAenslT onpeje-
NeHnAM 6peMeHn [0KasblBaHWS MHOIMO0 BHUMaHWS, MbITasiCb ycTa-
HOBWTb HECKO/IbKO €ro 3HayeHWid, U B 3aBUCUMMOCTU OT HUX pe-1

1Cm. M. A Yenbuos, CoBETCKMIA YronoeHbli npouecc, M., 1962;,.
cTp. 128
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WKWTb BOMPOC O pacrpefeneHUn OpeMeHU [0Ka3blBaHUSA MexXay
CTOpOHaMu.

B Teopun aHrno-amepuMKaHCKOro YrosioBHOro npouecca npu-
HATO yTBEpXAaTb, UTO B CyAe6HOW MpaKTMKe MOocnefoBaTelbHO
NpoBOAMTCA MNpaBuio0 0 OpeMeHU [oKasbiBaHUA. O6WWMA NpUH-
umn opmynupyetca cnefyrowmMm obpasom: «bpemsi [o0KasblBa-
HUA NEXUT Ha 06BUHUTENE». OAHAKO, aHr/10-aMepUKaHCKUE Teo-
PETUKWN CaMW MPU3HAKOT HapylleHWe Ha MpakTUKe 3TOro, Ha nep-
BbIi B3rNs4, He3blbnemMoro mnpasuaa MyTeM MepeMelleHns 6Gpe-
MEHW [O0Ka3blBaHWS C OOBMHWUTENsT Ha OOBMHSAEMOro B XoAe
cyfebHoro npouecca. lMpy 3TOM OHM CO34AKOT TEOPeTMYecKue
KOHCTPYKLUWK, OMpaBAblBaloline BO3NOXEHNE HAa O6BUHSAEMOrO
*6peMeHn [0Ka3blBaHUSA CBOEN HEBMHOBHOCTMU.

. Yuneamc, Hanpumep, pasnuyaer fBa 3HAYEHWUS MOHATUSA
O6peMeHV [OKasblBaHUS: Opems ybexaeHUs u 6pemsa npeacTas-
neHusa aokasatenbcTBl lNog 6peMeHem yoOeXaeHUs OH MOHUMaeT
00653aHHOCTb CTOPOHbI floKa3aTb TOT WM WMHOW (haKT, HEBbINO/HE-
HWe KOTOpPOW BfeyeT He6MaronpusATHbIe A1 CTOPOHbI MOCNeACT-
BUA. B 3TOM cMbicnie 6peMsa [0Ka3blBaHWUS JIEXUT Ha OOBMHUTENE
N He MOXET MepeiTn Ha 06BMHsemoro. Nog 6pemeHeM MnpeacTaB-
NeHuns fokasatenbcTs . Yunbamc rnoHUmaeT 0653aHHOCTb CTOPO-
Hbl MpPeLCTaBUTL [0KasaTe/NbCTBa B MOATBEPXKAEHME BblABUTae-
MbIX aprymeHToB. B 3ToM cMbicne 6pemMs [0Kas3blBaHUSA MOXeT
nepetn Ha 06BUHSIEMOro. Takas TOYKa 3pEHMS LUMPOKO pac-
npocTpaHeHa B nuTepatype: ee npugepxusawTtca . Hoykc,
3. Koyan un . KapTtep n mHorvie gpyruve. KOHKpeTHble onpejene-
HUS, faBaeMble KaXAblM W3 aBTOPOB, pasfivyHbl. Tak, 3. KoyaH
n M. Kaptep HasbiBaloT «bpems ybexxaeHUsi» BPeMEHeEM B cuy
3aKOHa, a b6pems «npeacTaBneHUs [0Ka3aTeNbCTB» — TaKTUYe-
ckmm?2. P. Kpocc, aBTop paboT no AoKasaTeNlbCTBEHHOMY Mpasy,
pasnnyaeT 4YeTblpe 3HAYEeHWs MOHATUA OpemMeHU [0Ka3blBaHUSA,
NMpU3HaBas, YTO CMbIC/ TAKOr0 pas3fie/leHNsi COCTOUT B «MNepeHece-
HAM GpemMeHN [0Ka3blBaHMA Ha 3aliUTy»3.

" CyTb BCEX 3TUX [JeNeHWiAi MOHATUA OpeMeHN [A0KasblBaHWUS
3aK1YaeTca B TOM, 4YTOObl OMpaBAaTb MepeHeceHWe 6GpemeHU
[l0Ka3blBaHUA Ha 06BMHSIEMOro, y6efuTb, YTO OHO WMEET MeCTo
TO/IbKO B CMbIC/le NpeAcTaBNeHUsa AokasaTenbcTB. Ho gaxe, ecnu
NUCXOAUTb M3 pasfiefleHNss MNOHATUA OpeMeHU [0KasblBaHUS, TO
Hafo nMpu3HaTb, 4YTO A8 TOro, 4ToObl OOGBUHUTENb [OKa3san
«00BMHEHME, OH 00f3aH MNpeAcTaBUTbL [0Kas3aTeNbCTBa, MHave 06-

J) .The criminal law review*. 1959 august p. 557.

2) Z Cowen and P. Carter. Essays on the law of evidence. Oxford.
3956. p. 242.

3) R Cross. Evidence. London. 1958, p. 63.
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BUHeHWe OyaeT OTBEPrHyTO cyaoM. bpems gokasbiBaHUA cnefyet
NOHMMaTb KakK OfHO MOHATWUE, NEero Henb3a pasrpaHUYnBaTh.

YTBEPXAEHUE aHIIMACKNX U aMepUKaHCKMX aBTOPOB O TOM,,
4yTo «06Llee» MOHATUE OpeMeHW A0Ka3blBAHWUA BCerfja fexuT Ha
06BUHMTENIE PE3KO MNPOTMBOPEUUT cyaebHOM npakTuke. O6Lie-
NPU3HaHHO, 4TO «Opems ybBexkAeHWs» CNOoCOOHO K MepemeLleHnio
Ha 06BMHAEMOro npu [AOKasblBaHUM HeBMeHsieMoCTW. Bbpems go-
Ka3blBAHUA HEBMEHSEMOCTU NIEXUT Ha 3aluTte. 3TO MOMNOXKEHMe
6b1710 CHOPMYNMPOBAHO BMeEpBble B pelleHWM Mo feny HoyTeH
(1843 r.) 1 BHOBb MOATBEPXKAEHO B peweHMn Mo Aeny YOnbMUHT-
ToHa (1935 r.), A0 CMX MOp OCTalOLWEMCS OCHOBHbLIM MpeueaeH-
TOM MNpU pacCMOTPeHUN fen 06 y6uiicTse.

PeweHve no fgeny YOoNbMWHITOHA YKa3sblBaso YCMOBUA, Npu
KOTOpbIX 6OpemMs [0Ka3blBaHUA MOXET nepemelaTtbcsd Ha 00BU-
HsiemMoro. B3rnagbl  aHMMACKMX W aMEePUKaHCKUX aBTOPOB O
He3blbnieMocT OpeMeHM [0KasblBaHWS OKas3a/iMcb B MNPOTUBOpe-
Y C ITUM «BeayLMM» KasyCcOoM [0Ka3aTe/IbCTBEHHOro rpasa o
6peMeHM [0Ka3blBaHWA, TaK Kak, ecin cfefoBaTb OrnpefeseHuam
aHIIMACKNX N aMepUKaHCKUX TeopeTUKOB, 0653aHHOCTb [0Ka3bl-
BaHWS OyLUEBHOW 60ME3HM MO CBOEMY COAEpXaHU OTHOCUTCA K
TaK Ha3blBAEMOMY «OpPEMEHU YBEXAeHUSN».

MpakTnyeckniA CMbICA MepeHeceHNss OpeMeHU [A0KasbiBaHUSA
Ha 0GBMHAEMOro COCTOUT B TOM, YTO YCTaHOB/IeHWe psiga 06CToA-
TeNbCTB MO Aefly CTaBUTCA B 3aBUCMMOCTb OT TOFO, CMOr /1N KX
[0oKa3aTb O0OBUHSIEMbIA. ITO MPUBOAUT K MHOMOUMUC/IEHHbLIM CAY-
YyasgM He0OOCHOBAHHOIO OCYXAEHWUS HEBMHOBHLIX /UL, Ha OCHOBE
HECOCTOATENbHbLIX O0OBUHEHWIA, (hanbCUULMPOBAHHBLIX [0Ka3a-
TeNbCTB, C HapyLUeHWeM B MPOLieCCe paccnefoBaHMsA U CyAe6HOro
pasbupaTtenbcTBa fena 3MeMeHTapHbIX MpPOLEecCyanbHbIX FapaH-
TNIA HEMPUKOCHOBEHHOCTU JINYHOCTMU.

B aucceptaumm gaeTcsi MoApo6HbIA KPUTUYECKUIA aHann3 Ma-
TepnanoB cyaebHON npakTUKW. AHann3Mpys YrosoBHble [fena,
Mo KOTOPbIM 6blIN OCYXKAEeHbl HEBUHOBHbIE NULA, aBTOP MPUXOAUT
K BbIBOJY, YTO MpaBu/ia O MNepeHeceHUN OpemMeHW [0Ka3blBaHWA
Ha O0OBMHAEMOro HemnocpefCTBEHHO HanpaBfeHbl MPOTUB HEUMY-
WNX UL, TMPUBEYEHHBIX K YrO/IOBHOM OTBETCTBEHHOCTU — Gec-
CU/TbHbIX [0Ka3aTb peasibHO CyliecTBoBaBlUMe (akTbl. Mo npu-
3HaHUK amepukaHckoro topucta W. KonnmcoHa «ans Kaxaoro
rpagaHunHa, KOTOPbIA He WMMeeT CpeAcTB ANs HaliMa Hambonee
KBaM(PULMPOBAHHOIrO ajBoKaTa, Xpam MpaBoCyAus HaKpenko
3akpblT»'. B T0 >Xe cafnoe Bpemsi 6e3HaKasaHHbIMW OCTaKTCH
NpecTyn/eHnsl, COBEPLUEHHbIE MPeAcTaBuUTeNnsaMn Gypxyasum u ee
areHTamu. B uactHoctn, B CLUA nocTosiHHO ocTaloTcs 6e3Ha-1

1 P. Kollison. Courts of Injustice. New-lork. 1950 p. 589.
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Ka3aHHbIMU MPeCcTyneHns, COBEpPLUAEMbIE PACUCTCKMMM MOrpoM-,
WWKaM/ W YsleHaMU FaHTCTePCKUX Tpynm, SBMASIOWNXCA OpyAMEM
NOSIMTUYECKOTO Teppopa M OrpabneHns LWMPOKMX TPYAALWMXCS
macc.

B AuccepTaumm paccmaTprBaeTcs BOMPOC O COOTHOLUEHMM CY-
[ebHbIX peleHnin 1 3aKoHOAATe/lbHbIX aKTOB KakK WCTOYHMKOB
npaea, NOABOAALMX 0BOCHOBaHWE MepeMelLeHn0 BpeMeHn [0Ka-
3blBAHUSA. ABTOP MNOKa3blBaeT, YTO B MOC/efHWe rofbl OCHOBHOW
(hakTop (POPMMPOBAHMA MNpaBa COCTaBAAKT 3aKOHOAATe/bHbIE
aKTbl. VIHCTUTYT cyfe6HbIX MpeuefeHTOB MOCTENEHHO TepsieT To
MeCTO, KOTOpOe OH 3aHuMaj B CUCTEME WMCTOYHWKOB MpaBa. ITOT
npouecc Hambonee xapaktepeH ans CLUA. OpgHako, 310 He npu-
BOAUT K YCW/IEHMIO Pov 3aKOHa. /MHOrouYMceHHbIe aKTbl 3aKOHO-
[aTeNbHOM W WCMOMHUTE/bHOW BMAaCTU TOMBKO BHOCAT ele 60/ib-
WYy nyTaHWUy W NpoTMBOpeuYMs B O6LLYH CMCTEMY Mpas, co3fja-
Bas 6naronpusATHbIe YCNOBUSA AN (PaKTUYECKOro cygebHoro npo-
n3sona. B atux ycnosusx cygebHas npakTUKa CTaHOBUTCH [O-
BCEJHEBHbLIM BbIPA3UTE/IEM K/1acCOBOM 3aMHTEpPeCcOBaHHOCTU pe-
aKLUMOHHBIX KPYTrOB WMMEPUAIUCTMYECKON OypXXyasMm B npuMe-
HEHUWM WM HEMPUMEHEHUM K TOMY WM MHOMY C/ly4Yald KOHKPET-
HOro 3aKOHOJATENbHOro akTa WM CyAeb6HOro npewegeHTa.

CobupaHve © MpeAcTaBfeHMe OMpaBAaTe/lbHbIX AO0Kas3aTeslb-
CTB MpeBpaTU/OCL B 00513aHHOCTb OOBMHSEMOrO B aHI/10-aMepu-
KaHCKOM YrO/I0BHOM MpOLecce, HEBLINOSHEHNE KOTOpPO/ aBTOMa-
TUYECKM BfIeYET A1 HEro HeBbIrOAHble MnocneacTeuns. MonuaHue
06BMHAEMOr0 paccMaTpuBaeTCs Kak [0Ka3aTenbCTBO €ro BMHOB-
HOCTMW.

B cynebHbix opraHax CLUA ocobeHHO pacrpocTpaHeHO Ha-
CUNbLCTBEHHOE MNPUHYXEHME O06BUHAEMbIX K [aye MoKasaHWiA,
M306/IMYaOLWNX UX B HECOBEPLUEHHbIX UMW MpecTyrnieHusax. Auc-
CepTaHT MpUBOAWT MpUMepbl M3 paboT amMepUKaHCKMX aBTOPOB
(P. Kngga, I'. bapHca), cBUAETENbCTBYHOLWMX O HACUNbCTBEHHOM
NPUHYXAEHNN 0OBUHSAEMbIX K Aadve MOKasaHWIA.

3HauMTeNbHbIA pasgen 3TOWM [NaBbl AMCCEPTALMM  MOCBALLEH
*VICCNE0BAHMIO MPE3YMMNUUIA, MPUMEHSIEMbIX B aHI/10-aMepuKaH-
CKOM YrO/IOBHOM MpOLIecce, MOCKO/bKY MepeHeceHne GpemMeHn [0-
KasblBaHUSA Ha 0OBUHSEMOr0o MNPOUCXOAUT B CUY AeNcTBuA npe-
ymnumii  (hakta wnu/'mpaBa. 3HavyeHWe MPe3yMNUUA  Mcyepnbl-
BaeTcA pacnpefeneHvem OpeMeHM [OKasblBaHMA. [uccepTaHT
0cob60e BHMMaHWe.yaenseT npesymnuumM BUHOBHOCTW, AENCTBYIO-
e B aHr/10-aMEPUKAHCKOM Mpouecce, MpU 3TOM MOAYEPKMBas,
yto HekoTopble aBTopit (P. Kpocc, I'. Hoykc, I'. ¥Yunbamc) oT-
Ka3blBalOTCA OTKPbITO 3TO Npu3HaTb. Has3BaHHble aBTOPbI MOna-
ralT, 4To Opemsi [0KasblBaHUS MPAaBOMEPHOCTM TeX WA WHbIX
..OEVCTBUI, BO3MaraeMoe Ha OOBMHSIEMOr0, ecTb CNeACTBUE TOrO,
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YTO MO aHr/10-aMepuKaHCKOW Teopuu CyAebHbIX [0Ka3aTenbCTB
[loKa3blBaTb [JO/MDKEH TOT, KTO YTBepXAaeT, a He TOT, KTO OTpuU-
uaeT. Korga 00BMHSEMbIA OTPULAET CBOK BMHY, TO, Kasanocb
6bl, 6peMsa 40Ka3blBaHMA He MOXET ObITb BO3/IOXKEHO Ha 06BUHSE-
MOr0 MpeXae BCero MnoTOMY, YTO OHO He NIEXXUT Ha TOM, KTO OTpwu-
LaeT, HO MO aHr/10-aMePUKaHCKOMY [10Ka3aTe/lbCTBEHHOMY MpaBy
00BMHSAEMbIV, OTpULAs YTBEPXAEHUE O6BMHWTENS, TeM CaMbIM
NpMHMMaeT Ha cebs 6pems [OKasbiBaHUS CBOUX YTBEPXAEHWIA.
TakmMm 06pa3om, npasuna, LeACTBYIOLWME B aHI10-aMePUKaHCKOM
npase, He TONbKO He MpPensTCTBYIOT MEPEHECEHNI0 OPeMEHUN [OKa-
3bIBAHUS C OOBMHWUTENS Ha O0OBMHAEMOro, HO, HaobopoT, NBNSA-
I0TCA CPeACTBOM BO3/IOKEHMA Ha Hero OpeMeHW [0Ka3sblBaHWSA
CBOE HEBMHOBHOCTM.

B 3akntoyeHue AnUccepTaHT MPUXOAMT K BbIBOAY, YTO 0OBMHsE*
MblA B aHr/10-aMepMKaHCKOM YrO/I0BHOM MpoLecce BCe BpeMs
HaxoauTCA MNof CTPaxOM HEBLIMOSHEHNS BO3/IOXKEHHOW Ha Hero
NpaBoBOA 0653aHHOCTU [0Ka3aTb CBOK HEBMHOBHOCTb, a MHOrAa
M TOrO, YTO OH BOOOLLE He coBupancs COBEPLUMTb MPECTYMNEHMUS.
OO6BUHSIEMBbIA, 4YYyBCTBYS Cebsi 6GecCU/bHbIM [0Ka3aTb peasibHO
cyliecTBoBaBLIME (DaKTbl, HEPeAKO COralliaeTcs OroBOpUTh Cebs
B COBEPLUEHUN MeHee TSHXKKOro MPecTyrnieHus, Yem WUATU Ha PUCK
ObITb OCYXX[AEHHbIM 3a 60/iee TAXKOE.

3T0 NONOXeHWe WNMIOCTPUPYETCa MaTepuanamm  cyfebHom
NPaKTUKWU.

MepeHeceHne GpemMeHW [O0Ka3blBaHWS Ha OOBMHSEMOro rpy6o
HapyLlaeT WHTEPECbl SIMYHOCTW, LESIMKOM MNPEeAOoCTaBeHHOM (ak-
TUYECKOMY CcyfAeOHOMY MNpou3BOaY, W MpeBpaliaeT B (QUKUUM
thopmManbHO-NpaBOBble FapaHTUK, MPOBO3MALLIEHHbIE aHT/10-ame-
PUKaHCKO 6ypXKya3HO [AeMOKpaTueil.

OCHOBHble MOMIOXEHUSA [uMccepTauumn ony6/IMKoBaHbl aBTOPOM
B cregymlowmx paboTax:

1 O6 0653aHHOCTN [0Ka3blBaHWIA'Ull COBETCKOM YrO/I0BHOM
npouecce, «YyeHble 3anmMcku» BcecolosHoro VHCTUTYTa topuanye-
CKMX Hayk, M., 1962, BbT. 14.

2. O OpemeHM [OKa3blBaHMA B 1 YFONOBHOM Mpo-
uecce, «COBETCKOe rocyaapcTeo w! No 7.
7 0TM.T
N1 95605 ot 20/V 1963 . 3ak. 577. Tup. 150.
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