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Iasa 5. 3auguma npas yHacmuukos ceseitnslx om1oweHul

[ToaToMy CyulIecTBYIOT BCE OCHOBaHHA /1S IPUMEHEHHS TPaKAaHCKOTO
3aKOHONATENbLCTBA JUIS 3alUMThl CEMEHMHbIX MpaB, ecnu ocodble npasuia
He ycravosneHbl CK YkpauHbl.

§ 2. 3amnTa HMyulecTBEHHBIX NPAB CYNpPyros u aereii

OcHoBo}i 11060ro COBpeMEHHOro rocyaapcTaa, siueikoi obuiecTsa,
HECOMHEHHO, ABAsETCA ceMbs. [71aBHOI e LIEeHHOCTbIO CEMEHHOH XKH3HM
cuntaloTcd aetH. iMeHHo 3a60Ta 0 HUX ABNAETCA 3a710rOM NPOLBETAHHUA
rocyaapersa 1 obiectsa. [Tpuyem 3a60Ta 91a 10715KHA MCXOAUTH B PaBHOH
CTENEHH U OT POAMTENEH, H OT rocyaapcTsa. [ocynapcTBo nyTem 10mKHOM
NOMEPXKKH H3BHE, COLIHANILHOH MOJHTHKH, NPOBOAHMOH B OTHOLUEHHH
CEeMbH W JIETCTBA, CNOCOOCTBYET CTAHOBJICHUIO MONHOLUEHHbIX MpaXkaaH
M Pa3BUTHIO OOILECTBA B LE/IOM.

OTHOLIEHHS! MEXKIY POAMTENIAMH M 1I€TbMH CK/IaAbiBalOTCS 00bIYHO
HA M0YBE KPOBHOPOJACTBEHHBIX CBA3EH KaK pe3yibTaT NPOMCXOKAECHHS
aeteii ot poauTeneii. OJHaKO COBpeMEHHbIH YPOBEHb Pa3BUTHA MEANLIM-
Hbl CNOCOOEH obecneynTh NosBIeHHE pedeHKa Ha CBET He TOJILKO B pe-
3ynbrare OHON0rMYECKOro NPOHCX0kKAEHNS (KPOBHOTO POICTBA), HO M My-
TEM rnepecajku "MOpHOHa, 3a4aTOro B OpraHM3mMe OAHOH KEHIUMHbI, 115
BbIHALUMBAHMS H POXKIEHUS APYroi JKEHLIMHON, HCKYCCTBEHHOTO OUIO-
JIOTBOPEHHA H JaKe BbIpalllMBaHUsA SMOPHOHA B CneLMalbHbIX Kamepax.
B cBA3M ¢ 9TUM K POAHTENLCKUM MPHPABHHBAIOTCSA OTHOLLEHHS, OCHOBaH-
Hbl€ Ha (haKTaX, KOTOPLIM 3aKOH MPHAAET IOPHANUECKOE 3HAYEHHE.

B 3apy0exHbIX cTpaHax lopuanueckum (HpakTom, Ha OCHOBAaHMH KOTO-
POro BO3HHKAIOT NPAaBOOTHOIIEHHUS POANTENEH W JeTel, ABASIOTCS COOT-
BETCTBEHHO Y/IOCTOBEPEHHOE MPHUPOJHOE NPOUCXOKkKAeHHe pedeHka oT
poauTeneii. BMecrte ¢ TeM B COBpeMEHHOM MHpE pacnpoCTpaHseTcs Teo-
pH$i, COr1IaCHO KOTOPOH POAMTENLCKHE OTHOLLEHHS PacCMaTPUBAIOTCS He
KaK cyry6o Guojiornueckme, a Kak CoOLUHalbHbIe; COOTBETCTBEHHO Pa3BH-
BAETCs KOHLEMMS COLMAIILHOrO MaTePHHCTBA M OTLIOBCTBA, 3allMLIaeMas
3aKOHOM H 110 KOTOPOH OHOJOrHYECKOe NPOUCXOKAeHHE pebeHKa MOXKET
HMETh BTOPOCTENEHHOE 3HAYEHHE.

JleTH Kak nuua, Hy)KAalouMecs B cneunanbHoi oxpane u 3aborte
BBH/lY (PH3HUYECKOIH M YMCTBEHHOH HE3PENOCTH, A0KHbI 00/1aaaTh 0COOBIM
npaBoBbiM cTatycoM. [ocynapcerBa — yyactHukn KoHBeHuuu o mpaax
pebenka 00s3aHbl 06ecneunTh pebeHKy TaKylo 3alMTy U 3a060Ty, KOTOpbIE
HEOoOXO/lMMbI UIs ero Gnarononyuus, NpUHUMas BO BHHMaHHe Nnpasa
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Pazoex 3. OcoGennocmu 3auumst OMOCILHBIX CYOLEKNUBHBIX CPUNCOAHCKUX NPUE

H 00SI3aHHOCTH €ro pojnTeseii, ONEKYHOB WIH APYTHX JIHLL, HECYLHX 32
HEro OTBETCTBEHHOCTb 10 3aKOHY, H € TOH UeJIbI0 NPHHHUMATBL BCE COOT-
BETCTBYIOILHE 3aKOHOAATE/IbHbIE H aAMMHHCTPATHBHBIE Mepbl'.

Oanum u3 npuHuMnos KoHeTHTyunn YKpautbl BiseTcs 3aKperniieH-
HbIH B CT. 51 NpUHLMN OXpaHbl Y 3aLLMTHI CEMbH, MATEPUHCTBA U AE€TCTBA.
Oxpana aercTBa 1ojpasymeBaeT B TOM 4Mcle Takoe cneunduyeckoe
NpaBo, KaK 1npaBo Ha 3a00Ty CO CTOPOHBI POANTENIEH, 3aKperIeHHoe B 4. 2
ct. 150 CK YkpauHbl, KOTOpOE HEBO3MOKHO O€3 MaTepHabHBIX BIOYKEHHH.

Hemu — cyObeKTbl ceMeiHbIX MPaBOOTHOLLCHHI, perylnpoBaHue Ko-
TOPBIX HAMpaBleHO HA obecrneyeHue NPUOPUTETHON 3aLIMTBI HX MpaB
1 uHTepecoB. OAHUM M3 OCHOBHBIX KOMIIOHEHTOB IOCYAAPCTBEHHOM Mo-
JUTHKH YKpanHbl B cepe 3aliiThl A€TCTBA ABISAETCS COBEPLICHCTBOBAHHE
HOPMATHBHO-NPABOBOM 0a3bl, B TOM UHCIIE, HMIUIEMEHTALMS HOPM MEKILy-
HAPOAHOro npasa. Pe3ynbraToM 3TOH AesTeNbHOCTH BAsAETCS TO, YTO Ha
ceroJHs YKpauHa sBJISETCS YYaCTHHUEH Leloro psijia Mex/1yHapoaHbIX
JIOKYMEHTOB B c(pepe obecrieyenms 3amThl npas pedenka’.

! Konsenums o npasax pedenka // pej1. ¢ u3m., 0100p. pezomouneii 50/155 lenepans-
Hoit Accambaen OOH ot 21 aexabpsa 1995 r.

* Konsenumsa OOH o npasax pebetika ot 27 centadps 1991 r. — 0CHOBHOIT JOKYMEHT,
onpeaensouHii NpaBoBbie CTaHAAPTHI B chepe 3aimThbl npas pedenka. Parnduunposahs
pAA MEKAYHAPOIHLIX J0TOBOPOB B cepe ceMeitHoro npasa, pa3paboTaHHbIX B paMKax
Cosera Eponbi 1 ["aarckoii kon(pepeHiun 1o MeKay HapoJAHOMY YacTHOMY TPaBy, 10-
3BOSIOULIHE PELIATHL NPAKTHYECKHE BOMPOCH!, KACAKOLMHECS 11paB AeTell, peryanpyioume
OTHOLLIEHWS POANTENET 1 eTel, KaK HMYLECTBEHHBIE, TAK i Jiunbe. HekoTopbie 13 9Thx
A0roBopoB Obian noanucans! Yrpannoii ewe 8 2002-2003 rr., a nmenno: Konsenuns
0 IPAXIAHCKO-TNIPABOBBIX ACTIEKTAX MekAyHapoaHoro noxuuenns aereif (1980); Espo-
neiickas KOHBeHIHA 00 ocyuectsaenun npas zaereit (1996), Konsenuns o 1opHcanKimu,
fpase, KOTOPOE MPHMEHACTCA, IPH3HAHMI, HCITOTHEHHH 1 COTPYAHHYECTBE OTHOCHTE/ILHO
POAMTENBLCKOIT OTBETCTBEHHOCTH I Mep 3aunTbl aereii (1996), Kousenuns o koHrakre
¢ aerbMu (2003), Konserums o B3bicKani anumeHToB 3a rpannueii (1956); Konsenums
O [PU3HAHUH 1 BLINOJHEHUI PEILCHIIT OTHOCHTEILHO 00S3aTe/ILCTB 0 coaepxannn (1973).
B 2008 r. parupuunposana Esponeiickas KOHBEHUMA O NPH3HAHMK H HCTIOTHEHHUH pelle-
HHiT OTHOCHTENBLHO ONEKH HAZ ACThMI 1l BOCCTAHOBACHHUA oneky Haa aetbmu (1980).
B ausape 2009 r. Bepxosnas Paza Ykpauub parnduuiposana EBponeiickyto KOHBEHUHIO
0 NpaBoBOM cTaryce aeteii, poaennbix sue 6paka (1975). Kpome toro, Ykpanna yxe ne
TOABKO NPHCOEANHAETCA K AeiicTBYIOWNM KOHBEHUMAM, HO H NPHHHMAET aKTHBHOE Yya-
CTHE B pa3padoTKe HOBLIX MEXK/YHAPOAHbIX HHCTPYMEHTOB B chepe cemelinoro npasa,
nanpumep, EBponeiickoil KOHBEHLMH NO yCbIHOBACHHIO (nepecmoTpentoi), Kousenunu
Cosera EBponsl 0 3aunTe jeteii 0T CeKCyanbHOI IKCHAYATALHN H CEKCYANbHOTO pa3-
Bpaienns, KOHBEHIMH 0 MEKAYHAPOIHOM B3LICKAHHN ANTUMEHTOB Ha aeTeli W ApYrux
(popm cemeiinoro conepxanng. Ykazanusie Konsenuuu nocie npenoctapicHns coriacus
Ha ux oda3arenbHoCTL Bepxosnoii Panoii Ykpaunst B cootserctsnu co cr. 9 Koncturyumn
YKpanHbl CTAHOBATCA YACTHIO HALMOHAIBHOIO 3aKOHOAATENLCTBA YKPAaHHbI (CM.: WWW,
everychild.org.ua).
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Tasa 5. 3auuma npag yuacninuxos Cemetinbix 0mHuouen

Crnenyer OTMETHTb, UTO B YKpanHe OCHOBHbIE MOAXO/bI K OCMBbIC/IE-
HMIO M peasin3alyy npas JeTei, coaepkalune B MEKAYHAPOAHOM 1 Jei-
CTBYIOILIEM 3aKOHO/IATE/ILCTBE, B MOCHEAHEE BPEMs CYLIECTBEHHO H3Me-
HUJINCh. DTO CBA3AHO C MOBLILIEHHBIM BHUMAaHHEM CO CTOPOHBI rocyap-
CTBa K MHTEpecam JeTel, yCOBEPIIEHCTBOBAHHEM MEXaHH3Ma KOHTPOJIs
3a coOII0/IeHHEeM JIeiiCTBYIOILEro 3aKOHOAATENbCTBA B C(hepe OXpaHbl
JIETCTBA, Pa3BUTHEM MHCTHTYTOB COLMAbHO-NPABOBOH 3aLLWTLI J€TEH
¥ MHOTHMH JIPYTHMH (PAKTOpaMHy.

3ainTa NpaB 1 3aKOHHBIX HHTepecoB pebenka B coorBeTcTBHM ¢ CK
VKpauHbl BO3JIaraeTcs B MEPBYIO O4Yepelb Ha POAUTENIEH, OpraHbl ONeKH
M MOTIEYNTENBCTBA, TPOKYpaTypy, cyA. CyOcuanapHo K yperyaupoBaHHIo
paccMarpHBaeMbIX OTHOIIEHHH MOTYT ObITh NPUMEHEHbI U nonokeHus ['K
Ykpaunsl. Tak, cornacuo ct. 17 'K YkpanuHnel 3a11na rpak1iaHCcKHX 1pas
¥ HHTEPECOB MOJKET ocyliecTBiaThes [Ipe3naentom YkpanHel, opranamu
rocyaapCTBeHHOI BinacTu, opranoM Biact APK nnu opranom mecTHOro
camoynpasienns. [1py 3ToM peleHus, NPHHATHIE TUMH OpPraHaMH Miu
JIOIKHOCTHBIMH JIMLIAMH, HE SBNSAIOTCA MPENsITCTBUEM [Uld oOpatueHus 3a
MX 3a1nTOi B cya. Tak, B coorBetcTBUM ¢ 4. 3 ¢T. 19 CK YkpauHb! criopsl,
BO3HMKAIOLIHE W3 CEMEHHbIX MPABOOTHOUICHHH, MOXKET paspeliarb He
TOJILKO CY/1, HO M OpraH OrMeKH M MONeunTeNbCTBA, 00pallieHHe 3a 3alHTOMN
B OpraH OrfeKH 1 MorneyuTeNbCTBa He IMILIAET JIMLO NpaBa Ha oOpalienue
B Cy/I. DTO MOJOKEHHE COOTBETCTBYET coepxkanuio cT. 124 Koncturyunmu,
KOTOpast MpejlycMaTpuBaeT, 4To IOPHCIMKIIHS CY108 pacnpoCTpaHieTcs
Ha BCE MPaBOOTHOILEHH, BO3HUKaloLIMe B rocyaaperse. [lonoxenne
O MOJIBEIOMCTBEHHOCTH BCEX CMOPOB O 3allWTe NpasB U cBOOOA rpax/iaH
1 0 HeOOA3aTeILHOCTH COOMOIEHHS 10CY1eOHOTO NOPAKa paCCMOTPEHHS
CrOPOB B COOTBETCTBUU €O CT. 124 KoHcTUTYMH YKpanHbI npelycMoTpe-
Ho B 1. 8 nocranosaenus [nenyma Bepxosnoro Cyna Ykpanust Ne9 ot
1 HosiOps 1996 1. «O npumenennn KoHcTUTYLUHN YKpauHbl pH OCYLIECT-
BieHuH npaBocyans»'. OnHako ObUIM BbICKa3aHbl M NPEIOKEHHS pac-
LIHPUTB NMEepedeHb OPraHoB, HMEIOLIUX CBOEH (DyHKLMEH 3alluTy npas
pedeHKa 1 BKJIIOUHTH B MX YMCIIO BCE FOCY/IAPCTBEHHbBIE M HErOCY/1apCTBEH-
Hble OpraHbi, OPraHbl MECTHOTO CaMOYyMpaBjeHHs, OpraHbl HOTapuara,
o0pa3oBaTe/ibHBIE YUPEKIACHHS, YUPEKACHHs 3/paBOOXpaHEHHs, 001Le-
CTBEHHbIE OObEANHEHHS W Ip.

! http://zakond.rada.gov.ua/laws/show/v0009700-96.
* Cimeiine npaso Yipaitu [ Texer] : Hasy. nocid. / 3a pea. M. M. Jlaxkosuu. — K. : [pas.
eanictb, 2009. - C. 247.
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Pasden 3. Ocobennocmu 3auumol ONMOCILHHIX CYOLEKMUEHBIN SPANCOGHCKUN NPAB

B cuny cBoero Bo3pacta 1€TH UMEIOT HeNoAHbIi 00beM Aeecrnocod-
HOCTH W COOTBETCTBEHHO HE MOTYT 3aKJIIOYaTh IIHPOKNIT KPYT C/1E€0K.
Bmecte ¢ TeM OHM MOryT NpHOOPECTH HMYLLECTBO B COOCTBEHHOCTb 10
TEM WJIH HHBIM MPABOBbIM OCHOBaHMAM (M0 A0rOBOPY AAapeHMs, M0 Ha-
CJIEAICTBY, B NPOLECCE MPHUBATH3ALMK). DTH UX HMYLIECTBEHHbBIE 11paBa
MOUIEKAT 3aLMTE B CIy4ae HapyLICHHUS.

BaxknbiM Taioke spisercs obecneueHue pedeHKa JKUIHLLHBIMA yC-
JIOBHAMM 115 ero HopMasibhoro passuths. WM. B. )Kununkosa ormeuana,
4TO HEOOXOAMMBIH YPOBEHb KHANILHBIX YCIOBHH M03BOAAET pebeHKy
NMOJTHOLIEHHO Pa3BHBATLCS, YYHTBLCA, OT/IbIXaTh U BOCCTAHABIMBATH CBOH
cunsbl'. Cornacho u. 2 cr. 18 3akona Ykpaunsl «O6 oxpaHe nercrsa»
demu — 4neHbl ceMbH COOCTBEHHHKA JKHUIOTO NMOMELUICHHS — HMEIOT
NPaBo MoJIb30BATLCA 3aHUMAEMbIM MOMELIEHHEM HapaBHe ¢ cOOCTBEH-
HukoM. Takum oBpasom, ecan pebeHOK NPOKHUBAET B )KUIIOM 10Me (KBap-
THPE), KOTOPbIH NPHHAMNEKHT HA NpaBe YaCTHOW COOCTBEHHOCTH €ro
POAMTENSM WJIH OAHOMY M3 HHX, OH NpHOOpeTaeT NpaBo NoJib30BaHHA
ITHM XHJIbeM (CepBHTYT). TakoH CEpPBHTYT yCTAHABIMBAETCA 3aKOHOM,
MO3TOMY /U1 €ro BO3BHHKHOBEHHSA He TpebyeTcs 3aKIioueHUs MEKIY
POAMTENSIMH H AETbMH CIELMATILHOTO I0TOBOPA O MOJ1b30BAHHH )KHIILEM
(4. 1 ct. 402 'K Ykpaunbi).

AHanornyHoe npaBo NPUHAAIEKUT U POAHTENSAM, MPOKHBAIOLIHM
B XXHMJIOM Jl0M€ (KBapTHpE), BNAJENbLEM KOTOPOTO SBNSETCS MaJIONETHHH
pebeHok. Takas cHTyalUHs MOXKET BOSHHKHYTb, €CNIH PeOEHOK MOay4H
XKHJIbE B HACJIEACTBO, M0 J0TOBOPY AapeHus u T. n. Poaurenu He npuod-
peTaloT npaBa cOOCTBEHHOCTH Ha JTO JKWJIOE MOMELIEHHME, OIHAKO OHM
MMEIOT NMPaBO Ha NPOXKHBAHHE B HEM (CEPBHUTYT).

[TpaBo nonb30BaHMA XKHJIbEM poaUTENel peDeHKOM 3allHILaeTCs ro-
cynapctBoM. CornacHo 4. 2 ct. 12 3akoHa Ykpautsl «O0 0cHOBaxX couu-
aNbHOM 3alMThl O€30MHBIX TPaKaaH M OEeCNPU3OPHBIX AeTeH» NS OCy-
LLECTBAEHHA JIIOOBIX CAENOK OTHOCHTEILHO HEABHIKHMOIO HMYILIECTBA,
NpaBo NoJIb30BaHHs KOTOPBIM UMEIOT IETH, HEOOXOANMO Npe/IBapHTENbHOE
cornacke OpraHoB OfekH U noneunTenscTsa’. JlomKHOCTHBIC IKLa Opra-
HOB OMEKH H MONEUNTENbCTBA HECYT NEPCOHANbHYIO OTBETCTBEHHOCTb 32
3aLUMTY MPaB W HHTEPECOB JIETEH NPH NMPEAOCTABICHHH Pa3pelleHuns Ha
COBEpLIEHHE C/IeIOK OTHOCHTENIHO HEABHKMMOTO HMYHLIECTBA, NPHHA/L-

' Cimeiinnii xonekce Ykpainn: HaykoBo-npakrtuunuii komentap [Tekct] / 3a pea.
I. B. XKuninkosoi. — X. : Kcinon, 2008. - C. 514.
* Binowm. Bepxos. Paau Ykpainn. — 2005. — Ne2623-1V.
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Inasa 5. 3awquma npae yuacmHuK06 CemMetinbix Omuowenui

nexauero aetaM. s KOHKpeTH3aUuuK 1aHHOTO NojokKeHus B 4. 6 ct. 203
'K YkpauHpl ycTaHaBIMBAETCA, YTO CAE/IKA, COBEpIIAEMAs POAUTEIIMH
(YCHIHOBHTENAMH), HE MOXKET MPOTHBOPEUHTH NpaBaM W MHTEpecaM MX
MaJlOJIETHHX, HECOBEPILEHHOIETHUX WJIH HETPYA0CNOCOOHBIX JeTei.

CemeliHOE 3aKOHOATENbCTBO TAKXKE YUUTHIBAET HHTEpEChl pedeHkKa,
NpeaoCTaBasAs CyAy MPaBO C YYETOM €ro MHTEPECOB OTCTYNHTh OT pa-
BEHCTBA /10JI€H NMpH pa3aesie COBMECTHOH COOCTBEHHOCTH CYNpYroB —
poanteneit pebeHKa — U yBEJHYHTH /1010 B npaBe COOCTBEHHOCTH Ha
nojIesKallee pa3iesly UMYLLECTBO Cynpyra, C KOTOpbIM OCTaHYTCs Npo-
’KUBaTbh AeTH 10 |8 neT naM coBeplIEeHHONETHHE HETPYAOCNOCOOHbIE
JI€TH, NIPH YCIOBHH, YTO pa3Mep aJIMMEHTOB, KOTOPbIE OHHM MOYHAlOT,
HEJ0CTaTO4EH 15 obecrneyeHns UX pH3MUECKOro, 1yXOBHOIO pa3BHTHS
n neyenns (4. 3 cr. 70 CK Ykpaunbi). KOMMEHTUPYS NaHHOE NOJI0KEHHE,
3. B. PomoBckas otmeuaer, uto «cdepa neiictBus Hopmbl 4. 3 ¢T. 70 CK
MOKET ObITh Cy’)KE€HA HIIH [1a)Ke CBEEHA K MUHHMYMY, €CliH TpeboBaHHe
0 paszziene HMYLIECTBA 3asBJI€HO BTOPbIM M3 CYNpyroB O/AHOBPEMEHHO
¢ TpeGoBaHHEM O pacTOp:KeHHH Opaka, T. €., KOoraa elle HeM3BECTHO, Ha-
CKOJIBKO 100pOCOBECTHO OH OyAeT BbINOJHATH CBOH POAMTE/IbCKHE
obs3anHOCTH»'. I3 3TOr0 MOJKHO caenath BbIBOJA, YTO /IS TOro YTOObI
BOCIOJIb30BaThCS JJAHHOH HOPMOI W 3aLIMTHTL HHTEPECH AeTeH, Heob-
xoanmo: 1) pactopruyTh Opak 6e3 pa3znena obuero umyiecTsa; 2) Ha-
4aThb MOJIy4aTh aJIMMEHTBI Ha pedeHka; 3) B cllyyae HEA0CTAaTOYHOCTH
anuMeHToB TpeboBarh pa3zesa OOLEro HMyLIECTBA C YBEJIHUEHHEM
4YacTH B NOJIb3Y TOTO, C KEM OCTAJIMCh MPOXKWBATh AETH (MPH YCIOBHH
ApryMEHTaUHuH HEJOCTAaTOYHOCTH aJuMEHTOB). Takum oOpa3oM, 3aKOH
Y4HTBIBAET HHTEPECH] AETEH H COOTBETCBEHHO yCTaHaBnauBaeT TpeboBa-
HHA K X OCYLIECTBIIEHUIO.

B coorercTBuu co cT. 177 CK YkpauHbl, poauTesu ynpaBiasioT HMy-
iecTBoM pebeHKa, MpHHa/UIeKalLlero emy, 6€3 cnelunanbHOro Ha To nos-
HOMOUMS. Ynpasrenue umyiujecmeort —3To NeITENbHOCTD JIMLA, OCYLIECT-
BJISIOLLErO OT CBOEr0 HMEHH W B 00YC/IOBNIEHHOM 00beMe HYKHE MOJTHO-
mMouus cobcTBeHHnka®. [1paBo poauTeneii o ynpasieHno HMYILLIECTBOM
pebeHka 3aK1I04aeTCs B BO3MOXXHOCTH OCYLUECTBICHHS POAHTENAMH
KOMIIJIEKCA IOPHIAHUYECKHUX U (paKTHUECKHUX AeiiCTBHH, HaNpaBJICHHbIX HA
peanu3aiHio HMYLIECTBEHHbIX NpaB peOeHKa No BlaJACHHIO, N0JIb30BAHHIO

' Pomoscbka, 3. B. Cimeiinnii koneke Ykpainn: HaykoBo-npakTHuHHii KoMeHTap
[Texet] / 3. B. Pomoscbka. — K., 2006. - C. 162.

* Cmocapescbkuii, M. Jlosipue ynpasninns maiinom B npasi Ykpainu [Teker) /
M. Catocapescoknii // TpaBo Ykpainn. — 1998. — Ne4, — C. 23.
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M PACTIOPAKEHHIO MPHHAIEKALLHM EMY HMYLLECTBOM H OCYILIECTBISEMbIX
MCKJIIOUHTEIbHO B MHTepecax pedenka'.

[TpaBo poauTenei Ha ynpasieHHe HMYLLECTBOM pedeHKa BO3ZHHKAET
Ha OCHOBAHWH NMPIAMOTO yKazaHus 3akoHa. OHO He OCHOBBIBAETCS HA J10-
rOBOpe CTOPOH, MOATOMY Ha OTHOLUEHHS POJMTENEH 1 IeTel He pacrnpo-
CTPAHAIOT CBOE JICHCTBHE HOPMbI FPaKIAHCKOTO 3aKOHOAATE/ILCTBA 1O
yrpasiennto umyiectsoM (cratbn 1029-1045 'K Ykpaunbi).

Poanrenu manonerHero pebeHka He umeioT npasa 6e3 paspeiieHus
OpraHa OrneKH H MoNeYUTEIbCTBA COBEPLUATH CEAYIOILNE CACIKH OTHO-
CHTEJILHO €0 UMYLLECTBEHHBIX MPAB: 3aKJII04aTh 10rOBOPBI, MOIEKALINE
HOTApHaJIbHOMY YJOCTOBEPEHHIO M (MJIN) TOCYAapPCTBEHHOH PErHCTPALIMH,
B TOM YMCJIe I0rOBOPbl OTHOCHTENILHO pa3/iesia Win 0OMEHa JKHIT0To 10Ma,
KBapTHPbI; BbIAABaTh MUCbMEHHbIE 00s13aTe/IbCTBA OT UMEeHH pebeHka;
OTKa3bIBaThCS OT UMYILECTBEHHbIX NpaB pedeHKa U T. 1.

YT0 KacaeTcss MMYILIECTBEHHbBIX [PAB HECOBEPLIEHHONETHEro pebeH-
Ka, TO POAMTENIH MMEIOT MPAaBO 1aTh COMIACHE HA COBEPLICHHE UM Bbl-
LIEYMOMSAHYTBIX CAEJIOK JHLIb ¢ pa3pelleHns OpraHa OneKku 1 noneyn-
TenbeTBa. Paspenienne Ha coBeplIeHHE CeI0K OTHOCHTENIbHO HEelBH-
AKMMOro umyllecTBa pebeHKa NpeaoCcTaBiseTcs OpraHomM ONeKH H 1o-
NEYNTENBCTBA M10C/E NPOBEPKH, KOTOPAs NPOBOIMTCH B TEYEHHE OJIHOTO
Mecslla, H TONbKO B Cllyuae rapaHTUPOBAHHA COXPAHEHHS rpaBa pedeH-
Ka Ha Kuibe (1. 2)>%.

Poaureny COBMECTHO peLiaioT BONPOCH YIPABIEHHS HMYILIECTBOM
pedeHKa, eClii HHOE He MPEelyCMOTPEHO JI0rOBOPOM Mesic1y HUMHU. Criopsl,
BO3HMKAIOILME 10 YNPABACHHIO MMYLIIECTBOM pedeHKd, MOI'YT peluarbes
OpraHoM Orneku u noneuntenbeTsa. [locne npekpanieHus ynpaBinenns
MMYLLECTBOM pebeHka poauTenn 00s3aHbl BEPHYTh €My HMYUIECTBO, J10-
XOJ1bl OT HETO, @ B HEKOTOPBIX CIYUasiX BO3MECTHTH NPHUUHHEHHbIIT pebeH-
KY WMYLLECTBEHHBIH yuepO (B ciayyae HEHAANEKAUIETO BbITIOIHEHHS
POANTENAMH CBOHX 00f3aHHOCTEH OTHOCHTENILHO YNPABACHHA HMYLILe-
CTBOM pedeHka).

O1H0i M3 mMaBHBIX W BaKkHeNLIMX 00g3aHHOCTE poanTeneil, kotopas
CNC/YET HE TONbKO H3 YCTOSBLUMXCH MOPaJIbHBIX MPHHIIMIOB 0011eCTBa,
HO 1 JICHCTBYIOLETO 3aKOHOATENLCTRA, ABISCTCSH HPABCTBEHHOE BOCTIH-

" Cimeiinnii koneke Ykpainun: Haykoso-npaktuunnii komentap [Tekcr) / 3a pea.
1. B. XKunainxosoi. — X. : Kcision, 2008. - C. 519.

* [lpaBoBe perynioBaHHsa OCOOMCTHX HEMANHOBHX Ta MAHHOBHX BIAHOCHH MiX
cy0’ektamu cimeiinux npasosianocin [Teker] // Po3’achenns Min'tocty Ykpainn i
05.07.2011 p.
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TaHHE M MaTepuanbHOe colepkanne pedeHKa. DTo, B HACTHOCTH, 1POsiB-
nsiercs B obecneyeH HECOBEPLICHHONETHEro pedeHKa MUHHMAIBHBIMH
Osaramu, HeOOXOAMMBIMM IS €r0 *KH3HN 1 Bocnutanus. Cornacho n. 2
cr. 27 KouBenunn OOH o npasax peOeHKa poanTesii MK ApyTrHe JHia,
BOCIUTHIBAIOLINE pedeHKa, HeCyT OCHOBHYIO OTBETCTBEHHOCTD 3a 00e-
CrieueHHe B npejiesiax CBOMX cnocobHocTei u (JHAHCOBBIX BO3MOKHOCTEH
YCIOBHIT JKH3HH, HEOOXOAMMBIX /U1t Pa3BUTHS pedeHka. DTO nojiokeHue
orpaxaercs B crarbax 180, 198 CK Ykpanubl — poanrteny oda3aHbl co-
JlepskaTh CBOMX HECOBEPLICHHONETHHX AeTell # HETPYI0CNOCOOHbIX CO-
BEPIICHHONETHHX JIETeH, HYK/IAIOILMXCSH B MATepHANbHOI noMoLn. J1a
0053aHHOCTb TaKKe 3aKpernieHa B ctarbsax 51, 52 Konetutyunn Ykpantbl.
['ocynapcTBo, 3aKperuisis 3a pOAMTENSIMH IaHHYIO 00S3aHHOCTh, TEM ca-
MbIM OXpaHSET HMYILECTBEHHbIE MPaBa JIeTel.

JleTh paBHbI B CBOMX NpaBax HE3aBUCHMO OT POHUCXOKACHHA, @ TaK-
Ke OT TOro, poeHbl OHH B Opake HJIM BHE ero M 0043aHHOCTh POJINTE-
Jiell coZiepKaTh CBOMX HECOBEPLIEHHONETHHX /leTeil U HETPYAOCoco0-
HBIX COBEPUICHHONETHUX ACTeH, HYKIAIOWMNXCS B MaTepHaibHOI 1o-
MOIILH, HE 3aBHCHT OT TOTO, HAXOAATCS OHM B Opake MM HeT (B cliyuae
poxnenus pebeHka BO BpeMs (DaKTHUECKNX OpauyHbIX OTHOLIEHUIT), HIH
npH3HaH Opak HeACHCTBUTENLHBIM, WIH OHHN JIMILEHbI POANTENLCKHX
npas, win pedeHka y HUX 0ToOpann BpeMeHHO Oe3 JIHILIEeHHS POANTEIb-
ckux npas (. 2)".

MOKHO BbIZCIAHTD CIEAYIOLIHE CMOCOOLI BLITIOJHEHHS POANTENAMH
0053aHHOCTH COJIepKaTh pedeHKa:

Q) €C/IH POANTEIH MPOKHUBAIOT OHOH CEeMbeH M MEXJ1y HHMH HE BO3-
HHKAET CMOPOB M0 MOBOY CoiepkaHus pedeHKa, TO BbINOJHEHHe 00s13aH-
HOCTH cofiepikanms pebeHKa HAXOAMTCS BHE MPABOBOrO PETyIHpOBaHHA
(T. e. onpejiensercs no A0roBOPEHHOCTH Mexay poautessimu). Cpoio
00A3aHHOCTH POAMTENN OCYLIECTBASIOT B 100POBONILHOM TNOpsAKe. DTO
HAXO/IHT CBOE MPOABICHHE B OCYIIECTBICHHH (haKTHUECKHUX AeHCTBHI NO
nepenaye JICHeKHbIX CPEICTB, MEAHIIMHCKHX [PENapaTos, HHOrO UMylle-
CTBa, 2 TAKIKE MOXKET ONOCPEA0BATHCS 0TOBOPOM, O(OPMIEHHBIM CO-
racHo TpeboBanMiM 3akoHa. B norosope cynpyriu MOryT OnpenenuThb
pasmep, NepHOAHYHOCTb, HOPMY H APYyrHe YCIOBHA MPEAOCTABICHMS
conepxauug (crarbn 78, 89, 99 CK Ykpannsi). Jlo BOSHHKHOBEHHS MexK-

" TlpaBoBe perynioBanHa 0COOMCTHX HEMANHOBUX Ta MAHHOBUX BIAHOCHH MiXK
cy0’exramit cimeiinnx npasosianocun [Teker] : Pos’acuenns Min'iocty Yipaiun Bin
05.07.2011 p.
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Ay HUMH CTHIOpa NpeanonaraeTcs, 410 00A3aHHOCTb UMM HCIOJIHAETCS
N06poBONLHO';

6) eclin pOAMTENN MPOKUBAIOT OTACILHO, TO TOT U3 HUX, KTO HE Npo-
JKHBAET ¢ peOEHKOM, YHACTBYET B €r0 COAECP)KAHUH B JICHEKHOMH W (W) Ha-
TypanbHo# opme. JlanHblil Clocod MOKET UMETh Kak J100pOBOJIbHBIH,
TaK W MPUHYAHTENbHBIH XapaKTep.

B Kkax10M OTAeNbHOM clyyae cofepkaHne pebeHKa 3aBUCHT OT
JIOTOBOPEHHOCTH CTOPOH, HCXOAs W3 nHTepecoB pebenka. Heucnonne-
HHe poanTensamu(em) 00A3aHHOCTH NO coePKAHUIO pebeHKa saBaseTcs
HapyIlUEeHHEM ero npas U MOXeT 3alHiuaTh B cynebnom nopsaaxe. Ilo
pelIeHHIO Cyaa CpeACTBa Ha colepikaHue pedeHKa (aJIMMEHTbI) NpH-
CY/KAAIOTCA B /10JIE OT JIOXOJIa €r0 MaTepH, oTua U (i) B TBEPAOH
NeHe)KHOH cymme. AJTMMEHTBI, HanpaBjieHHble Ha coepkanne pebeH-
K&, 10/KHBI ObITH JOCTATOUYHBIMH M BMECTE C TEM COpPa3MEPHBIMH
C YHeTOM LIeJIH aJIHMEHTHOT0 00s3aTe/IbCTBa.

[pn onpenenennn pa3mepa allMMEHTOB CY/l YUHTHIBAET: COCTOA-
HHE 3/10pOBbA W MaTepHalbHOE MoJoXKeHHe pebeHka, cocTosHHe
3/10POBbSl ¥ MATEPHANBHOE MOJIOKEHHE MIATEJbIUIHKA AJTHMEHTOB,
HaJuuMe y ruaTeNnbliuKa alMMeHTOB APYTUX JeTel, HeTpyaocnocob-
HBIX MY’Ka, JKeHbl, poanTeneil, Apyrue ob6CcTOATENbCTBA, HMEIOLIHE
cyulecTBeHHoe 3Hayenue. Jlons 3apaborka (10x0na) matepH, oTua,
KoTopas OyaeT B3MMaTbCs KaK aJlUMEHTbI Ha pedeHka, onpeaensercs
cyaom. Ecin B3uMaloTcs anuMeHTh HA ABYX M Oonee aereil, cyn
onpejensieT eAMHY0 10110 oT 3apaborTka (10Xxoaa) MarepH, oTua Ha
MX cojlepkanue, KoTopas OyleT B3bICKMBATHLCS /10 A0CTHKEHHUSA CTap-
LHM peDEHKOM COBEPLICHHONETHS.

BmecTte ¢ TeM cyulecTByioT cilyuau, KOIjla npaBo Ha COIepiKaHHe
uMmeroT Takke copepiueHtonernue jgetn. Cornacio CK Ykpaunl 00sizan-
HOCTb pOAHTESEN BO3HHKAET OTHOCHTENIbHO: a) COBEPILIECHHOIETHHUX
Herpyaocnocobubix aerei (cr. 198 CK); 6) coBepuieHHOneTHHX AeTeH,
npoapomkatrommnx obyuenue (cr. 199 CK).

Kak crnipaBeinBO OTMEUaeTcs B JIMTEpaType, 00s3aHHOCTL POJIMTE-
neH 1o ColepKaHMIO COBEPLICHHONETHNX JIeTel He SBASETCH Mpoao-
JKEHHEM QJIMMEHTHOIO 10JIra, KOTOPbIH POAUTENH HECIN [0 AOCTHKEHHS
aetbmu 18 s1eT. DTH NpaBOOTHOLIEHHS HMEIOT COOCTBEHHbIE OCHOBaHMS

' XapbKoBCKas UMBHANCTHYECKAA WIKONA: AaHTONOMHA cemelinoro npasa [Teker] :
monorpathna / B. K. Autowkuna, B. M. Bopucosa, M. B. )Kuaunkosa n ap. : noa odut.
pea. a-pa topui. nayk, npo. H. B. Cnacndo-Parecsoii. — Xapskos : [1paso, 2013. - C. 128.
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BO3HHKHOBEHMS, CPOKH CYLICCTBOBAHMA, NPEKPALLECHHUS, a TAKKe coaep-
KaHUe MpaB ¥ 0083aHHOCTEH MX YYacTHHKOB'.

CemeilHOE 3aKOHOAATENILCTBO ONPE/EISET NOHATHE HETPYA0CNOCO0-
HOCTH M HYXXIAEMOCTH B OTHOLLIEHHH CYIIPYrOB 110 B3aMMHOMY COZiepkKa-
Huio (uactu 3, 4 ct. 75 CK). HempydocnocooHocms NpUBOAUT K OFpaHH-
YEHHIO JKH3HEAEATELHOCTH YEJIOBEKA M HEOOXOIIMMOCTH €ro COLHANbHOH
saunTel. [Ipu yctanoBienuu cyaom (akra norpedHocTH pedeHka B co-
JlepIKaHuU CyJl YUHTbIBAET BCE HCTOUHHKH, 0Opasytoime ero a0xoi. Cuu-
TaeTcs, YTo pebeHOK HY/IaeTCsl B TOMOLIM, €¢I OH 00ecneyeH cpeicTBa-
MM B pazMepe HHKe NPOKUTOUYHOIO MHHUMYMA.

O06s3aHHOCTB poaIMTENei CoAepKaTh HETPYA0CNIOCOOHOr0 pedeHKa Bo3-
HHKAET TOJILKO NPH YCIOBUH BO3MOKHOCTH MPEAOCTABICHHS POAUTENSAMH
takoil nomouid. CK YkpanHbl He yCTaHABIMBAET KPHTEPHEB, KOTOPLIMH
clie/lyeT pyKOBOJACTBOBATLCS Cy/ly NPH pa3spelieHHH BONPOca O BO3MOK-
HOCTAX POAMTENEH OKa3biBaTh MAaTEPHAJIbHYIO NOMOLLL CBOUM COBEPLIEH-
HOJIETHUM AeTAM. MOKHO NPeAnoIoKHTh, YTO 32 OCHOBY MOXKET ObITh B3AT
NPOKHTOUHBII MUHUMYM, KOTOPbIii YCTAHOB/IEH HA COOTBETCTBYOLIHH
MEPHOJL BPEMEHH, & TAKIKE /IOTIONHHTEIbHBIE PACXO/1bl, KOTOPbIE POAUTENN
BbIHYZK/ICHbl COBEPLLATH, HANPUMEP, B CBA3M ¢ COOCTBEHHON DONE3HBIO,
HEOOXOAHMOCTbBIO OT/IbIXA, JIeYeHHs U T. . YUNTbIBasA JaHHbIC OCHOBAHMA,
CYZl MOJKET NPH3HATH POANTEICH TAKMMH, KOTOPbIE B COCTOSHHH OKa3blBaTh
CBOMM COBEPLLIEHHOICTHUM JICTSM MATEPHAILHYIO MOMOLLb.

PoauTtenn 0bs3aHbl coaepsarh COBEPLICHHOIETHEro pedeHka, odyua-
touterocs 10 gocrukenns um 23 ner (er. 199 CK Ykpaunsr). Mx o0s3au-
HOCTb MOYKET NPEKPATHTBLCS U paHee, eC/IH y COBEPLUIEHHOIETHEro oTnana
norpebHoCTL B MatepuaibHoii nomoiun. INocne 23 ner npaso Tpebosarh
coziepyKaHusl OT poauTeNei B CBA3M C MNPOA0IKeHHEM 00yueHHs He BO3-
nukaet. Cornacuo 4. 2 ct. 199 CK Ykpannbl npaBo Ha copepykaHue nerTeu
npekpallaeTcs B ciyyae okonyanus odyuenus. Eciau oGyyenne Ob110
NPHOCTAHOBJIEHO H CHOBA BOCCTAHOBJIEHO, COBEPLICHHONETHUH MOXET
CHOBa nMoTpedoBaTh OT poaHTeNell NPelOCTaBIEHHS MY COAepKAHUA
B TeYeHHe NpoAoJIKeHHs 00ydeHHs, HO TONbKO 10 1OCTHIKEHHs COBEP-
weHHoneTHnum 23 ner. [1paBo Ha oOpaleHue B Cyl ¢ HCKOM O B3bICKAHUH
AJIMMEHTOB MMEET CaM COBEPLIEHHONIETHHH, KOTOPbIi npoponkaer o0y-
yeHHe, a TakyKe TOT W3 poauTeseH, ¢ Kem oH npokusaet (4. 3 ct. 199 CK).

Takum 00pa3om, pazmep aJMMEHTOB ONpenelseTcs HCKITIOUHTEIbHO
CYIOM M B KQ/KJ0M KOHKPETHOM Cllyyae OTAelbHO.

! Cemeiinoe npaso Yepannb! [ Texer] : yue6. nocooue. — Kues : Atnka, 2005. - C. 101.
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VIMyliecTBenHbIe OTHOWIEHNS MOTYT BO3HHKATh U MEKILY COBEpILICH-
HOJETHHUMHM JICTBMH H HETPYA0CcrocoOHbIMH poauTensmu. B crartbe 51
KoncTutyunn YKpantbl CKa3aHo, 4TO COBEPLICHHOIETHHE eTH 0083aHbl
3aD0THTBCSI O CBOMX HETPY0CTOCOOHBIX poanTensx. Takas 3abota MoKeT
3aKJII0MATLCS B THUHOM YXOJI€ 32 POAHTEISAMH, MOMOLUHN B ObITY, 3aL1uTe
npaB ¥ HHTEPECOB, MaTepHanbHOM noaaepxkke H T. . Yacrs | cr. 202 CK
VKpauHbl 3aKpensiser, 4To COBEPLIEHHOIETHHE J10Ub, ChIH 00s13aHbI CO-
JIepKaTh pOJINTENIeit, KOTOpPbIE ABIAIOTCA HETPYAOCTOCOOHBIMU U TPedYIOT
MaTepHAILHOMN MOUIEPIKKH.

B coorerctBum co cr. |1 3akone Ykpaunbl «O6 obuieobssarenbHOM
roCy1apcTBEHHOM MEHCHOHHOM CTPAXOBAHHM» HEemMPYOOCnocobH bl
CUNTAIOTCA JIHLA, KOTOPbIE IOCTHIIIH YCTAHOBACHHOTO 3aKOHOM MEHCHOH-
HOro Bospacrta wau npusHausl nusanuaamu (1, [T w I rpynnst), B Tom
YMCIe 1eTH-HHBAJN/IBL, @ TAKIKE JIHIIA, KOTOPbIC HMEIOT NPABO HA NMEHCHIO
B CBA3M ¢ yTpaToii Kopmuibua. Ha ceroansiunmii 1eHb NeHCHOHHBIH BO3-
pact cocrapaser 60 et (Kak st MyKUHH, Tak M U1 skeHuwH) (u. 1 et 26
3akona Yipautbl «O0 0buieods3arebHOM roCy1apeTBEHHOM MEHCHOHHOM
CTPAXOBAHUN»).

Cyn onpeaensier pasmMep aliMEHTOB Ha pojnTeeli B TBEPOIl JICHEK-
HOI cymMMe M (WiIM) B 071€ OT 3apadoTKa (JI0X0/1a) € YUEeTOM MaTepHallb-
HOTO W ceMeiiHoro nonoxenus ctopoH (4. 1 cr. 205 CK Ykpauust). [pu
9TOM CYAOM YHHTBIBAIOTCS BCE 3aCiyKHBAIOUINE BHUMAHUS MHTEPECHI
CTOPOH: HETPYAOCIIOCOOHOCTb POANTENLH H NX NOTPEOHOCTh B MaTepH-
AJIbHOH MOMOLIM, MaTepHAIbLHOE NOJIOKEHNE JeTel, YX0i JeTeH 3a po/iH-
TeasMu M T A TakiKe yuuThiBaeTCs NOJYUCHNE POANTEISIMH MCHCHM,
rOCYJapCTBEHHBIX JIBFOT, CyOCH M, HAIMUHE Y POAHTECH HMYLIECTBA,
KOTOPOE MOKET NPHHOCHTB JI0X0J, M T. 1. Kpome Toro, ¢1. 203 CK Ykpa-
MHbI YCTaHABJINBACT 0043aHHOCTD AeTeil NPHHUMATb YYacTHe B 1OTIOTHH-
TEJIbHbIX PACXO/AX HA PONTEICH, BbI3BAHHBIX TSXKEN0H DOIE3HbIO, HHBA-
JAWIHOCTBIO HH HEMOLIHOCTBIO.

B Kkax10M KOHKPETHOM Cilyuae Cy/l y4YHTbIBaeT Bce BUAbI 3apaboTka
HJIM 10X0/1a KaK JeTei, TaK 1 poanTesiei, Apyrie 00CTOATENbCTBA H OTpe-
JeJISeT pasMep aJMMEHTOB.

M3 BbilIECKA3aHHOIO MOXKHO YTBEPIKAATh, UTO HEBbINOIHEHHE 0083aH-
HOCTH, KOTOpasi BO3JaraeTcs Ha poaMTeNeH, COBEPLICHHONETHHX jleTel
CnocoOCTBYET 3allUTEe NPaB HECOBEPUICHHOJIETHHX [eTelf, H COOTBET-
CTBEHHO, HETPYILOCTIOCOOHBIX pOAMTEELI].
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Takum 00pa3oM, MOJKHO C/€1aTh BbIBOJ, YTO 10 OOLIEMY MpaBiily
OXPaHa M 3alUHTA UMYILLECTBEHHBIX MpaB JIeTell BO3NaraeTcs B nepuyto
ouepellb Ha POAUTEIEH 10 ONPEAETEHHOr0 MOMEHTA (COBEPILIECHHOIETHA
peOeHKa MM OKOHUYAHHA UM BbicLIero yyeOHoro 3asenenus). Poaurenn
JIOJUKHBI Ha/UIeKalMM 00pa3oM HCMONHATL CBOM 00S3aHHOCTH UId TOTO,
uToObI B Oy/yllleM Ha HX COBEPLUCHHONCTHUX jeTell Obljla BO30KEHA
0053aHHOCTb COAEPIKATh CBOUX HETPYAOCNOCOOHBIX POAUTENEH.

OxpaHa UMYILUECTBEHHBIX NPAB MPE1YCMOTPEHA U B HACIIE/ICTBEHHBIX
NPAaBOOTHOIIEHHUAX, HA CTa MM O(hOPMIIEHHUS HACIEACTBEHHBIX MPaB pe-
OeHKa, a HMMEHHO NyTEM: pa3biCHEHHs HOTApPHYCOM 3aKOHHBIM IpecTa-
BUTE/ISIM pedeHKa M HeMOCPEACTBEHHO pedeHKY (eCin emMmy UCIIOIHHIOChH
14 net) ocobeHHOCTEN €ro HACAEACTBEHHbBIX IIPaB 1 MEXaHN3Ma UX ohopm-
NeHus; coodleHHe peDeHKY M ero 3aKOHHbIM NPEACTABUTENSIM 00 OTKpbI-
THH HACJIEJICTBA; Pa3biICHEHNA O NOPAAKE BbIAYN pedeHKY CBHJIETEITb-
CTBa O MpaBe HA HACIEACTBO MO 3aKOHY W Ha 00s3aTENBHYIO 10110 MpH
HAC/ICI0BAHMH M0 3aBEUIAHHIO; TIPHHATHE MEP K OXpaHEe HACHeICTBEeH-
HOro MMYLIIECTBA B HHTEpecaX pebeHKa; pa3bAiCHEHUS O HEBO3IMOKHOCTH
OCYLIECTBIICHNS OTKa3a OT NPUHATHA HACEACTBA HECOBEPLICHHONETHHM
auuom 0e3 corslacus poanTeneil, a TakKe opraHa orneKkH U noneunTe b-
CTBA, A TAK/KE HEBO3MOKHOCTL TAKOTO OTKA3a POAMTENIEH B MHTEpecax
majionerHero pebenka 6e3 corslacnsi OpraHa onekH M nonevynTeIbCTBa
(cr. 1273 'K Ykpaunbl), oxpaHa HHTepecoB pebeHKa-Hacae/IHHKa, 3a-
4aToro Mpu JKH3HW HACNEN0AaTeNs U POAUBIIETOCs MOCie ero cMepTH
(cr. 1261 I'K VYkpannst). M3 BblLIECKa3aHHOrO CACAYET, YTO HOTAPHYC
TAKKE B ONPE/C/IEHHbIX CIIyyasX CBOUMH JICHCTBHAMM OXPaHACT MHTE-
pecbl pedeHka.

3amuTa UMYUIECTBEHHBIX NPaB POAXTENEH U JIeTel MOKET XapakTe-
PHM30BaTHLCS C TOUKH 3peHHs aDCOMOTHOIO H OTHOCHTENILHOIO XapakTepa
JIAHHBIX NIPaBooTHOLEHHIT. C TOUKH 3peHns abCoI0THOrO XapakTepa OHH
MOUIEIKAT 3ALUTE OT JI000ro NoCTOpPoHHEro anua. OTHOCHTENBHbBIH HX
XapakTep BbIPAKAETCA B TOM, YTO POANTENH H ACTH MOTyT TpeboBaTh 3a-
LMTbI CBOMX MMYLIECTBEHHBIX MPaB OT HENPABOMEPHBIX JAEHCTBHIT CO
CTOPOHBI JIPYT Apyra (poanTeneil — COBepPLICHHONETHHX AeTeil).

AHaNN3 CYLIECTRYIOLIEH NPAKTHKH NO3BOAET CKa3aTh, YTO NPOKYpPO-
pbl AKTHBHO MCMOIBL3YIOT I'PA’KAaHCKO-NPABORbIE CPEACTBA /UIsl 3alNThI
NpaB U 3aKOHHBIX MHTEPECOB HECOBEPLICHHOIETHHX, B TOM YHCIIE AeTeH-
CHPOT W JleTell, ocTaBlnxcs 0e3 norneyeHus poanTeNnei n MLl U3 ux
qmcna.
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Pazden 3. Ocodennocmu 3auumest 0MOeIbHbIX CVOLEKMUBHBIX SPANCOGHCKUX NPAE

MMyluecTBenHble NpaBa poanTeneil U J1eTeil 3alUMLIaloTCes CaMHMH
POANTEIAMH, COBEPLICHHONETHUMH JIE€THBMH, OPraHOM ONEKH W MONeyH-
TEALCTBA, NPOKYPATYPOii, CY/10M, HOTAPHYCOM.

B cootrBerctuu ¢ 4. 1 cT. 18 CK kaxabiit yuacTHHK ceMelHbIX OTHO-
LUEHHH, JOCTHILLINIT YeTHIPHAILIATH JIET, MMEET NMPaBO Ha HEMOCPE/ICTBEHHOE
oOpallenne B Cy/ 3a 3alMTOl CBOEro npasa win uutepeca. [lo obuemy
MpaBuIly NpoLeccyaibHas 1eeCrnoCcoOHOCTB, T. €. CIOCOOHOCTh IMYHO OCY-
LLECTBAATH MPAXKAAHCKHE MPOLIECCYAIbHBIE NIPaBa M HCIOIHATL CBOM 005~
3aHHOCTH B Cy/E, BOSHUKACT MPH AOCTHKEHHH JIMLIOM COBEPILEHHONETHA
(u. I ct. 29 I'TIK Ykpauusi). OnHako JULO B BO3PACcTe OT YETbIPHAALATH 110
BOCEMHAILIATH JIET MOJKET JIMYHO OCYLLECTBIATH I'PAK/IAHCKHE MpoLIecCy-
a/lbHbIE MPaBa M UCTIOJIHATH CBOW O0SI3aHHOCTH B CYJI€ 110 Jle/1aM, BO3HHKa-
IOLLIUM M3 OTHOLLICHHI, B KOTOPbIX HECOBEPLIEHHOETHHI JIMUHO YHaCTBYET,
€CJIH MHOE He YCTaHOBIEHO 3akoHOM (4. 2 cT. 29 I'TIK Ykpaunsi).

Kpowme Toro, B ciyuae perucrpaunn 6paka JHLLOM, HE NOCTHIILIMM
COBEpLUEHHOIETHS, OHO MPHOOPETACT rPAXIAHCKYIO NpoLecCyanbHyIo
aeecrnocoOHOCTb ¢ MOMEHTa perueTpainu Opaka. ['pazkaanckyio npouec-
CyaJIbHYIO /1€€CrocOoOHOCTh MPHOOPETAET TAKKE HECOBEPILIEHHOICTHEE
JIMLI0, KOTOPOMY MpeaoCTaBleHa NojaHas rpakaaHCcKas 1eecnocoOHOCTh
(4. 3 ct. 29 I'TIK Ykpaunbl).

Takum o6pazom, cornacno CK YkpanHbl HeCOBepLIEHHOIETHHE JIHLA
MOryT 00paluaThcs 3a 3alUTON CBOMX CEMEHHbIX NpaB U HHTEPECOB He-
3aBHCHMO OT NPHOOPETEHHs UMH MOJTHON IPak1aHCKOH 16eCrnoCOOHOCTH.

§ 3. 3ammTa npas aeteii Ha KUaAHILE

[Ipy coBpeMeHHOM COCTOSHHU 3aKOHO/1ATeILCTBA NpaBa pebeHkKa Ha-
XOJIAT CBOE 3aKPETUIEHHE KaK HAa MEK/ly HAPOHOM, TaK M HAa HALIMOHAJILHOM
ypoBHe. O1HaKO HOPMbI HALIMOHANLHOTO 3aKOHOAATENbLCTBA HE BCEraa
B NOJIHOH Mepe crnocoOCTBYIOT 3allMTe H Pa3BHTHIO NpaB JeTeH, B 4acT-
HOCTH JKWJIHILHBIX MPaB.

OrpanuveHne npaB poauTeNel Ha JKUIMLLE B MHTepecax pebeHka
TpedyeT YeTKOH periaMeHTali UX Npas 1 00beMa orpaHHyueHHil Ha pas-
HBIX JTanax COBMECTHOTO NPOKUBAHHS POANTEIIEH U AETeH, HEeJoMyeHue
YIIEMJIEHUS W HE3aKOHHOTO 3710ynoTpednenust ux npasamu. [1pu atom
HeoOXOAMMO YUHTBIBATh KaK MpaBa COOCTBEHHUKA JKHITHLIA, TaK H NOTped-
HOCTH pebeHKa, KOTOPbIit UMEET W MOPAJIbHOE, H IOPHAHYECKOE NPABO HA
'33.60Ty H yXoa. ﬂ.ﬂﬂ ONTHMAJIBHOTO COOTHOLICHMA DTHX ITPAB U HHTECPECOB

638



