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SMATIAJTIbHICTb ¥ MEXAHI3MI KPUMIHAJIBHOIO
MPOLIECYAJIbHOIO JOKA3YBAHHHA

THE COMPETITIVENESS IN THE MECHANISM OF CRIMINAL PROOF

MupowHunyeHko T.M.,
KaHaMAaT PUANYHUX HAayK, AOLEHT Katenpu KpUMiHanbHOro npouecy
HauioHanbHOro 1opuANMYHOro yHiBepCcMTETY iMeHi Apocnasa Mygporo

CTatTa npuMcBsiYeHa HAyKOBOMY aHasidy YMHHOTO KPMMiHaNbHOrO NpouecyanbHOro 3akoHoA4aBCTBa YKpaiHW 3 orns-
4y Ha npobnemu peanisavii HOPMATUBHOTO 3MICTYy MPUHLMUNY 3MaranbHOCTi yYacHUKaMuW KPUMiHA/IbHOTO MPOBAXEHHS Y
xoAi fAoka3yBaHHA. BuBuyaloTbCsA 3aKoHOfaBui Migxoan A0 BPErynioBaHHA BifHOCUMH y cdepi AoKkasyBaHHA MK cyb'ektamu
KPUMIHaNbHOrO MpoLecy Ha CTOPOHI 06BMHYBayeHHA Ta 3axMCTy. Ha OCHOBi OTPUMaHWX pe3ynbTaTiB HayKOBOrO MOLUYKY
HagalTbCcA NPono3uuii WoAo0 BAOCKOHANEHHA 3aKOHOAaBCTBA BifNOBIAHOT CNPAMOBAHOCTI.

Kntouvosi NPUHUMN 3MaranbHOCTi, CTOPOHW KPUMIHA/NBHOTO MNPOBAaAXEHHS,
[oKasyBaHHA.

cnosa: KpuMiHanbHe npouecyanbHe

CTaTbsa NocBsilleHa Hay4yHOMY aHanu3y AelicTBYIOLero yroJloBHOTO NpoLeccyasnibHOro 3akoHoAaTeNbCTBa YKpanHsl €
yyeToM Npo6/ieM peasunsaluv HOPMATUBHOIO COAEPXaHWS MPUHLMUMNA COCTA3ATEe/IbHOCTU YYaCcTHUKAMMW YrO0BHOTO Npo-
M3BO/ACTBA B X0fe Ao0Ka3biBaHWA. M3yuyaloTcs 3akoHOAATeslbHble MOAXOAbl K YPerysiMpoBaHUI0 OTHOWEHUA B cdepe A0-
KasblBaHUS Mexay cy6bekTamu yrosoBHOIO Npouecca Ha CTOpPOHE O6BMHEHMSA U 3alyuTbl. Ha OCHOBAHUM MOMYYEHHbIX
pe3ynbTaToB Hay4yHOro nowcka npepanaratwTcs NyTW COBEPLIEHCTBOBAHWUA 3aKOHOAATe/bCTBA COOTBETCTBYHOLW e Hanpas-
NleHHOCTU.

KntouyeBble crioBa: MPUHLMMN COCTA3ATE/IbHOCTU, CTOPOHbLI YrOSI0OBHOrO NMPOM3BOACTBA, YrO/IOBHOE MpolieccyasibHoe
[0Ka3blBaHMe.

The article is devoted to the scientific analysis of the existing criminal procedural legislation of Ukraine taking into ac-
count the problems of realization of the normative content of the principle of adversarial parties to criminal proceedings in
the course of evidence. It is studied the legislative approaches to the regulation of relations in the field of proof between
the subjects of criminal proceedings for the prosecution and the defense. It is based on the results provided by way of

improving the legislation that direction.

Key words: adversarial principle, parties of criminal proceedings, criminal procedural evidence.

MoctaHoBKa npobnemu. 3akpinneHHs KMK Ykpa-
THU MPUHUUMIB KPUMiIHANBHOTO MPOBafXEHHS 06yMO-
BWO HE3MIHHWI HayKOBWIA iHTepec o040 TXHbOro HOp-
MaTMBHOIO 3MICTYy Ta NpakTWUKKW peanisayii B AiANbHOCTI
opraHiB, N0Cag0BMX OCI6, IHWKNX YYAaCHUKIB KPUMiHaNb-
HOro npouecy.

OC06/IMBOr0 3HAYEHHN Ha Cy4vyacHOMY eTani po3Bu-
TKY [Aep>aBHOCTiI HabyBalOTb TEOPETUYHI Ta NPaKTUYHI
NUMTaHHA AiT NPUHUMNIB Y XOA4i A0Ka3yBaHHA - OCHO-
BHOIO BMAY RiSNbHOCTI Cy6’eKTIB KPpUMiHANbHOIO Npo-
Ba/PKEHHS, 3a pe3yNnbTaTaMy SKOTO OLiHIOETHCA BUKO-
HaHHA 3aBAaHb KPMMiHaNbHOrO Mpouecy. 3Baxakwuu
Ha NpUAHATTS HoBoro KIMK, noTpebytoTb MOAanbLIOro
OCMMWCNIEHHS LWSAIXU Ta 3aC06UM BAOCKOHANEHHSA MeXaHi3-
My NpaBOBOr0 pPery/iBaHHS MPOLECiB JOKa3yBaHHS 3a
[OMOMOrOK  MPUHLMMIB KPMMiHanbHO-NpoLecyanbHoi
LiANbHOCTI, cepeg AKX - NMPUHLKUN 3MarasbHOCTI.

CTaH gocnifXeHHs. lgea BTiNeHHA 3mMaranbHoOCTI Y
KPUMiHanbHe NPOBafXXeHHS € OAHIEH i3 HaNbINbLW ycTa-
NEHWX Ta HANrocTpiWwux, OCKiNbKyu OGyna npegMeToMm
UYNCNEHHUWX OUCKYCIli We cepef HayKOBLiB pagsiHCbKOrO
nepiogy Ta Habyna 0co6aMBOT aKTyanbHOCTI nicns 340-
OyTTA YKpaiHO He3anexHocTi. TeopeTUYHii po3pobui
npo6neM BNPOBafXXEHHA 3MarajabHOCTI Yy KpPUMiHanb-
HWI NpoLec NPUCBATUAM CBOT NpaLi Taki BITUN3HAHI Ha-
yKoBUi, 1k KO.M. powesnin, B.B. Mmupko, O.B. Kanni-
Ha, O.MN. KyuunHcbka, J1.M. Jlo6oiiko, B.T. MansipeHko,

M.A. Mapkyuw, B.T. Hop, B.O. Monenwowko, M.€. Ly-
muno, O.I AHoBCbKa Ta iH. MpoTe, He3BaXKatoymn Ha no-
CTIiHWI HayKoBWIA iHTepec A0 3acafgu 3maranbHOCTI,
HWHI HefOCTaTHbO BMBYEHWMMW 3anuLlatOTbCs Taki Nu-
TaHHA BNPOBAXEHHA LbOro NPUHLUNY Y CYLOYMHCTBO,
AK NPaKTUYHI MexaHi3mMun 3abe3neyeHHs piBHONPaBHOC-
Ti CTOPiH Y KpUMiHanNbHOMY Mpoueci, y4acTb CTOPOHU
3aXMCTY B fOKa3yBaHHI, NpoLecyanbHe CTaHOBULLE Cyay
Yy 3MaranbHii Mofeni KpUMIHanbHOr0 MNpPOBafKeHHS
Towo0. BoueBnpab, Big BUPiLLEHHS NepeniyeHnX npobnem
3aNeXnTb peanbHUR 06CAT MOBHOBAXEHb YYaCHUKIB
KPUMIiHANbHOTO MPOBAa[XKEHHSA, &, OTXE, i MOX/MBICTb
[i€eBO BMMBATU Ha XifJ AOKa3yBaHHS.

MeTol CcTaTTi € aHasni3 YMHHOT0 KPUMIHA/bHOTO
npouecyanbHOro 3aKOHOAaBCTBa 3 Orna4y Ha npobaemu
peanisauii yyacHMKaMM KpUMiHanbHOro npouecy Hop-
MaTUBHOMO 3MIiCTYy MPUHLWUMY 3MaranbHOCTI y Xo4i fo-
KasyBaHHS.

Buknas 0OCHOBHUX N0N0XeHb. CyyacHMWI cTaH npa-
BOBOT C(hepy NEpPeKOH/IMBO NIATBEPAXKYE BUCNOBMEHY
Yy HayKOBiil HOpMAWYHIA niTepaTypi AyMKY npo Te, WO
«3MarafibHWii NpoLec HEMUHYYe 3’ABNSETLCS TaM, [e TaK
YK iHaKLIe BU3HAETLCA MeBHa iHAMBILYaNnbHICTL 0cobu,
11 cy6’ekTMBHa cBO604a». TpM 03HAKM, K CpaBegIun-
BO 3a3Hauvac il aBToOp, caMOfoCTaTHi ANs 3mMaranbHOCTI:
HasABHICTb KOHKYPYIOUMX CTOPiH, X npouecyanbHa piB-
HICTb Ta He3aneXHiCTb BiJOKPEMNEHOIO Bif CTOPiH cyay
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(1, c. 19, c. 25). Taky no3uyito NiLTPUMYHOTb 6inbLWICTb
(haxiBuiB y ranysi KpMMiHanLHOro nNpouecy, a TakoX Bi-
TUM3HSAHWIA 3aKOHOAaBellb, BTIMBLUM Y NpaBoBY MaTe-
Pit0 OCHOBHi TEOPETUYHI MONOXEHHSA LWOAO OpraHisayii
Ta (YHKUIT ONOHYBaHHA 3MaranbHOro KpvmiHanbHOro
npovecy.

Tak, KOHCTUTYUL i YKpaiHW 3aKpinatoe nosioXeHHs,
WO MalwTb MPUHLUMOBE 3HAYEHHA Y CYLOYMHCTBI Ta
6esnocepefHbO BIfHOCATLCA A0 Cepu AOKasyBaHHS,
cepef AKUX: 06BMHYBauyeHHA He MOXe 6a3yBaTucs Ha
[l0Ka3ax, 0flepXXaHUX HEe3aKOHHUM LUISAXOM, a TaKOX Ha
NPUNYLWEHHAX, YCi CYMHIBM LWOA40 LOBEAEHOCTI BUHM
0co6un TaymadaTbCs Ha i KopucTb (CT. 62); 3abe3neyeH-
HS [OBEAEHOCTI BUHM, 3MaranbHiCTb CTOPIH i cBo60oAa
B HajaHHi HUMW cyfy CBOIX gokasis (n.n. 2, 3, 4 u. 3
cT. 129). Ha pisHi KMK ui nonoXxeHHA BTiNeHi y ct. 17
«[Mpe3yMnuia HeBUHYBATOCTI Ta 3abe3neveHHs foBeje-
HOCTi BUHW» i CT. 22 «3MaranbHicTb CTOPiH Ta cBo6oja
B MOJaHHI HAMW CyAy CBOIX [OKa3iB iy AOBeAeHHI nepeg
CYAOM iX MepeKoHNNBOCTI».

BapTo OLIHUTM AK NO3UTUBHUI YEPTrOBUIA KPOK 3aKO0-
HOLAaBUA Y HanpsMi 3mMaraibHOro KpMMiHanbHOro npo-
Lecy, WO Noasrae y 3akpinfieHHi Ha piBHI 3aKOHY no-
HATTA CTOPiH 06BMHYBa4YeHHA Ta 3axucty (cT.cT. 36-54
KMK). o cTopoHM 06BMHYBaYeHHA, BigNOBIigHO A0 n.
19 u. 1cr. 3 KMK, Hanexatb: cnigunii, KepiBHUK opra-
HYy AOCYA0BOr0 po3CnigyBaHHA, MPOKYpop, NOTepninunii,
oro npefcTaBHUK Ta 3aKOHHWI NpeAcTaBHUK Y BUNAA-
Kax, nepegbavyeHnx 3aKOHOM. Ha CTOpOHI 3axncTy yyac-
HUKW: Nigo3ptoBaHnin, 06BMHYBa4veHnn (nigcyaHui),
3acy[>KeHuil, BunpasgaHuii, ocoba, WOA0 AKOT nepen-
6ayvaeTbCA 3aCTOCYBAHHA MPUMYCOBUX 3aX0A4iB Meauny-
HOro Y/ BUXOBHOrO XapakTepy abo BupillyBanocs nu-
TaHHA Npo X 3aCTOCYBaHHSA, IXHI 3aXUCHUKW Ta 3aKOHHI
npeacTaBHUKKW. Pa3oM 3 TUM 3a1MLWLAI0TLCA BIAKPUTUMU
OKpPeMi MUTaHHA BNPOBALKEHHS Y KPUMiHaNbHUA Mpo-
Luec nonoxeHb KOHCTUTYUIT, WO MatoTb BignpaBHUN
XapakTep 414 nofanblioro HOpMOTBOpeHHS. Cepef
HUX - BTiNIEHHS 3acagu 3MarafbHOCTI Ha rany3esBoMy
piBHi. LlinKOM 04eBMAHWMM € Te, L0 Lel KOHCTUTYLiNA-
HUIA NPUHLMN pO3paxoBaHWii Ha A0 Nulle y cTagisx
CYA0BOr0 MPOBAa[KeHHS, MPO Le OAHO3HAYHO CBIifYMTb
3MICT N. 4 cT. 129 KOHCTUTYUIT: «3MaranbHIiCTb CTOPIH
Ta cB0604a B NOfaHHI HUMW CyAy CBOTX A0OKas3iB iy foBe-
[eHHI TX nepekoHNMBOCTI». M03asK pegakyia u. 1ct. 22
KMK cnpamoBye gito 3acafu 3marafbHOCTI TakoX i Ha
CTajito [AOCYAOBOr0 pO3CAigyBaHHA: «KPUMiHanbHe
npoBagXeHHa (po3p. - T.M.) 34i/iCHIOETLCA Ha OCHOBI
3MaranbHoCTi». [lyMaeTbCs, WO Y LbOMY KOHKPETHOMY
BMNagKy, QOPMYyNOUN NPUHLMN 3MAranbHOCTI Ha ra-
Ny3eBOMY PiBHIi, 3aKOHOAaBeLb BUIALLOB 3a MeXi HoOpMa-
TUBHOIO 3MIiCTy KOHCTUTYLiAHOT 3acagn. Y NeBHii Mipi
[LeknapaTMBHUM € 1 MONOXEHHA 4. 2 cT. 22 KIMK wopgo
piBHOCTI NpaB CTOPiH Ha 36MpaHHA AoKasiB. MOACHUMO
CBOIO MO3MLi0 3 OrNA4Y Ha CTaH NPaBOBOrO PeryoBaH-
HA Mpouecy A0Ka3yBaHHA Ta MPakTUKY 3acTOCYBaHHA
3aKO0HOAaBCTBa BiANOBIAHOT CNPAMOBAHOCTI.

OfHieto i3 BUMOT crpaBes/iMBOro CyjoBOro posrns-
[y € PiBHICTb CTOpPiH, WO nepefbayvae HasABHICTb NpuU-
6/M3HO PIBHUX «CTApTOBMX» MOX/INBOCTEA npu BiA-
CTOlOBAHHI CBOIX NpPaBOBMX MNO3MLiiA, MpaB, cBO6OA,

3aKOHHUX iHTepeciB 3acobamu, nepegbadeHumn KK,
Y BignosigHocTi i3 KIMK cTopoHW MatoTh piBHI NpaBa Ha
30MpaHHA foKa3iB. Yu cBigunTb Le Npo Te, Lo Y CTOPiH
€ PiBHI «CTapTOBI» MOX/IMBOCTI Yy [OKa3yBaHHI?

AHani3 YNHHOro KpUMiHanbHO-NpoLecyanbHOro 3a-
KOHO[aBCTBa Ta NPaKTUKK AOr0 3acTOCYBaHHA Aa€ 3MO-
ry QiiTu gewo iHWoro BUCHOBKY: CTOPOHU KpPUMiHanb-
HOro Cy04YMHCTBA NpoLecyanbHO HepiBHI nepes cy4om
y npasi Ha 36upaHHA foka3iB. OCHOBHWM aprymMeHTOM
Ha KOPWUCTb AaHOoi no3uuii € Te, WO Yy cyai 0fHa CTOpPO-
Ha - 06BMHYBa4YeHHA Yy 0C06i MPOKypopa BUKOPUCTOBYE
[OKa3u, 3ibpaHi Ha cTaaii LOCYAOBOro po3cnifyBaHHSA
NOTY>XHUMM LepXXaBHUMU CTPYKTYypamu - cniguymmu Ta
onepaTMBHMMM Nigpo3ainamu, ToAi AK iHWa CTOPOHa -
3axXuUCTy, Ky NpeacTaBnse 06BMHYBaYeHU (NigcyaHNiA),
Moro 3axmcHuK (y Kpaw,omy Bunagky), Moxe noknaga-
TWUCA TiNbKW Ha CBOT MOX/MBOCTI, AKi € 3HAYHO CKPOM-
HILWMMW Y MOPIBHSAHHI 3 NPOTUNEXHOI CTOPOHOK. AK
CNywWwHo 3a3Havyae B. Ceppalok, «y poni o6BMHYBava
3aBXAM BUCTYNaE [epxxasa, TOAi AK Yy pOni 3aXMcHUKa
BMCTynae agsokat» (2, ¢. 100). ¥ LbOMY 3B’3KYy BapTo
3a3HauYnTW, Wo E€Bponeicbkunii cyd 3 npas AOAUHN BU-
3Haya€ OKPeMWM MPUHLMMNOM came PiBHICTb mpoLlecy-
aNbHMUX MOX/IMBOCTE CTOPIH Y J0Ka3yBaHHI, KU pa-
30M i3 NPUHLMMNOM 3MaranbHOCTi BUCTYMae CKNaj0BUM
€1eMEHTOM OiNbll LUMPOKOTO MOHATTS CNpaBeLIMBOro
cygosoro posrnsagy (3, c. 391).

Xoua, 3a KIMK 2012 p., 06naBi CTOPOHU MatoTb NpaBo
Ha 36MpaHHA fokasis (4. 1cT. 93) MOXMBOCTI ANA pea-
nisayii uboro npaea 3Ha4yHO BiAPI3HATLCA. Tak, CTOpPO-
Ha 06BMHYBaYeHHs Ha cTajii 4oCyL0BOro po3c/ifyBaH-
HA 34iliCHI0E 30MpPaHHS A0Ka3iB LUNSXOM MPOBa[XKEHHS
cnigumx (po3WyKoBMX) Ta HernacHux cnigyunx (pos-
WYKOBMX) A (4. 2 cT. 93 KIMK), a CTOpoHa 3axucTy -
NnLe iHiLitOE TX MPOBeAEHHA Nepe Cnigyunum, NpokKypo-
pom (4. 3 cT. 93 KIMK). Cnig norognTuck i3 No3uuieto
HayKOBLiB, AKi He po3rnagatTb iHiLil0BaHHA NPOBeAeH-
HA cnigumx Ain aK 36MpaHHs AokKasiB (4, c. 224).

[LilicHo, 3MicT iHiLitOBaHHA NpOBefeHHs npoLlecy-
anbHUX Aili nonarae y peanisayii 06BUHYBaYeHUM npa-
Ba Ha 3asaBneHusa knonotaHb (M. 12 4. 3 cT. 42 KIIK),
AKi po3rnsgalTbea y nopsaky, nepegbavyeHomy ct. 220
KMK. 3a pesynbtatamy po3rnsagy TakuxX KaomnoTaHb
cnigunii, NpoKypop NpuitMatoTb BigNOBiAHE PillEHHS -
Npo 3a40BOJIEHHA YU BiAMOBY B MOBHOMY abo 4acTKO-
BOMY 3afl0BOJIEHHI KNOMOTaHHA. OCKifibKU piLllleHHs Npo
NPOBeAEHHA MpoLuecyanbHUX Aii npuiimae cnigyuuni,
NpoKypop, AKi y nojanslioMy X NpoBoAATb, POPMYIO-
YM TaKUM YNHOM [0Ka30BY 6a3y KpUMiHanbLHOro nposa-
[OKeHHS, focTaTHIX MigcTaB 415 BM3HAHHA iHiLiaLil fk
crnocoby 36MpaHHA fOKa3iB HEMAE.

MpaBo 06BMHYBaYEHOr0 Ha MOJAHHSA KNOMOTaHHA €
OJHI€l0 i3 CKNajoBuMX NpaBa Ha 3axucT. Lie npaBo rapaH-
TYeTbCA nNepefbayvyeHOd HOBMM 3aKOHOM MOXWBICTIO
OCKapXXeHHsA [0 cnigyoro cyaAi NocTaHOBM CRifyoro,
npoKypopa npo BigMOBY B 3af0BO/IEHHI K/IONOTaHHSA
BNPoAoBX 10-TW AHIB 3 MOMEHTY MPUAHATTA pilleHHS
Ta MOPIBHAHO HEBEMKUM TEPMiHOM pO3rAsfy ckapru
CNigYnM cyadeto - 72 roguHN 3 MOMEHTY HaaXO0MKeHHS
(n. 7 4. 1ct. 303 KMNK, u. 1ct. 304 KMNK, 4. 2 ct1. 306
KIMK).

119



Cepis MPABO. Bunyck 35. YactuHa I. Tom 3

OfHaK ynpoaoBX 3HAYHOro 4Yacy 3anuLIAETbCs He-
3MIHHUM CTPOK PO3rasigy KAomnoTaHb CTOPOHU 3axumc-
Ty, NOTEpMifnoro cnifuum, MpPOKYypopoM Yy BUMagKax,
nepefb6ayeHNX 3aKOHOM - 3 [Hi 3 MOMEHTY MOJaHHA
(4. 1cr. 220 KMNK). Cutyauis notpebye 3aKkoHOLaBYO-
ro BTpy4aHHs. BBaxkaemo, L0 BKazaHa HopMa Mae 6yTu
6iNbll «THYYKOK», BpaxoByBaTW O06CTaBMHU KPUMi-
HaflbHOTO MNpOBafXXeHHs i nepefbayatM MOXMBICTb
po3rnsgy KnonoTaHb 6e3nocepefHbo nicna X nojaHb
MOBHOBAXHUM cy6’ekTam. OKpiM CMPUAHHS CBOEYACHO-
My (POpMyBaHHIO [0OKa30BOT 6a3n 3aXMCTy, TaKi 3MiHN Y
npouecyanbHUX CTPOKax MpW po3rnagi KAonoTaHb 06-
BMHYBa4yeHoro (Nigo3poBaHOro) cniguymm, NpoKypopom
3abe3neyatb MOX/MBICTb CTOPOHI 3axucty 36epertu
HE3MIHHOK NiHil0 3axucTy, No3ask NOBiAOM/EHHA 06-
BMHYBa4YeHUM Yy 6yab-SKUA cnoci6 CTOpOHI 06BUHYBa-
YeHHS CBOIX HaMipiB oTpMMaTU BUNPaBAOBYBaNbHI A0-
Kasn y XoA4i NpoBefAeHHs cnigumx fin gofae nepesar y
3mMaranbHOMY Mpoueci NPOTUNEXHI CTOPOHI.

He cnpuse 3maranbHOCTI KpUMiHanbLHOro npouecy
TaKoX BIiACYTHICTb nepeabayeHOl 3aKOHOM MpPOLECY-
anbHOT (hopMU TakuMxX cnocobiB 36MpaHHS A0OKasiB, AK
BMTpe6GYyBaHHA Ta OTPMMaHHA 40Ka3iB CTOPOHAMU Kpu-
MiHanbHOro nposagXeHHs (4. 2, 3 cT. 93 KIK). Heo-
[LHO3Ha4yHOO, 3 Ornsfgy Ha A0Ka30Be 3HAYeHHs, BuAa-
€TbCA I iH(OpMaLif, OTpMMaHa y XOfi 3acToCyBaHHSA
3axofy 3abesneyvyeHHA KPUMIiHANbHOrO MPOBafXEHHA Y
BUTNSAI TUMYAcOBOro AOCTYMYy CTOPOHaMMW [0 peuveid i
LOKYMEHTIB (6inbl geTanbHO 5, ¢. 134-136). Ha xanb,
BapTO BM3HATU, LLO BiACYTHICTb MpouecyanbHol hopmu
3rafiaHux Al He e Ha KOPUCTb BUPILLEHHIO 3aBAaHHS
KPUMIiHaNbHOro NPOBAaA)XEHHA, WO NONArae y Heobxig-
HOCTi 3aCTOCYBaHHSA 10 KOXHOM0 0ro y4yacHMKa Hanex-
HOT npaBoBoi npouegypu (cT. 2 KMK).

CnpaBefgnuBoCTi 3apafgu cnif Big3Ha4YMTU, WO He-
raTUBHI Hacnifku 4nsa 3abe3neyvyeHHs peanbHOT 3Maranb-
HOCTI Yy XOf4i [fOKa3yBaHHSi, 00YMOBMEHi ICHYBaHHSM
HEepiBHOCTi B MOX/INBOCTAX peanisayii cBOIX npas CTO-
POHOK 3aXMCTY, Yy MeBHi Mipi KOMMEHCYHOThCA IHWMMK
npouecyanbHUMW MexaHi3mamy, Lo OTpUManu y Hayui
KPUMiHaNbHOro MpoLecy HasBy «hepeBarv 3axucTy»:
npe3yMnuis HeBMHYBATOCTi Ta 3abe3neyeHHs [oBefe-
HocTi BUHK (cT. 17 KIMK), cBo6oga Big CaMOBUKPUTTSA
(cT. 18 KIMK), ocTatoyHe BU3HAYEHHS LOMNYCTUMOCTI f40-
Ka3sis cygom (4. 4 c1. 89 KIMK, u. 1cT. 95 KIK), cyposuii
KOHTPO/b, HalaHHA 0CTAHHbLOTO C/I0BA MifJ Yac CyJ0BOro
po3rnagy o6suHyBaveHomy (cT. 365 KIMK). AK cnywHo
3a3Havyae B.O. JlasapeBa, «06GBUHSEMbIN 3aliuMlLeH He
CTanbko CBOMMW MNpaBaMu, CKOMIbKO 06513aHHOCTSIMMU,
BO3/10)KEHHbIMUW Ha CY6BEKThI Yr0/IOBHOr0 NpecnejoBa-
Husa» (6, c. 18).

OfHaK He MOXe 6YTM KOMMEHCOBaHe, Ha Halle nepe-
KOHaHH#, N036aBNeHHA MOX/MBOCTI afBoKaTta - 3axmc-
HUKa npaBa Ha 36MpaHHN J0Ka3iB O MOMEHTY MOBifO0-
MNEeHHS 0c06i Mpo Nigo3py, OCKiNbKK Yac Big nMoyaTky
NpoBafXXeHHA A0 MOMEHTY MOBifOMEHHS 0cob6i npo
Nigo3py BUKOPUCTOBYETHCA CTOPOHOK 06BUHYBaYeH-
HA 4Nna 36upaHHA J0KasiB, Ha BigMIiHY Bif 3aXMCHUKA,
KM 3a HoBUM KIMK no36aBneHnin Takol MOXINBOCTI.
AHanoriyHa cuTyauis BUHMKAE iy BUNagKax 3ynuHeH-
HSA LOCYA0BOro poscnifyBaHHA. OCKiNbKK pegakyis u.

5 c1. 280 KIMNK 06ymOB/t0€E HEOAHO3HAYHE TAyMaYeH-
HS NOHATTA CNigyumx (pPO3LWYKOBMX) Al AK Takmx, WO
«CNpsSIMOBaHi Ha BCTaHOB/MEHHA MicLe3HaX04XXeHHSA
Nigo3ptBaHOr0», KO0 UUX Aill Y KOXHOMY KOHKpeT-
HOMY BuMafgKy Oyfe BU3HA4YaTUCA CTOPOHOI OOBMHY-
BayeHHA. BinblW TOro, y Xo4i NpoBefeHHS 3a3HAYEHUX
LI nig yac 3ynMHEHOro A0CYyA0BOr0 pPO3C/ifyBaHHS
CTOPOHI 06BMHYBAYEHHSA TINOTETUYHO MOXYTb CTaTK
BiflOMi i iHWI (haKTWMYHiI AaHi, xo4ya i He [OKAa30BOro
XapakTepy, 04HaK Takoro, Wwo opieHTYye cnigyoro, npo-
Kypopa B iX AifNIbHOCTI AK Cy6’eKTiB, L0 BUKOHYKOTb
(hYHKLi0 06BNHYBAYEHHS. Y LbOMY 3B’A3KY AOPEYHOIO
Ta CBOEYACHO0, Ha Hall Mornsg, € Npono3unLis HayKoB-
uiB HagaTy NpaBo aABOKaTy Ha OMWUTYBaHHSA, Nepefba-
UMBLUK NpouecyanbHy (opMy 3akpinfieHHs ioro pe-
3ynbTatie (7, ¢. 128). Take npaBo HafaCTb MOX/MBICTb
CTOPOHI 3axuUcTy MeBHOK MipO0 KOMMEHCyBaTWu 4yacT-
KOBi BTpatu, 06ymMOBneHi gncbanaHcOM NOBHOBaXKEHb
CTOpPiH B npoueci popMyBaHHA [0KAa30BOT 6a3n KpuMi-
HaNbHOr0 NPOBaJXXEeHHS.

PeanbHa 3MaranbHiCTb CTOPIH Yy MOBHIA Mipi MOX-
NVBa nwe y CyfoBOMY po3rnsafgi, Ae 3’ABASeTbHCS Hesa-
NeXHWUIA Bif CTOpiH apb6iTp, NOKAMKaHWI BCTaHOBUTU
napuTeT MK NHOLMHOIO Ta AepXaBoto, MK NpuUBaTHUM
Ta CyCni/ibHUM iHTepecoMm.

OfBiYHEe NUTaAHHA KPUMIHaNbLHOro MNpouUecy LoAo
aKTUBHOCTI Cyay Yy CyZLOBOMY po3rfsfi cnpaBu HabyBae
we 6inbwol akTyanbHOCTI 3 NpUAHATTAM HoBoro KK,
AKWM CKacoBaHO MOX/IMBICTb HanpaB/ieHHSA NPOBaXKeH-
HSl Ha 40fAaTKOBe PO3C/ifyBaHHS. Y HayKOBili opnamny-
Hill niTepaTypi BUCNOBNEHI Pi3Hi TOYKM 30py W00 PONi
cydy y 3maranbHoMy npoueci. OfHi aBTopy 40CTaTHbLO
KaTeropuyHi y cBOIX CymxeHHsX: «Hisakoi oco6ucToi
iHiLiaTUBKM, HIAKOI CNOHYKanbHOT 3aLiKaBNeHoCTi - Le
03HaKa ICTUHHOro NpaBoCYyAfs B HOBOMY [eMOKpaTuy-
HOMY 1i0ro po3yMiHHi», - cTBepaXye B. CTedaHioK
(8, c. 26). IHWI HayKOBLi 6iNbW NOMipKOBaHi i 06CTOtO-
HOTb MO3ULI0, LWOAO0 AKOT Cya He MOXe 6yTun 3B’A3aHUA
3acobaMy AOCNILKEHHA NUTaHb, AKi NPOMOHYHTbCA
cTopoHam (9, c. 197). BucnoBneHa TakoX i Taka Touka
30py, 3rifHO 3 KO aBTOPU NMPOMOHYKThL MOKMACTM Ha
cyf, 060B’130K 36MpaTh «40Kasn 3aXUCTy», He3anexHo
Bif KN0OMoTaHb Mpo Le, Wo A03BOAUTb, Ha IX nornag, no-
fonaTu npouecyanbHy HepiBHICTb CTOPIH Ha eTani go-
cyfoBoro poscnigysaHHs (10, c. 14).

[ymaeTbcs, WO CAYLWHOW Yy faHOMY crnopi € AyM-
Ka NpakTUYHMX npauiBHukiB. Cyaaa InniviBcbKoro pa-
MoHHOro cygy M. Mapiynons KO. MUpPOLWHUYEHKO Me-
PEKOHaHWA, WO «3a HUHIWHIX peaniin cyn He NOBMHEH
nepeTBOPHOBATUChL HA CTOPOHHLOIO cnocTepirava, AKuin
CNigKyBaTMMe 3a «FPOK» [BOX CTOPiH... 3 OAHOr0 6OKy,
opraHy 06BMHYBaYeHHSA HeAONpPaLbOBYOTh i YaCcTO Ha-
npaBastOTb [0 CYAY «HaniBNycTi» cnpasu; 3 4pyroro -
afBOKaTU He 3aiHTepecoBaHi B 3aXWUCTi MaTepianbHO
He3abe3neyeHUX rpomMagsaH. AK Hacnifok, Ha CbOrofaHi
came cyfly AOBOAMTLCA BMMaraTu [OKasu Bifi CTOPiH»
(11). 3 Takot NO3MLiEHD BaXXKO HE MOroAUTUCHL 3 OrNagy
Ha Te, WO Y BiANOBIAHOCTI i3 3aKOHOM CYA A5 Ma€ OLiHI0-
BaTW [0OKa3n 3a CBOIM BHYTPILIHIM NepeKOHaHHAM, ke
I'PYHTYETbCA Ha BCeOIYHOMY, MOBHOMY | HeynepeaKeHo-
MY BOCNigXEeHHi yciX 06CTaBUH KPpUMiHaNbHOTO NpoBa-

120



HayKoBWi1 BICHMK YXropoACbKOro HalioHanbHOro yHiBepcuteTy, 2015

[IKEHHSA ANA NPUAHATTA BIAMOBIAHOTO NpoLecyanbHOro
piweHHs (4. 1 cT. 94 KMK). Take BHYTPIilWHE Mepeko-
HaHHA MOXe 6YyTW pe3ynbTaTOM TifibKW aKTUBHUX [ild
CYAY Y X04i KpUMiHaNbHOTO CYA04UHCTBA, AKUX BUMarae
Bif cyani OCHOBHUIA 3aKOH - KOHCTUTYLiA YKpaiHu, ae
y 4. 1ct. 55 nporonolueHo: «lpaBa i cBO6OAN NOAUHY i
rpomMagsiHuHa 3aXMLLalTbCA CYA0M».

BUCHOBKM. BIiTUM3HAHMIA KpUMiHanbHWIA npouec
3aMLaeTbCcs MPOLECOM 3MILLIAHOro TUMY 3 OKPEMUMU
eNeMeHTamMu BiJHOBNOBA/IbHOrO NPaBoOCYAAs | MOEAHYE
pycK po3LYKOBOro Ta 3MarasnbHoro tunis. Ha ctagii go-
CYA0BOro0 po3c/iflyBaHHA 3acaja 3MaranbHoCTi fie e
NMeBHO Mipoto, 06YMOB/IOKOYN HEPIBHI «CTapTOBi»

MOXNMBOCTI CTOPiH Y X0A4i (POpMyBaHHA f0Ka30BOI 6a3n
CYLOYMHCTBA. 3aBAaHHS KPUMIHANLHOTO NPOBAaMXKEHHS
(cT. 2 KMK) MOoXyTb 6yTU BUKOHaHI 3aBAAKM po3pobui
Ta BMPOBAJXXEHHIO MPaBOBMX MeXaHi3MiB KOMMeHcauil
AncbanaHcy NOBHOBaXEHb CTOPiH. Y Cyf0BOMY po3ris-
Ai ¢y Mae 6yTU aKTMBHMM, OCKifIbKM MOr0 OCTaTo4yHe
PillEHHS LWOA0 BWHYBATOCTI YW HEBMHYBATOCTI 0COOM
Mae 6asyBaTucsi Ha BCebGiYHOMY, MOBHOMY i Heynepeg-
XXEHOMY [AOCNIAXeHHI ycix 06CTaBUH KpUMiHANbHOIO
NpoBafXeHHA. Tpn UbOMY Cy[ KepyeTbCcs HOpMamu
KOHCTMTYLIT YKpaiHK K npunucamu npsmoi aii womno
MOKNafeHoro Ha HbOro 060B’A3KY 3axuMLiaTW npasa Ta
cB06OAM NOAMHN | TPOMAAAHMNHA.
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