Paneurépska vysoka $kola, Fakulta prava

~ PRAVNA VEDA A PRAX:
VYZVY MODERNYCH EUROPSKYCH
INTEGRACNYCH PROCESOV

Zbornik prispevkov z medzinarodnej vedeckej konferencie
PRAVNA VEDA A PRAX: VYZVY MODERNYCH
EUROPSKYCH INTEGRACNYCH PROCESOV

medzinarodnej vedeckej konferencie

27.—28. novembra 2015

Paneurdpska vysoka skola, Fakulta prava, Bratislava

BRATISLAVA 2015
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CONSTITUTIONAL AND LEGAL REFORM OF LOCAL
SELF-GOVERNMENT IN UKRAINE: PROBLEMS AND PROSPECTS

Petryshyn O. O.
chief research officer at the Scientific Research Institute of State Building
and Local Government of National Academy of Law Sciences of Ukraine

The local government, fundamental institution of the state system of every demo-
cratic country, assumes particular significance in terms of political and economic cri-
sis. Its operation testifies the democratic nature of public authorities, depending on
the extent of its development, the extent of its impact on local politics, the extent of
democracy of the modern system of power.

Self-government today is a stable institution of municipal power that is able to fulfill
its obligations to the community without unnecessary political debate and bear responsi-
bility for its actions, as the solution of the most important issues of the daily life is its
prerogative. However, it is the social and economic crisis that clearly reflects the short-
comings of its development in the sphere of authority exercise, work organization, for-
mation mechanism, thereby encouraging it to a comprehensive reform.

The existing situation does not contribute to the effective implementation by
Ukraine of the European integration policy, development of cooperation with Euro-
pean institutions, especially the Council of Europe and the European Union. In par-
ticular, the constitutional and legal principles of local self-government and the princi-
ples of the European Charter of Local Self-Government contradict each other despite
the fact that Ukraine has committed to implement the latter to the full extent [1].

In this regard special consideration shall be given to the issue of compliance of the
Ukraine Constitution and legislation principles with the European principles and
standards for the decentralized government enshrined in the European Charter of Lo-
cal Self-Government as well as identification of key directions of the current system
of local self-government improvement. It is an advanced system of statutory and reg-
ulatory enactments that in this area should be the basis for developing and imple-
menting the principles of the innovative model of social and state development, de-
fine a clear division of powers, which will provide the balance of power, protect
Ukraine from conflict, authoritarianism and will be the next step towards the imple-
mentation of such program provisions as establishment of a democratic, social, law-
bound state in Ukraine.

The indicated facts completely refer to the definition of local self-government bod-
ies in shaping the national innovation policy and clarifying their role in the creation
of preconditions for effective innovation development of regions, separate territories
and settlements, that is determined primarily by the degree of their economic and fi-
nancial viability, innovation potential, which depend, including, on the degree of au-
tonomy and capacity of territorial communities, authorities and local government of-
ficials.

Today, implementation of a comprehensive reform of any fundamental institution
of the state system in the most modern countries is not possible without making
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changes to the Basic Law, regardless of the level of its constitutional and legal con-
firmation. However, it is worth to mention that the level of such regulation is not al-
ways the determining factor in this process, because the European Charter of Local
Self-Government admits the absence of a constitutional confirmation of the local self-
government.

For example, the Basic Law of Canada consists of the constitutional laws, the main
of which are the Constitutional Acts of 1867 and 1982 [2], does not directly regulate
the organization and activities of the local self-governments but only states that these
issues are regulated by the legislation of provinces. This approach makes possible the
existence and functioning of a unique system of local self-government in each of the
provinces as well as consideration of specific features of the particular area in the leg-
islation. Such factors as the density and specific character of national composition of
the province population, geographical location, economic and political situation in
the region — they all collectively affect the definition of the structure, the order of
formation and functioning of local self-government bodies in each province. In its
turn, membership to a different legal family, a clear constitutional entrenchment of
principles and substantive provisions of the local self-government of Germany does
not prevent the functioning of a number of different models on the foundation of his-
torical traditions and with regard to all modern reforms carried out by the EU mem-
ber states.

Despite these differences, the local self-government of both countries although equal-
ly strong and capable, yet remains vulnerable to the problems and challenges of the simi-
lar nature. Therefore, we can conclude that a proper system of constitutional and legal
regulation primarily involves finding a balance between the constitutional enshrinement
of general principles and rules and their specific implementation through the adoption of
appropriate laws and other legal acts. That is why before implementation of reforms it is
necessary to form a clear vision of the problems to be solved, and ways to solve them. It
is necessary to establish a required level of the constitutional entrenchment of the local
self-government, which shall meet not only international standards, but also create a ba-
sis for further development of this institution.

Support for the European integration course of our state is now impossible without
a consistent implementation of provisions of all 11 Articles of the European Charter
of Local Self-Government and contribution to their implementation by the govern-
ment. Meanwhile the articles of the Charter governing: 1) financial resources; 2) ad-
ministrative supervision; 3) competence of local authorities partially or completely
contradict some norms of the Ukraine legislation.

Proceeding from these examples, we can conclude that during the conduct of the
constitutional and legal reform it is necessary to consider first that by regulating the
local self-government we have a direct impact on the life of each person within the
state. Ensuring the right to local self-government along with others is a key factor in
establishment of the legal consciousness process, formation of legal behavior of a
citizen and ensuring its participation in building a strong civil society, the creation
and operation of which is impossible without the influence of the state.

It is worth noting that a considerable part of the contemporary problems of the lo-
cal self-government in our state originates from the time of the system reform follow-
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ing independence in 1991. Centrality of the system, competencies competition and
actual delimitation of the local self-government both from the central executive au-
thorities as well as from a particular individual — all are the consequences of the fact
that the internal structure of the local self-government system was formed as a kind
of a copy of the state government system of that time [3].

To summarize, it seems obvious that ideal local self-government cannot exist; all
modern world systems have their advantages and disadvantages. Constant movement
and reformation present the main factor of its ability. The modern pace of life con-
stantly makes the state and its citizens meet new challenges such as the global eco-
nomic crisis, the constant rise in energy prices and the search for more effective sub-
stitutes of energy products, the instability in the international relations of many states
as well as other economic and social problems. A mobile and flexible local self-
government shall become a link between the citizen and the state to ensure both an
adequate level of life of every person and a comprehensive development of the coun-
try as a whole in the modern world.
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TOPI'IBJIA JIIOAbMH — IIOPYINEHHS
KOHCTUTYHUIMHUX ITPAB TA CBOBO/] OCOBH

Cepreesa JI. M.

KanHouoam Hayk 3 0epiucasHoo ynpasniHta, 0oyeHm,
odoyenm ragheopu npasa ma esponeiicokol inmezpayii
Ceprees A. A.

Kanouoam 1opuouyHUX Hayk, Ha4anrbHUK Kypcy
Xapkiecbkozo HayionanbHo20 yHieepcumemy 6HympiwHix cnpae
M. Xapkis, Yrpaina

B3sBmM Kypc Ha iHTErpauiio 10 €BpONeHChKOro CriBTOBApHCTBA HAlla Jep)KaBa
3000B’s3as1acs MPOBECTH HU3KY peopM AKi MAIOTh Ha METi, OKpPiM MiABHLIEHHS piB-
Hs 100po0yTY HaceleHHs, TAKOXkK BUKOPIHEHHS yCIX HeraTMBHUX npossiB. Cepen uux
HEraTUBHUX MPOABIB € i TOPriBiA moabMH. TOpriBig T0ABMHU, 0COOINBO XKiHKAMH i
NTBMH, sKa 3 pO3psly APYTOpsAAHMX nepeiiia 10 rnobansHux npodaem XXI cr. Ta
CTaj1a BUKJIMKOM CBITOBOMY CITiBTOBApUCTBY, € OHHM 3 Haii0Oinbil HeGe3neyHux as
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