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UDC 349

M. Shulha, Doctor of Laws, Professor, Head
of the Department of Land and Agrarian law
of Yaroslav the Wise National Law Univer-
sity

Responsibility in land law

Legal responsibility — is one of the
most important guarantees of constitu-
tionality, legal order and implementation
of rights and freedoms of citizens, includ-
ing in the sphere of land legal relation-
ship. Research of actual problems of the
essence and characteristics of legal liabil-
ity for violations in land relationship is
important and essential not only for law
science, law-making, but also for the ap-
plication of law. They acquire particular
significance in modern conditions when,
on one hand, rights on land, guaranteed
by Constitution of Ukraine, legality and
legal order are violated, on the other
hand — there is total responsibility for
violations of land legislation. Necessities
of analysis of problems of legal liability
in the land law are conditioned by current
and future requirements development of
land law science. Theoretical aspects of
legal liability in the land law repeatedly
studied in monographs scientific articles,
dissertations, as in the Soviet', so in the

' See. : [IpaBo 3eMIenONb30BAHUS U €TI0
BubL — M.: FOpun. mut., 1964; [IpaBoBoe obec-
MEYCHUE PAIMOHAIBHOTO UCIIOIb30BAHHUS 36M-

modern times?®. They also set out in text-
books and handbooks land law?.

au B CCCP. — M.: Hayka. — 1969; Epode-
eB b. B. OcHOBBI 3eMenbHOTO NpaBa (TeopeTu-
yeckue Bonpocsel). — M.: FOpun. aut. — 1971;
Kazanner H. JI. 3akoHogaTeibHbIE OCHOBBI
coBeTCKOro 3eMenbHoro crposg B CCCP. — M.:
HOpua. nut. — 1971; Ocunos H. T. Teopetnue-
CKHE MPOOIEMBI COBETCKOTO 3€MEIBHOTO Tpa-
Ba. —JI.: U3a-Bo JIT'Y. — 1972; Turora H. 1. Ot-
BETCTBEHHOCTH 33 HApPYIIEHUE 3aKOHO/ATEeb-
cTBa 00 oxpane nmpupoxasl. — JIpBoB. — 1973;
Ps60B A. A. Oxpana mpaBa rocyJapCTBCHHOMN
COOCTBEHHOCTH Ha 3€MITIO M IIPaBa 3€MJICHONb-
3oBanus. — Kazane. — 1976; M3maiinos O. B. Ot-
BETCTBEHHOCTH 32 HapyIICHHUE 3eMEIBHOTO 3a-
KOHOZIaTeNbCTBA: aBTOPE. JHC. ... KaH. IOPU/L.
Hayk. — M., 1973; llemmyuenko 0. C., MyH-
1sH B. JI., Po3zoBckmii b. I. FOpunnueckas ot-
BETCTBEHHOCTB B 00JIACTH OXPaHBI OKPY’Kal0-
meit cpenpl. — K., 1978; O6mast Teopus coBeT-
CKOT'0 3eMeJIbHOrO npasa / oTB. pen. I A. Ax-
cenéHnok, . A. Ukonunkas, H. 1. Kpachos. —
M.: Hayka. — 1983. — C. 301-319.

2 Capkicosa T. b. 3emenbHe mpaBomopyIeH-
HsI SIK IT1/ICTaBa FOPUIAYHOL BiJIIOBIIaIbHOCTI
B YkpaiHi: aBToped. AUC. ... KaHA. IOPUL.
Hayk. — Kuis, 2012. — 17 c.

* See .: 3emenbHOE paBo. — M.: FOpua.
nut. — 1969; 3emensHoe mpaBo. — M.: FOpun.
muT. — 1971; CoBeTckoe 3eMenbHOE TpaBo. — M.
KOpua. mut. — 1977; CoBeTckoe 3eMeIbHOE TIpa-
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As aresult of scientific research pro-
duced almost universally accepted rep-
resentations about the essence of legal
liability in land law, the concept of spe-
cies and land violations as grounds for
liability, the features of applying of cer-
tain measures of responsibility.

As an achievement of theoretical
thought in this area should be considered
justification of autonomy land-legal
sanctions or legal land liability, the es-
sence of which is in compulsory termi-
nation or limitation of land rights of vio-
lator. However, further development of
the land — legal theory conditioned by
the current and perspective necessities
of application of law, should be directed
primarily toward elaborating of legal
measures to ensure strict fulfilment of
requirements of land law and increase of
the efficiency of legal responsibility in
this area.

Art. 92 of the Constitution of Ukraine
established that only by laws of Ukraine,
are defined including principles of legal
civil liability; acts that are crimes, ad-
ministrative or disciplinary offenses, and
liability for them. The foregoing funda-
mental constitutional provisions form
the basis of the traditional allocation of

B0 / mox. pex. npod. B. C. lenectoBa. — Xapsb-
KoB: Buma mkona, u3n-so npu XapbK. UH-TE,
1981; 3emenbHe npaBo YKpaiHu: HiAPYYHHK /
M. B. lllynsra (kep. aBT. koi1.), [. B. AHicimoBa,
H. O. Barait, A. I1. T'ereman Ta in. — K.: FOpin-
koM [HTep. — 2004; 3emensHe mpaBo YKpaiHH:
nigpyud. / I'. 1. bamwok, T. O. KoBanenko,
B. B. Hocik Ta iH.; 3a pea. B. B. Hocika. — K.:
Bunasuuuo-nonirpadiunuii nentp «KnuiBcbkuii
yHiBepcuTeT», 2008; 3emenbHe MpaBo: miIpyd-
Huk / M. B. Illynera, H. O. baraii, B. I. [opnees
Ta iH.; 32 pea. M. B. Ulynseru. — X.: Ilpaso,
2014. - 520 c. Ta iH.

these major sectional types of legal re-
sponsibility: civil, criminal, administra-
tive and disciplinary. In addition, in view
of the various characteristics and aspects
of the offense as the basis of legal liabil-
ity, and sectional affiliation of norm for
the violation of which a person must
comply, subjects who carry it in a certain
way, distinguish also constitutional and
material liability. Sectional kinds of legal
responsibility are a necessary condition
for strengthening of law and legal order.
Legal responsibility for the offense of
land relationship in modern legal litera-
ture is defined as a special kind of guard-
ing relationship type, which appears
from the combination of legal norms
with legal liability for the offense in land
relationship as a legal fact, in which im-
plemented the right of the state to protect
the respective values, on which infring-
es land offense, to restore the violated
right or claim a compensation for dam-
ages, that is to punish the guilty person,
and require the offender to suffer from
some deprivations of personal, property
or organizational character’.

Authors of scientific and practical
commentary to the Land Code of
Ukraine A. M. Miroshnichenko and
R. I. Marusenko rightly point out that the
legal responsibility can be defined as the
relationship with the forced imposition
of additional duties with negative nature
on the offender or deprivation of rights
in connection with the commission of
the offense?.

! Capkicosa T. b. 3emelpHe paBoONopyIeH-
HSI SIK ITi/ICTaBa IOPUIWYHOI BiJMOBITaIbHOCTI
B YkpaiHi: aBToped. IuC. ... KaHJ. IOPH]I.
Hayk. — Kuis, 2012. — C. 19.

2 Epodees b. B. 3emenpHoe paBo: yueOH. —
1999. — C. 506.
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In the conditions of development of
legal state one of the most important
guarantees of the rights and freedoms of
land relations traditionally recognized
their legal protection. In the process of
protecting the violated rights of subjects
of land relationships is inextricably
linked to the question of bringing legal
responsibility of specific offenders. To-
day the problem of ensuring proper com-
pliance with land legislation through the
full range of potential measures of legal
liability for violations of land legislation
substantially actualized. This especially
concerns the specific application such
liability and its grounds and kinds.

Peculiarity of legal responsibility in
Ukraine land law is primarily that the
Land Code of Ukraine uses dualistic ap-
proach to determine its legal nature.
First, the Land Code of Ukraine regards
it as a guarantee of protection of land
ownership. Thus, articles 154; 155 Land
Code establishes liability of executive
power and local authorities for violation
of land ownership and for the publica-
tion of acts that violate the rights of land
owners. Secondly, it also serves as an
independent legal remedy forced to re-
spond by government influence against
those who violate the law of the land.

In addition, the specific features that
characterize this responsibility should
include blanketnist of the legal norms
that create legal institution of legal lia-
bility in the land law, and insufficient
systematization of legal rules governing
relations in the field of legal liability for
land offense.

Thus, current version of art. 211 LC
of Ukraine, entitled «Responsibility for

violations of land legislation» provides
that citizens and legal entities bear civil,
administrative or criminal liability under
the law for violations inexhaustible list
of which contained in this article. So the
norm is actually limiting the range of
possible subjects by citizens and legal
entities, has no regulatory or security
value. This is the archaism in a system
of land regulation, which is still, unfor-
tunately, not overcome, as rightly noted
at the parliamentary hearings'. This
«remnant of the Soviet passed» was as-
signed at the time in Art. 170 Land Code
of the USSR (1970), under which offi-
cials and citizens, guilty in carrying out
violations of land legislation, bear crim-
inal or administrative liability in accord-
ance with the legislation of the USSR
and the Ukrainian SSR.

A separate norm of the Code (Art.
173) regulated relations for the damages
caused by a breach of the land legisla-
tion. In particular, it assumes that com-
panies, organizations, institutions and
citizens must compensate for damage
caused by them as a result of violations
of land legislation. As we see, in this
case it also dealt with the limited number
of people who could be as potential vio-
lators of land legislation.

In connection with the plausible and
reasonable issued a proposal to the new
wording of Article 211 LC of Ukraine:
«Persons, including local authorities and
executive authorities and their officials
are guilty for violating the rules of land

! Mipomrandenko A. M., Mapycenko P. 1. Ha-
YKOBO-TIPAKTHYHHUIH KOMEHTap 0 3eMEITHHOTO
Kozekcy YKpaiHu, 5-¢ BHAaHHS, 3MiHEHE 1 10-
noBHeHe. — K.: Anepta, 2013. — C. 506.
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law, shall be liable under law»'. Signifi-
cantly, the Land Code, such as the Re-
public of Kazakhstan (art. 168) estab-
lishes the position that violations of land
legislation of the Republic of Kazakh-
stan are responsible according to the
laws of the Republic of Kazakhstan.

Code of Belarus about the land (Art.
96) provides that those who break the
law on the protection and use of land are
responsible by legislative acts.

Chapter XIII «Responsibility for
violations in the field of guard and use
of land» Land Code of the Russian Fed-
eration contains three separate articles
with the name «Administrative and
criminal penalties for violations of land»,
«Disciplinary liability offense for land»
and «Compensation for damage caused
by land offenses». The following vari-
ants are solutions to the issue of legal
liability and in the land law of foreign
countries they are more attractive than
in the law of Ukraine.

Land legislation of Ukraine provides
civil, administrative or criminal respon-
sibility for individuals and legal entities
for a number of violations set forth in ch.
I, Art. 211 Land Code. However, as
noted in ch. 2, Art. 211 of the Land Code,
the law may establish responsibility for
other violations of land legislation. So
the list of grounds for prosecution is
open and can accordingly be supple-
mented. A systematic analysis of the
content of art. 211 LC of Ukraine con-
tains referential regulations and special

! Capkicopa T. b. 3emenbHe npaBonopyIIcH-
HS SIK IT1/ICTaBa FOPUIAYHOI BiAIOBIIaIbHOCTI
B YKpaiHi: aBToped. AUC. ... KaHI. IOPUJI.
Hayk. — Kuis, 2012. — C. 5.

law, including the Criminal Code of
Ukraine and the Code of Ukraine about
Administrative Offences, indicates that,
for example, administrative and criminal
responsibility has not yet been estab-
lished for certain violations of land leg-
islation including: conclusion of agree-
ments with violation of land legislation,
avoidance from the state land registra-
tion of land plots and submission of false
information on them; violation of terms
of consideration of applications for the
allocation of land plots. However, as fol-
lows from the content, we can say, the
Criminal Code of Ukraine provides
criminal penalties for such violations of
land legislation which are not mentioned
in Article 211 LC of Ukraine, namely:
illegal acquisition of surface soil (sur-
face layer) land (Art. 239 -1 Criminal
Code of Ukraine); wasteful use of lands
that caused a lasting reduction or loss of
fertility, exclusion of land from agricul-
tural use, washing the soil layer, soil
structure violation (Art. 254 of the Crim-
inal Code of Ukraine).

Availability legally enforceable vio-
lations of land legislation determines
necessitates of the establishment of law
and relevant, adequate offense penalties.
The lack of such sanctions demonstrates
the shortcomings in the legal regulation
of a particular kind of social relations.

In literature is suggested a sensible
and reasonable proposal for the establish-
ment of administrative responsibility for
these land offenses: «Avoidance of state
registration of rights on land»; «Viola-
tion of terms of consideration of applica-
tions for land allocation of land plots,
acquisition and sale of land rights»;

3 7/2018
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«legal changing topography of land;»
Violation of the regime for the use of land
on which is situated the cultural heritage».

An important and fully justified also
is a proposal to supplement the Criminal
Code of Ukraine with new compositions
land crimes. In particular, on: 1) know-
ingly illegal transfer of state and mu-
nicipal property land, distortion of the
information for the State Land Cadastre
or intentionally understating of the size
of payments for the land, if they are
committed by an ax to grind or other
personal interest of official person using
his official position and 2) violation of
the legal regime of forest land, recrea-
tional, health, medical, historical and
cultural significance and other land that
makes impossible to use them by the
intended purpose. Especially should pay
attention to the proposal to amend the
current art. 239-2 of the Criminal Code
of Ukraine. Based on content analysis of
the disposition of the norm the author
rightly says that its generic object es-
sentially acts the ownership of land and
water fund. He makes a reasoned conclu-
sion that specified norm has to find its
place in Section 6 of the Criminal Code
of Ukraine «Crimes against property».
As an alternative, the author proposes
that the current edition of Article dispo-
sition. 239-2, stating it as: «Actions that
violate the regime targeted land use and
protection of water fund, including car-
rying out any work on changing the to-
pography of coastal protection bands
except shore, causing or may cause sig-
nificant damage ...»".

! Capkicosa T. b. 3eMerbHe npaBornopyeH-
HsI SIK MM1ICTaBa FOPUAMYHOI BiIOBIIaIbHOCTI

The expressed proposals to improve
the appropriate legal regulations gov-
erning relations in the field of legal re-
sponsibility merit and can be success-
fully used by the legislator of Ukraine.

Lately prevalent approach accord-
ing to which self-importance also pro-
vides that kind of responsibility, fi-
nancial and legal, environmental law,
land law and others. Lately the spread
of gaining position, according to
which self-importance also provide
that kind of responsibility, financial
and legal, environmental law, land
law and others.

Recently, becomes to be widespread
the proposal according to which inde-
pendent significance is also provided to
such kinds of responsibility as finan-
cial-legal, environmental-legal, land-
legal and some others.

With the adoption of the Commer-
cial Code of Ukraine, as rightly noted
by A. M. Miroshnichenko, appeared
grounds to combine «new» types of re-
sponsibilities that have recently been
allocated, called economic and legal
responsibility?.

In sectional legal literature the es-
sence, for example, of financial respon-
sibility sometimes perceive not in pun-
ishing the offender, but in the recovery
of financial losses to the state. Compen-
sation for damage realizes by the usage
of special financial and legal sanctions
under budget and tax laws. Thus the

B YKpaiHi: aBTOped. auc. ...
Hayk. — Kuis, 2012. — C. 8.

2 Mipomaudenko A. M. 3emMenbHe MpaBo
Vxpainn: nigpyunuk. — K.: Anepra; KHT;
LIVIL, 2009. — C. 435.

KaH[. IOpU.
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supporters of the existence of such li-
ability believe that it can be implement-
ed through civil liability, that is, without
the use of coercive measures, such as
through voluntary compliance obliga-
tion to pay a penalty. An excellent fea-
ture of financial responsibility is in the
universality of application specific
sanctions depending on the protected
financial relationship and goals of pun-
ishment for violations'.

In modern land law doctrine there is
no unanimity in understanding of the
legal nature of the land and legal liabil-
ity, and its signs and forms the outer
manifestation. It almost creates the ba-
sis for the formation of different ap-
proaches to understanding and scien-
tific definition of this type of responsi-
bility.

In the literature there is no unity to
determine the name of this type of re-
sponsibility. So, B. V. Erofeeva calls it
as special kind of responsibility? and
I. Pankratov — legal- land®.

Supporters of the special legal-land
liability for offenses substantiate its ex-
istence by follow way: firstly, the earth
being the object of nature has certain
characteristics, different from other ob-
jects of the material world, so the usage
of general civil liability is insufficient

! Iaiigynaus P. O. O cymHocTn puHaHCO-
BO-TIPABOBOI OTBETCTBEHHOCTH U €& MecTe
B CHCTEME IOPHANYECKOI OTBETCTBEHHOCTH /
P. O. Hlaiaynaun / CoBpeMEHHOE MPaBo. —
2013. — Ne 1. — C 64-66.

2 Epodees b. B. 3emenbHoe paBo: y4eOH. —
1999. - C. 362.

3 3eMenbHOE TIPaBO: YUEOH. /TS By30B / aBT.
pen. C. A. Boronro6os. — M., 1999. — C. 188.

to provide adequate legal regime of use
and protection; secondly, the main pur-
pose of legislative provisions and the
practical application of the special land-
legal measures is to restore the previous
state in land relations; thirdly, special
measures of responsibility manifested
not only in the occurrence of adverse
material consequences as reimburse-
ment of expenses incurred by illegal use
of land.

In modern conditions the legal basis
for determining the liability of land-
legal offences as a separate type of legal
liability for violation of land laws rules
consider the provisions of Articles 141;
143; 152; 212 Land Code of Ukraine,
according to which land liability applies
sanctions such as: the forced termina-
tion of land use; return squatted land,
removing any violations of the rights of
the owner of the land; restoration of
land that existed before the violation of
rights*.

Lively debate is ongoing, particu-
larly regarding the allocation of spe-
cific sanctions that act as a form of ex-
ternal manifestation. Representatives
of legal-land science to specific penal-
ties inherent in land -legal responsibil-
ity, frequently offer to attribute forced
termination or limitation of rights of
violator to land usage. It seems that the
problem of the existence of land- legal

* Bamok I. L., JTucenxo f. O. 3emenbHO-ITpa-
BOBAa BIJIOBIIAJBHICTE: MMOHATTS, IMIJACTABH,
MOPSIZIOK MPUTSTHEHHS / 3eMeJbHe MpaBo YK-
paiuu: nigpyu. / I 1. Banrok, T. O. KoBanenko,
B. B. Hocik Ta in.; 3a pen. B. B. Hocika. — K.:
Bunasango-nomirpadiuanii neHTp «KuiBCchKuit
yHiBepcuteT», 2008. — C. 312-316.
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responsibility to a certain extent is con-
trived. Forced termination of land
rights, depriving them or limit cannot
be equated with responsibility. These
are independent incentives that ensure
the proper conduct of subjects of land
rights and represent a specific type of

influence on these subjects, but not a
specific liability.

Published: Ilpoboremu npasosoi ionosi-
danvrocmi : monoep. / FO. I1. Bumsk, FO. I ba-
pabaw, JI. M. Fapanosa ma iu. ; 3a peo.
B. A Tayia, A. I1. [emomana, B. I. Bopucogoi. —
X. : Ilpaso, 2014. — C. 207-234
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