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HAIIPSAM 1. TEOPISA TA ICTOPISA JEPKABU 1 ITPABA;
ICTOPIA ITIOJITUYHUX I ITIPABOBUX YUYEHDb

HOBITHI ACNIEKTH MPOBJIEMATHU3AILI B3BAEMO3B’A3KY
3ATAJIbHUX ITIEPCIIEKTHUB ICTOPIi TA NEPCIIEKTUB
MOJAEPHI3ALII CUCTEM ITPABA

BAPABAII O. B.

Kanouoam ¢hinocopcokux nayk, ooyenm,

ooyenm Kaghedpu noziku

Hayionanenuii opuouunuil ynisepcumem imeni Apocnasa Myopozo
M. Xapkis, Vkpaina

BypxmnuBi i 6arato y yomy auBHi uis 21 CTOMITTS MOMAIT OCTAHHIX KiTBKOX
POKiB, €MIIEHTPOM SKUX CTalla, y TOMY 4YHClli YKpaiHa, Ha4eOTO CTaBIATH Mij
CYMHIB TpHBaJli HaNpaLIOBaHHs, MEPLI 332 BCe, CTOCOBHO MUPHOI MailOyTHOCTI
Mg 3aXHCTOM TMpaBa, IO CTBEpMKEHE Yy KOpesilil HaliOHalbHE —
MikHapoaHe. Ajle, Ha HAll MOTJIsIA, BOHH, CKOpille, came y KPH30Biil dasi
aume OUThII  TOCTPO MPOSABISIOTH BY3JIOBI  LEHTPH  CYNEpPEYHOCTI,
aKTyalTi3ylOTh HOBI acCleKTH [JOCHiJHULBKOI yBaru WIOAO0 MOZAepHi3auil
CHCTEMH TpaBa B YKpaiHi, OKPEeC/IIOITh 3arajibHi MEPCHEeKTHBH PO3BUTKY
npaBa B HalliOHATLHO-MDKHApPOJHIM KOHTeKcTyaiabHOCTi. He Hamararodmch
NpeTeHyBaTH Ha MOBHOTY aHalli3y, MH 3BaXa€MO 3a JOLLIbHE 3BEpHYTH
yBary Ha HAaCTyNHi aKTyalbHi 30HM BKa3aHOi MNpOONEMaTHKH, MO €
MOB’SI3aHUMHU 31 CBOIMH YHHHHKaMH BIUIMBY Ha CYKYNHICTh IOIECIB
cydacHocTi. Y pi3HOMaHiTHiii HayKoBiii JiTepaTypi B aHami3i MepCHeKTHB
PO3BUTKY CHUCTEM T[paBa OJHE 3 KIIOUOBUX MHTaHb — CIIOJYYEHHS
MDKHApOJHOTO Ta HALiOHAIBHOTO MpaBa, B SKOMY BaKJIUBY pPOJIb 3aiiMae
NOIIYK THUIIIB TPAaBOBHX CHCTEM, SK HAMOLIbLI y3aralbHEHO! JaHKH IOJO0
Kknacudikamii, OKpecleHHs BIiOMOBITHMX MoJeNel i 3’sCyBaHHA CyMH THX
YUHHUKIB, M0 (OPMYIOTh iX Ta poOiATh (yHKUIOHAIEHO CIIPOMOYKHHMHU Ha
pi3HMX piBHAX. Posrnmsmaroum cymy [OOCHiDKeHb y Wil IUIONIMHI,
M.I. MipollHHYeHKO Bii3Hauvae: «Y IOPUAMYHIN JiTepaTypi B OCHOBHOMY
cnanucs QopmauifiHuii 1 UMBLMI3aUiMHMN miOXOOAM OO0 BH3HAYEHHA
ONTHUMATBHUX KPHUTEPilB THUMOJIOrii NMPaBOBHX CHCTeM. [CHYIOUi KOHLENTH
Tunosnorii moOyaoBaHi Ha [OKTPUHAX, fAKI Ha Meplle MICHe CTaBIATh
IOPUANYHO-TEXHIYHI Ta iJeoNoriyHi KpuTepii i € aKkTyaJlbHHUMH I
JIepKaBOLICHTPUCTCHKOI MapagirMu PO3BUTKY IOPUAMYHOI HaykH. BoaHodac,



|
BHCJIOBIIIOIOTBCA JYMKH MNpPO JOLTBHICTE TBOPYOI B3a€MOIONOBHIOBAHOCTI
COLIaNbHO-eKOHOMIYHUX (XapakTepHuX i ¢QopmauiiiHoro migxomy) i
KyJIbTYPHO-AYXOBHMX  (XapakTepHUX Ui  LMBiIi3auiifHOro  migxomy)
¢axropiB.» [1,c.61-62] BuineBkasana TeHIEHILis BiA3HAYAECTHCS Y
HaBuaabHOMY ToCciOHMKY «[IpaBOBi cucTeMH CydacHOCTI» miA pegakUiero
10.C. Lllemurydenko, y skomy aBTop 1-ro posmismy H.M. OHimeHko Taxosx
BUJiIA€ 3MillaHMM migxix, ane i 3acrepirae Big cnpod MeXaHiYHOIO
No€IHAHHA LMBLTi3aliiiHOro niaxony 3 ¢opmauiiiaum [2, ¢. 43]. V niacymky,
came Ha MiArPYHTi TBOPUOi B3a€MOJONOBHIOBAHOCTI COLIA/IbHO-EKOHOMIYHUX i
QyXOBHUX (pakTOpiB, 3 ypaXyBaHHSAM 3raJaHuX METOHOJIONIYHHX Hebe3nek
MeXaHilM3My, pO3poOJIAIOThCS HOBI KOHLEMNii THIOJOri3amuii, cepex AKUX i
aBTOpchka KoOHUenuis M. MIipOIIHHYEHKO, 10 YCKJIAAHIOE PO3YMiHHS
KPHUTEpIiI0 Ha HALliOHAJTBLHO-IePXKABHOMY MiIIPYHTI, ajie, BOAHOYAC, BBOJUTH Y
IIMPOKi KOHTEKCTH, IO (OPMYJIOOTh BIATIHKK yHiBepcamismy. Ha wiit
TEOPETHYHIH OCHOBI CTAlOTh MOMJIMBHMHM MOAAIBIIT PO3pOOKH KOHUENTIB
NMPaBOBOrO CTHJIIO, NMPABOBOI TPAAMLIi, CHIBHOCTI iICTOPUYHOTO MOXO/PKEHHS
Ta inwi. IX gocignMUbKa CNpAMOBaHICTh MOB’A3aHa 3 MOUIYKOM CTATHYHUX Ta
JMHAMIYHMX €JIEMEeHTIB PO3BUTKY IpaBa, alrOPUTMY 1X CIIOJy4YeHHs, Ai€BOCTI
cucTeMH i il OKPeMHMX CKJIaJIOBUX, BHJLIEHHS 6a30BMX MiJIBAIMH, 3aTHOCTI |
BJIACHOT'O PO3BUTKY if PO3BUTKY y B3a€MOIi, TOLIO. 3PELITOIO, K CyMa BjlacHe
TEOPETUYHUX TUTaHb, TaK I CHEKTP 1X NMPOeKUidl y IUIOLMHY MPAaKTHYHOIO
XapakTepy IOB’s3aHi 31 CBOIM BH3HAUYEHHSM LIOJO TMPOEKTY MiXHAPOJHOIrO
npaBa, 3araJbHUMM paKypcaMu HOro B3a€MOAil 3 MpPaBOM HaliOHAILHO-
JepXKaBHOro piBHs, MeXaHi3MaMH iMIUIEMeHTalii HOpM MDKHapoOJHOIrO Npasa,
PO3YMiHHAM CBOIX JlyXOBHHX, coujaJIbHUX, IHCTUTYI[IOHATIBHUX
IIGHTHYHOCTE Ta MOXKIJIMBOCTEH iX COLiaIbHO-e()eKTHBHOrO MpeACTaBIICHHS,
KOPEKTHOT'O CIOJIy4eHHs i BiZICTOIOBaHHSA. SIKIO MPUUHATH 3MilIaHMi THAXiT
OO0 THIOJOTI3alii MPaBOBUX CHUCTEM, 3 BUXOAOM Ha KOJIO BHULIE3raJaHHX
NHUTaHb TO, HA HAIll MOIJIS, B aHATI31 YUHHUKIB Ta (AKTOPiB YTBOPEHHS THITIB
i iX mogaTBbLIOro Po3BUTKY, CIiJi BPAXOBYBATH HACTYIHI MPOOJIEMHI acleKTH.
CyuacHMii CBIT € HaJATO JUHAMIYHUM y 0araThoX MOKa3HHWKaX; perioHaibHi Ta
JIOKaNIbHI 1I€HTUYHOCTI BXKE€ HEe BCIOAM XapaKTEePU3YIOTHCH CTATHYHMMH i
YCTaJIeHUMH TTOKa3HUKAMHU JIyXOBHO-KYJBTYPHOrO a00 iHCTHTYUiOHAIBHOTO
XapakTepy, He BUXOJATh 3 IapaMeTpiB CTiiikol couianbHOi cTpaTudikauii, He
BiI3HAYAIOTHCS OJHO3HAYHICTIO HalliOHAIBHO-reorpadivHol MpuB’I3aHOCTI.
DyHIaMeHTalbHI  CBITOMIAAHI MO3MLIl, IO TpUBaIMii vac (opmyBau
cepefioBuIle Oe3anbTepHATHBHOCTI JibepanizMy, 3 BiANOBIZHOIO TPaAMLi€IO
CTaBJIeHHA [0 CBOOOAM, NMPOHMKHEHHSIM HOro WIHHOCTAMH Ta TOTOBHICTIO
penpoiyKyBaTd JIMIIe Ha LbOMY MIAIPYHTI igel Ta BiAMOBigHI iHCTUTYWIT
MOIIUPIOIOTECA Y 3B’S3KY 3 MapajoKCaJbHOK TOTOBHICTIO MO NPUAHATTS
obMexxeHb cBOOOAM B crocobi KUTTA. B Takmii crnoci6é BinOMBaIOTHCS 3MiHH,
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1[0 BUKJIMKAHI 3arpo3aMu Cy4acHOTr0 CBITY (TepopHM3M, eKOJIOriuHi mpobiemu,
€KOHOMiYHa Kpu3a, Tolo). SckpaBuii npuknaa — tpaHcdopmauii cycniibHOT
JlYMKH IHOJI0 MOKJIMBOCTEil OOMexeHHsi mnpaB i cBOOOA, i BIATBOpeHHs i€l
no3uiii B HallioHAJIbHOMY 3akoHoaBCTBI Kanamu). BriMm, i cami ineHTHYHOCTI
JIOKQJIbHOTO, HaLliOHAJIBHO-AEP)KAaBHOrO MacluTady BKe He MOXYTb BUCTYNATH
NpeIMETOM aHali3y y34Ti JiMLIe sK He3MiHHAQ OJIMHHULSA BHABJICHA
HalliOHAJILHO-KYJIBTYPHUM PeTpoCreKTHBi3MOM. Ha cboroaHi BOHM TakoX €
pe3yJIbTaToM BIUIMBY OaraTtbox (hakTopiB, BU3HAYECHHS SIKUX y Cy4aCHOMY CBITI
okpema rmpobsiema (Teopis Xaocy TNPONOHY€E BiJIOMHH MpPUKIAL MpPO pyX
KpWJbLL MeTeJMKa B OJHIM YacTHHI CBITY, WO 34aT€H CHPUYUHHUTH
KonocasbHi 3MiHM B iHWIH (TOpHAM0)). Takoxk, BOYEBHIb, HABITh Y MeXax
PO3yMiHHS TOTO, L0 MAPKYETHCA K KyJIbTYPHHUIl PEIATUBI3M, BCE OJHO MAEMO
npuiiMaTd 10 yBarm JAMHAMI3M PO3BUTKY JIOKQJIbHHUX, perioHaIbHMUX,
Hal[lOHAIBHMX, TOLO IAEHTHYHOCTEH y pakypcax rinodanbHOi yHiBepcanizauil
3 0COOJIMBMMHU TEMIIOPUTMAaMH 3MICTOBHOIO BIUIMBY MICLIEBOrO XapakTepy.
B iioro oopmiteHHi i CMUCIIOBOMY PO3BHUTKY 3HAYHY pOJib BiIIrpalOTh Cy4acHi
MapriHaiii, O YacTo € 3HAYHO AKTHBHIIIMMHU CY0’€KTiB, 110 BUCTYNAIH Y
AKOCTI OLIbIIOCTI i, BOAHOYAC CHPUIMAINMCA HOCIAMHU il 30CepeKeHHAM
Tpaguuii. Okpema npobiemMHa IUIOLIMHA, fKa, Ha Hall Morysa Oyae MposBIIATH
3MICTOBHO BIIJIMBOBI pPHCHM — MirpauidHi MOTOKHM i, BiANOBiZHO, MacoBe
nepeMilleHHs, a, CJJAOM i 3MilUaHHA PI3HOPIAHMX SBHUIL, LIO TPAAMLIIAHO
BUAUIAJIMCSA Y SAKOCTI XapakTepHHX, a, MOXJIMBO, CHCTEMHHX €JICMEHTIB Y
TUMoNOriYHOMY ¥ KiacudikauiiiHoMmy anaiizi. MacoBi mirpauii sk IIBHAKI
nepeMilleHHs] BEeJIMKUX TPYIl JIOJEi, po3MopoLIeHHs MPeACTABHUKIB Pi3ZHHX
CBITOIVISIAHMX Ta IHCTHTYLIOHATBHUX TPAIMLIii y dyKopiaHe cepenoBuile 6e3
3HaHHA MICUEBHMX CBITOIIIAHUX KOOPAMHAT, HOPM CIiBICHYBaHHS, 1 3 YiTKO
BHPAXEHUM HaMaraHHaM 30epertd i BiZICTOATH iIEHTUYHICTh 30BCIM iHIIOIO
xapakrepy — uei ¢akrop Oyame, y Tiif, abo iHIWINH Mipi BIIMBaTH Ha
MozenoBaHHsa MaitbyTHboro. Ilpo6iiema macoBoi mirpauii Bxe Ha CbOTOMHI
Jocsrna Takol couianbHol i mpaBoBoi rocrportu, o ®exepika MorepiHi,
BEPXOBHMI MpeACTaBHMK E€BPONEHCHKOro C€OK3y i3 NUTaHb 3aKOPAOHHUX
crpaB, B OJHOMY 31 CBOIX iHTEpB’10 KOHCTaTyBaJia 3arpo3y posnaay €C.

[lle oana cyrreBa, Ha HawW MOIJIAA, NpoOJieMHA [UIOLIMHA, IO
PO3KPHMBAETHCS Yy HOBITHIX aCMEKTaxX, CTOCYETbCS MOCTAHOBHU MUTAHHA LIOJO
B3a€MO3B’ 513Ky €KOHOMIYHUX IHTEpPEeCiB 5K OJHOro 3 BUpIWIAIbHHX (PAKTOPIiB
PO3BUTKY CYYaCHOCTI, a Yy OKpeMHX aBTOpiB i 3arajbHOr0 3HaAMEHHHKa i
YHIBEPCAIBHOrO Mipuiia, 3 KyJIbTYPHO-IYXOBHUMH €JIeMEHTaMU, TPAaULisIMH
IHCTUTYLIOHAJI3MY, PO3BUTKOM IpaBa. BizoMuii TeopeTHk npaea, eKOHOMICT i
cyana AnensuiitHoro cyny Cnomydenux llltatiB ceomoro okpyry Yumkaro
Puyapny A. TlozHep 1me y BiZoMOMY IMCKYCIHHOMY JOCIHiIKeHHI
«ExoHoMiuHMi1 aHali3 npaBa» 3BEPTAETHCS 0 KOHLEMNLil eKOHOMIYHOI Teopil
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npaBa i HaMaraeTbcs uepe3 3aCTOCYBAHHS E€KOHOMIKHM IOACHHTH SKOMOra
Oinplre mpaBoBMX fABULIL. B iioro po6orax MOCIIZOBHO MPOCTEXKYETHCS
HACTYIHA MO3ULIsA: «..YUMaJIO rajy3eil npaBa, 0coOJMBO (ajie HE BUKIIIOYHO)
BEJIUKi TIPaBOBi AUISHKM — BJIACHICTb, HEJIKTH, 3JIOYMHHICTb, KOHTPAKTH
TOLIO — HEeCyThb Ha co0i CYTTEBUH BiIOMTOK EKOHOMIYHHX YMOBHBOIIB»
[3,c.57]. 3aranom, BiACTOIOBaHHA EKOHOMIYHOro iHTepecy cy6’ekTiB
CyCHilIbcTBA  MOB’SI3Y€TbCs 3 Tielo  (YHAAMEHTAIBHOK  IIHHICTIO
KOHCEPBAaTHUBHOIO IAaTYHKY, 110 MO3HAYA€ThCs K «e(EeKTHBHICTHY, MA€ YiTKi
€KOHOMIYHi mapaMeTpu i y3ropKy€eThes 3 KOHLENTyalTbHUMH 3acalaMi aHIJI0-
aMEpUKaHCBKOro croco0y >KUTTA, Bix pospobok Anama Cwmira — «Te, o
Apam CMmiT po3yMiB miJl MOHATTAM «6araTcTBO HaLii» y Liil KHU3I 3BETHCS
edextuBHicTION [3, ¢. 341] 10 HamMaraHHs MPOCTEKUTH PO3BUTOK 3arajibHOIroO
npaBa, sKe «...JKHaiKpaule (X0 i He i/JealbHO) MOXHA TOSCHUTH K CHCTEMY,
CIpSIMOBAaHY HAa MakCHMallizaliio cycmiibHOoro oararctay |3, c. 57]. bananc
B3a€MOJIiT €KOHOMIKH Ta npasa, 3a Puuapaom A. [To3nepom, Mae crimpaTucs Ha
TMO3ULIIO, O «B MIAIPYHTI OPUAMYHOL JIOTIKH JIekKaTh KOHOMIUHI IPHHLUIIHY
[3,c.59], a sBHa abo «HesiBHA ekoHOMi4yHa Jyorika» [3,c.337] € B ocHOBI
CHCTEMHM 3arajbHoro npasa. LleHTpaibHe NOHATTS «e(eKTUBHOCTI» B OUIbLIIi
Mipi BiAmoBiga€ 3MicTy yciel KOHUeNUii HDK MOHATTA, IO MOB’sA3aHi 3
0a30BMMHM  LIIHHOCTSAMM i  JMCKypcOM JIi0epalbHOro  Xapakrepy, a
CMpaBeUTUBICTh 1 YECHICTh 3araJioM Bi/I3HAYAIOTBCS SK «IOHATTA, IO HE
MaloTh CTOCYHKY 10 €KOHOMIKM i ekoHomicTiB» [3, c. 58] i, BianoBiaHo, «Ha
XKanb, 3arnporoHoBaHa Poyi3om Teopis IMCTpUOYTHBHOI ClpaBeJIMBOCTI
3IMIIAETHCS  JIMLIE TEOpPi€lo, 5Ky BaKKO 3aCTOCYBAaTH Ha IPaKTHIID
[3,c.593]. 3aBepuryroun 3BepHeHHs 10 koHuenuii Puuapma A. Ilosuepa,
3rafiaeMo, o AyMKH i i1e1 B Hili ABIAI0TH cOO0K0 3BUYANHMIA TOBAp, 110 HOro
y BEIHMYE3Hii KUIBKOCTI BUPOOJIsie KOHKYPEHTHUI PUHOK, a «PUHOK iIei, Mpo
akuii mucaB e [onme, € ¢akTom, a He JMIE PUTOPUUHOIO (iryporoy
[3, c. 838]. Brpyuanus nepxaBu B poOOTy PUHKY ileil MOXe CTBOPUTH JIMIIE
HeOe3meKy pyifHauil 1eMOKPAaTUYHOTO MPOLECy, a SIKIIO PO3rJIsJaTH NpaBo B
KOHTEKCTi CIpaBH PO3MNOALNY PpecypciB, TO MpaBoOBa CHCTEMa BU3HAETHCS
METOJIOM PO3MOJLTY PecypciB, sIKHii MOCTYNAETHCSA PHHKY, IO «Kpalle OL[iHIOE
IbTepPHATHBHI BUKOpUCTaHHA» [3, c. 661]. Ilincymyemo, mio HaBemeHi
TNOJIOXKEHHS MPECTaBIIAIOTh CyNepewInBy Ta AMCKYCiiHY, ane aBTOPUTETHY
JYMKY LOJO MepCreKTUB PO3BUTKY MpaBa i TAKOX Pernpe3eHTYIOTh BINIMBOBUIA
aHIII0-aMepUKaHChKUI cBiT. Hackinbku nojibHe MeToA0IOriYHe CripsiMy BaHHS
€ TaKuM, 110 BiIoOpaXkae akTyasizalilo eKOHOMIYHOrO iHTepecy B Cy4aCHOMY
CBITi i, MOXKJIMBO, OTO HOBITHE 3a SIKICTIO IHCTHUTYLiHE MPEICTaBIEeHHS, i K
BOHO MOJK€ BiJOMTHCS Ha MUTAHHAX THUITIOJIOri3ail, BUAIIEHH]I HALIOHAIILHOTO i
CHIBNPsDKIHHA HOro 3 MDKHAPOJHMM TpPaBOM Yy MparMaTMYHUX BUMipax
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iMIJIEeMEeHTALli{ TOLO — HA HAIy JTyMKY L€ OKpeMHii 3MicTOBHUI OJI0K BapTHi
JI0JIaTKOBO1 HAyKOBOI yBaru.
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MUTAHHS KOPOJIIBCHKOI BJIAJIU B TPAKTATI TEHPI
BPAKTOHA «ITPO 3AKOHH I 3BUYAT AHTJITi»
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CMYOCHMKa eKOHOMIKO-nPas06020 (haxyibmemy

Ooecovrutl nayionanvnuit ynisepcumem imeni I. I. Meunukosa
m. Qoeca, YVkpaina

Bigomo, wo XIII cromiTrs — oaMH 3 OCHOBHUX eTamiB B icTopil
CTAHOBJIEHHs1 ~ aHIJIiiChKOT cymoBoi cucremun. Came TOai  BiuOyJsocs
CTaHOBJICHHs1 «nvcaHoro npaBo» (lex scripta), sike CcTajgO HeBiA'€MHOIO
YaCTHHOIO CYyCHUIBHO-NONITHYHOrO SKUTTA. Cepen cnpob y3aralbHUTH i
3adikcyBaTH  JIOCBiJl  aHIVIIHCBKOI  IOPUCHPYAEHLIT 3HA4YHMIT  iHTepec
NpeAcTaBisie TNpaBoBa nam'atka Lboro yacy — tpakrar I'. bpakrona «IIpo
3aKOHHM i 3BMYAl AHMII», AKMA CTaB, 3 OJHOro OOKY, KOIEKCOM, B SKOMY
Briepiie 3a(ikcoBaHi HeMMCaHi HOPMM aHIJIIHCHKOTO MpaBa, a 3 iHIOro 6OKy —
HOBUM payHIOM MOJITUYHOI OopoThOM micnst npuiiHATTS Benukoi Xxaprii
BiIbHOCTEH. Y MNpaKkTUuHIi AisabHOCTI aBTOpUTET TpakTata I. BpakToHa
MiATBEPPKYEThCS (hakTaMH, KOJIM HaBITh Ti CY/I, AKi CTBEPIXYBAIIH, IO HOro
BUCHHS HIKOJIM HE PO3IIIAIIMCS K JDKepesio aHIJIIMCbKOro mpasa, LUTYBaIH
iioro Ui mocuieHHs cBO€i apryMeHTailii. Yce 1e i 103BOJIWIO oMy cTaTu
OCHOBHUM JpKepesioM npaBoBoi jiteparypu XII-XIV cr. [1, c. 167].

Ockinbku Tpakrar ['. BpakroHa € mepmum J0CBiIOM 3BOLY HOPM
AHIVIIAICBKOro 3arajJbHOrO MpaBa, HOro BiOpi3HA€ Oeska XAOTUYHICTH i
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