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CECHY PROCEDURALNEJ FORMY DOWOD OBRONCY W
POSTM"POWANIU KARNYM

Artykul bada poszczegolne cechy charakterystyczne udzialu
adwokata w post“powaniu dowodowym w post*powaniu karnym.
Analizowany jest charakter prawny zbieranych przez strony informacji
w postepowaniu wst*pnym w trakcie postppowania karnego.
Stwierdzono, ze informacje te przybieraj® form? dowodu (dowodow
kryminalistycznych) dopiero po bezposrednim ich przebadaniu w
s%dzie pierwszej instancji. Wyjasniane jest ich znaczenie podczas
post?powania wst*pnego.

W. Trofymenko

Slowa  kluczowe:  postQpowanie  dowodowe;  adwokat, doktor nauk prawnych
informacje o faktach; zbieranie dowodow; konkurencyjnosc. docent katedry
postepowania karnego

DETAILS PROCEDURAL FORMS OF PROVING DEFENDERS Narodowego
IN CRIMINAL PROCEEDINGS Uniwersytetu

Prawniczego im.

The article explores some features of participation in proving Jaroslawa Mqdrego

the defense in criminal proceedings. Analyzes the legal nature of the (m. Charkow, Ukraina)
information about the facts that are going to parties of criminal

proceedings during the pre-trial investigation. Concluded that such

information is becoming increasingly important evidence (forensic evidence) only after their
direct investigation in the trial court. It turns out their value during the pre-trial investigation.

Key words: evidence; defender; information about the facts; collection of evidence;
competitiveness.

OCOBJIMBOCTI MPOLLEECYA/TbHOT ®OPMW AOKA3YBAHHSA 3AXNCHUKOM Y
KPUMIHAZTIbHOMY TTPOBAOXKEHHI

B crtarTi pgocnigkeHo OKpemi 0CO6/MBOCTI y4yacTi 3aXMCHWKA B [JOKa3yBaHHI B
KpMMiHaNbHOMY NpoBa/pKeHHi. AHani3yeTbCH MNpaBoBa Npupoga BifomocTel, fiKi 36uparThbes
CTOPOHaMW  KPWMiHA/IbHOTO MPOBaKEHHA nNif 4ac A0CYAOBOro po3cnifyBaHHA. 3pob6neHo
BUCHOBOK NpO Te, WO Taki BifOMOCTI HabyBalTb 3HayeHHA [0Ka3iB (Cy[OBMX [OKa3iB) nuLle
nicns ix 6esnocepeHbOro0 AOCNIIKEHHA B CYAi NepLuot iHCTaHUil. 3'ACOBYETLCA X 3HAYeHHA Nif
yac [0Cy[0BOro po3cnifyBaHHS.

Knio4yoBi cnoBa: [0Ka3yBaHHA; 3aXUCHWK; BifOMOCTI Npo (akTu; 36MpaHHs [0Ka3is;
3MaranbHicTb.

OfHvM 3 eTaniB Cy0BO-NPaBoBOT pethopmMy B YKpaiHi CTano nNpuiHATTS KpumiHanbHOro
npouecyanbHoro kogekcy (gani KMK). YunHuii KMNK YkpaiHu CcyTTeEBO YKpinuB 3acaam
3MarasibHOCTi CTOpIH Ha BCiX CTafifX KPUMiHaNbHOro npoBaf)XeHHs, B 3B'A3KY 3 4MM, 3a3Hana
3HAYHMX 3MiH npouecyanbHa Gopma LifNbHOCTI BCIX KOro cy6'eKTiB. He € BUHATKOM i LifNIbHICTb
3aXUCHUKA, AKWA, 34IACHIOYM (DYHKLI0 3aXUCTY, € aKTWBHUM YYaCHWKOM KPUMiHAbHOrOo
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npoLecyanbHOro [JoKa3yBaHHA, WO 3abe3neyye MOXIUBICTb BUPIWEHHA HUM MOCTaB/IEHUX
3aBfaHb.

JocnippkeHH0O  npobnemMu  yyacTi  3axXxMCHUMKa B [0Ka3yBaHHI B  KPUMiHaNbHOMY
NMPOBa/PKEHHI B YMOBaxX HOBOrO KPWMIHA/MIbHOTO MPOLECyasbHOr0 3aKOHOAABCTBA YKpaiHu
NPUCBAYEHO HAYKOBI Npaui BifOMUX yKpaiHCbKUX BUeHUX - HO.T. AneHiHa, T.B. Baponomeesor,
B.M. T'mupka, B.I'. ToHuyapeHka. KO.M. [powesoro, JT.M. Jlo6oiika, B.T. Hopa, B.O.
Monenwowka, /1.4. Ypganosoi, M.€. LWymuna, O.I'. AHOoBCbKOT Ta iH. MpoTe ua npobnema €
HacTiNbKW CKMafHOK Ta 6aratoacrnekTHOW, WO e 6arato pokiB OyAe akTyanbHOW ANA
nofanblinMX HayKOBUX JOCNIKeHb, Ha NigCTaBi AKMX MalTb OYTW HanpaubOoBaHi €4uHI Nigxoau
[0 PO3YMIHHA HU3KWM 3aKOHOAaBYMX HOBESI, L0 PErysoTh npouecyanbHy AiANbHICTb 3aXMCHUKA
Ta 0C06MBOCTI NOro y4yacTi B fOKa3yBaHHI.

Mepw HiX 3BEpHYTUCHA A0 aHanisy npouecyanbHOT (DOPMM [J0Ka3yBaHHSA 3aXUCHUKOM B
KPUMiHaNbHOMY MPOBAKEHHI Y MeXaX [aHOT HayKOBOT CTaTTi, 3a3Ha4MMO, L0 HOBA MOAe/b MOro
npouecyanbHOI AiSNbHOCTI OTpMMana HeofHO3HauHi, a iHOAI - 1 NPOTWMNEXHI OLUiHKM haxiBLiB.
OfHI 3 HMX 3a3HayalTb, WO 3 MPUAHATTAM HOBOIO KPUMIiHaNbHOrO MNpoLecyasbHOro
3aKOHOAaBCTBA YKpaiHW Masio Lo 3MIiHUI0CA Y NPaBOBOMY pPeryntoBaHHI AifgNbHOCTI 3aXUCHUKA B
KpUMiHaSIbHOMY MPOBafXeHHI, OCKifIbKWN MOPIBHAHO i3 npoLecyanibHUMU MOX/IUBOCTAMU CTOPOHU
06BMHYBAYEHHSI 3aXMCHUK MaiXe He OTpMMaB HOBUX e(EeKTUBHUX 3ac00iB  34iACHEHHA
npouecyanbHoT (YHKUIT 3axXMCTy. [HWI - HaBnaky BKa3ylTb Ha Te, WO MOX/IMBOCTI 3aXUCTY
3HAQYHO pPO3LIMPEHO MOPIBHAHO i3 paHille YMHHMM 3aKOHOJABCTBOM. He npeTeHAytoun Ha
3'ACyBaHHA ICTMHM B UbOMY CMOpi, BK&XEMO nuile Ti HOBaLil, fAKi BOYEBMAb, HA Hall Morasag,
cBifyaTb NPO MOAEpHi3aLito NpPaBOBOro peryntoBaHHA AifNbHOCTI 3aXMCHUKA B KPUMiHANbHOMY
npoueci.

BignosigHo o 4. 3 cT. 93 KIK YKpaiHu CTOpoHa 3axucTy 34iACHI0E 36MpaHHA [0KasiB
WAAXOM BUTpebyBaHHS Ta OTPMMaHHA Bif OpraHiB [epXXaBHOT BnafgW, OpraHiB MicLeBOro
camoBpsAfyBaHHS, MigNPUEMCTB, YCTaHOB, OpraHisauii, Cny>K60BUX Ta (i3MYHUX OCI6 peyel,
KOMiA [OKYMEHTIB, BiJOMOCTeil, BWCHOBKIB €KCMepTiB, BUCHOBKIB peBi3iil, aKTiB MepeBipoK;
iHiLitOBaHHS NpoBefeHHA chigunx (po3LWyKOBMX) Aiil, HernacHMX cnigunx (po3wykKoBux) Aiin Ta
IHWKXX npouecyanbHUX [fild, a TakoX WAAXOM 3A4IACHEHHSA IHWWX Ail, AKi 34aTHi 3a6e3nedunTut
NOJAHHA Cydy HaNeXHWUX i AONyCTUMMUX [JoKasiB. [l0 OCTaHHIX fiil, SKi € HOBUMWU [NS
3aKOHOAABYO0T MOJeni HiSNbHOCTI 3aXMCHMKA B KPUMiHaIbHOMY Mpoueci YKpaiHu, 30Kpema, chif
BifJHECTM OTPMMaHHA 3aXUCHUKOM Ha MifAcTaBi yxBaiu CAigyoro cypdi uv cygy TUMYacoBOro
[JOCTYNY A0 peyeil i QOKYMEHTIB Ta NPOBeAeHHSA 3a HEO6XIAHOCTI TX BUIMKM, 3a1y4Y4eHHS CTOPOHOL
3aXUCTy eKcnepTta NS NPOBeAeHHs EeKCnepTusn, Lo MoXKe OyTu 3AIACHEHO fK Ha [O0roBipHMX
3acafilax, TaK i 3a K/0MOTaHHAM CTOPOHM 3axXMCTy 3a YXBajok cnigyoro cypgi. Ha nosuTtusHy
OLiHKY 3acnyroBye i nepegbayeHe 4. 5 cT. 46 KIMK YkpaiHu npaBuio npo Te, WO 3aXUCHUK Mae
npaBo MaTU KOH(igeHUiHe nobavyeHHs 3 Nifo3ptoBaHUM 6e3 [03BOMY CAifyoro, a BigMoBa Bij,
3axMcHMKa abo Moro 3amiHa MOBMHHA BiAOyBaTUCA BUK/IKOYHO B MPUCYTHOCTI 3aXMCHMKa Micns
HafaHHA MOXMBOCTI KOHiAeHUiINHOro cninkyBaHHA (4. 2 cT. 54 KMK YkKpaiHu).

BkasaHi 3akoHOfaBuYi HOBauii, YysABAAETbCA, CNPUAIOTL ePEKTUBHOCTI  3aXUCTy B
KpUMiHanbHOMY MpoLeci Ta CTBOPHOKTb HeobXigHe MigrpyHTA ANs peanisayii 3aXMCHUKOM 1Oro
npouecyanbHOT (YHKUIT, fKa B cuiy 0C06AMBOT 3HAYYLWOCTI ANS 3axucty npas, c€B06OA i
3aKOHHWX iHTepeciB 0CO6M B KpUMiHANIbHOMY NPOBaf)KeHHI € KOHCTUTYLUiNHOW. Cnpusie 3axXucTy i
PO3LWMNPEHHS 3MarafibHOCTI Nif Yac AOCYL0BOr0 Po3CNifyBaHHA KPUMiHaNbHUX MPAaBOMOpPYLUEHb,
a/ke BinblWIiCcTb 3axofiB 3abe3nevyeHHs KPUMiHANIbHOrO NPoBafXeHHS 06MpatoThCa 3a PilleHHAM
cnifyoro cyagi i3 3acTtocyBaHHAM 3maranbHOi NpoueAaypy CyLOBOr0 po3rffgy KAOMOTaHHA
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CTOPOHW KPWMIHANBHOrO MNPOBafKEHHA. YyacTb 3axMCHUKA B LbOMY CYAOBOMY PO3rnsgi
3abe3rneyye 3axXMCT HUM 3aKOHHMX iHTepeciB Mif403pHOBaHOrO.

BogHouac, aHanisyoumM KOHUENTYyasbHi MUTaHHA y4yacTi CTOPOHU 3aXWUCTY B A0Ka3yBaHHI
BIANOBIAHO A0 HOBOrO KPMMIiHA/MbHOrO MpPOLECyasbHOro 3aKOHOAABCTBA YKpaiHW, He MOXHa He
3YNMUHUTUCA Ha OfHIN npobnemi, AKa, yABAAETLCA, € OAHIEID 3 HalbINbLW aKkTyasbHUX B yMOBax
CbOrofeHHs. aeTbcs Npo 06MeXeHicTb 3aXMCTy B MPOCTOPO-4acOBOMY BUMIpi, OCKINbKW 3rifHO
nepegbayeHin KMK YkpaiHn mogeni 34iiCHEHHA [OCYAOBOro po3C/ifyBaHHA 3axucT HabyBae
KOHKPeTHOI npouecyanbHOT hopmu nvwe nicns nosifomaeHHA ocobi npo nigospy abo nicnsa i
3aTPUMaHHA 3a Mif03pOot0 Y BUMHEHHI 3104MHY. Tpu LUbOMY HeOo6XigHO 3a3HauuTun, WO B CUly
HU3KM 06'EKTUBHMX (DaKTOPiB 3aKOHOM He nepefb6ayeHO MOMeHTY abo CTPOKY MOBifOMIEHHS NPO
nigospy (3a BUHATKOM BUNAAKY 3aTpMMaHHA 0COoOM 3a MiZ03POH0 Y BUMHEHHI 3/10UMHY B MOPALKY,
nepegbavyeHomy crtatteto 208 KIMK YkpaiHum). Ha npaktuui AOCUTb PO3NOBCIOXKEHOK €
cuTyauis, Konu ocobi NOBIAOMAAETHCA NPO NiJ03pY HanpUKiHLI AOCY[0BOr0 po3cnifyBaHHs, a
3roOM CKajaetbCs 0OBMHYBANbHWUI aKT, AKWA HanpasfifeTbCA A0 Cydy. Y Takux BuUNagkax
MOXX/IMBOCTI 3aXUCTy (haKTUYHO MiHIMI30BaHO MaiXe A0 TOro vacy, Koam ocoba HabyBae cTaTycy
Mifo3poBaHOro, a TOMY B YKa3aHWX KPUMIHaNbHUX MPOBafXeHHAX Yy4yacTb 3axuUCHuKa 6
[0Ka3yBaHHI Mif yac f0Cy[0BOro po3cnigyBaHHsA BigOyBaeTbCs NMLIe Ha eTani oro 3aBeplUeHHs i
HaBpsf YM MOXKe 6YTU BM3HAHA LOCTATHbOK Ta e)eKTUBHOK 3 TOYKM 30pY 3abe3neyeHHs Mpas i
3aKOHHUX iHTepeciB 0cobM, CTOCOBHO AKOT Ae-(hakTo 34iliCHIOBaNoca 40Cy0Be PO3CAifyBaHHS.

AHani3 3aKOHOJaBYMX MOJMIOXKEHb, AKi PEryniolTb Y4yacTb 3aXMCHWKA B [0Ka3yBaHHi B
KPUMiHaNbHOMY NPOBaKEHHI, A03BONAE AiIATM BUCHOBKY NpO Te, WO y 6iNbWwoCTi BUNAAKIB BiH
MOXe OTpuMaTu [OKa3u nulle OornocepefkKoBaHO, TO6TO peani3ylouu NpaBo Kaonotatu nepej
cnifuum, nNpoKypopomM abo cnigymm cyfaeto Npo NpoBefeHHS TUX UM IHWKUX NpouecyanbHUX Aii.
3anpoBajKeHHs MapanesibHOro afjBoOKaTCbKOro po3cniflyBaHHs, Npo fke 6araTo pokis Mwwnocs y
IOPUAMYHIA niTepaTypi (30Kpema, LWAAXOM CaMOCTIMHOro NpoBefeHHs aABOKATOM Chiguux [ii)
[1, C. 235], B YKpaiHi TaK i He Bigbynocs. Xouya i Tpeba Big3HauMTL, WO B NEBHIA Mipi ua iges
matepianizoBaHa B KIMK YkpaiHn yepe3 HafaHHA 3axWUCTy MOX/MBOCTI CaMOCTIAHO 3anyyaTu
ekcnepta ANn8 NPOBEAEHHSA EeKCMepTu3un, 34iACHI0OBATM BUIMKY pedyell i JOKYMEHTIB Ha nigcTasi
yXBa/in CNifyoro Cyfai, a TakoX peanizoByBaTy Ti npaBa, CNpPSMOBaHi Ha 36MpaHHA AoKasiB, WO
3ageknaposaHo y c1. 93 KIMK YkpaiHu. Pa3om 3 TuM, npouecyanbHi MOX/IMBOCTI 3aXUCHUKaA
CaMOCTIAHO 3any4nTW ekcrepTa Ans NPOBefAeHHA eKCnepTusm 6arato B HOMY OOMEXeHi TUM, Lo
3rigHo o 4. 3 cr. 93 KIMK YkpaiHn BiH MOXe BUTpebyBaTU Nuwie Konii AOKYMEHTIB, AKi Yy
OinbWOCTI BMMNafAKiB, AK CBiAYWTb MpaKTUKa, He MOXYTb OyTW AOCTaTHIMU AN NPOBefeHHS
ekcneptusn. Tomy i B UMX BWNaAKax 3aXMCHUK BUMYLUEHWIA 3BepHyTMCA [O Chigyoro 3
KNOMNOTaHHAM NpPO HafaHHA OpuriHanis LOKYMEHTIB AN NPOBefeHHs BiAMOBIAHOr0 eKCnepTHOro
[OCNIIXEHHS.

Ha okpemy yBary 3acnyroBye BWpiLLeHHA MNUTaHHA CTOCOBHO BW3HAYEHHS MPaBOBOI
npupoan TOro iHopmauiiHoro MaTepiany, AKWMIA 36Mpae 3axMCHWK Mif 4ac 3[iNCHEHHSA
KPpUMiHafIbHOTO  NpPOBaXKeHHA. A[Ke, BUXOAAYM i3 NneranbHOT JeiiHiyil  gokasiB, fka
chopmyniboBaHa 3akoHofaBuem Yy 4. 1 c1. 84 KIIK YkpaiHu, gokaszamy B KpUMiHaNbHOMY
NPoBaKeHHI € (pakTUYHi AaHi, oTpuMmaHi y nepepbadeHomy KMK nopsagky, Ha nigctaBi AKMX
CNifumnin, NpoKypop, cniguvii cyaas i cyd BCTAHOBIOKTb HasBHICTb 4YM BIACYTHICTb (DaKTiB Ta
06CTaBWH, WO MalTb 3HAYEHHA ANA KPUMIHANbHOrO MPOBafXXeHHS i NigNAralTbh [LOKa3yBaHHIO.
Pasom 3 TuM, BigNoBigHO A0 4. 3 cT. 93 KIK YkpaiHu CTOpOoHa 3aXWUCTy 34iACHI0E 30MpaHHA
[OKas3iB LUNAXOM NPOBeAeHHS BKa3aHWX Y 3aKOHi npouecyanbHUX Aid. Y 3B'A3KY 3 UMM BUHUKAE
notpe6a B TAyMayeHHi HaBeLeHUX HOPM 3 METO 3'ACYBaHHA [LiAICHOIO 3HayYeHHsA Ta NpaBoBOI
noMnoamn TUX mMaTeoianis (neyeid i JOKYMeHTIB! siki OTRMMAHO 3aXMCHUKOM MiN 4ac ioro y4acTi B
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KpUMiHaSIbHOMY NpPOBaKeHHi. 3 ofHOro 60Ky, BMXOAAYM i3 3MICTy BKaszaHOI HOpMW cTatTi 84
KMK Ykpainu, hakTuyHi fadHi HabyBalTb 3Ha4yeHHS [0Ka3iB, KOMM Ha iX nigctasi cnigyui,
NPOKypop, CNiAYMin cypas i cyf BCTaHOBMKOKTL NpeaMeT AOKasyBaHHsA, a ToMy i 3ibpaHi
3aXUCHUKOM (haKTUYHi AaHi He MOXYTb OyTW fAOKazamu [0 TUX Hip, MOKW BOHW He 6yayTb
BMKOPUCTaHI CNifjuuMm, MPOKYpPOpOM, CNig4yMM CYLLEel 4uM cyfom. 3 iHWoOro, - 3a npasuiamu
ctatTi 93 KMK YKpaiHu CTOpOHa 3axucTy 3AiACHI0E 36MpaHHA caMe [0KasiB, a He Oyab-aKux
maTepianis, WO MIiCTATb (aKTU4YHI [aHi, AKi MOXYTb OYTW BUKOPWUCTAHI B A0KasyBaHHIi. HAK
CNywHo 3a3Hayae M.E€. Lymuno, KputepieM NeriTUMHOCTI [OKasiB € KOMYHiKaTUBHa
payioHanbHICTb, CyTb AIKOT Mondrae y HafaHHi cBo60AM B OLiHLI [AOKa3iB Yepe3 aprymeHTauito y
QUCKYpCi Npy BCTaHOBNEHi npaBoBili npouefypi. ToMy Jokasu cnif Bu3HaBaTW CYLOBOMY
opraHy, He MoB'A3aHOMY i3 PYHKLIAMN KPUMIHANBHOTO nepecnifyBaHHA 4u 3aXUCTY. Y 3B'A3KY 3
UMM HayKoBeLb OOrpyHTOBAHO 3rafjaB HaykKoBYy no3uuUit0 BifomMoro npouecyanicta B.A.
[opoxoBa, AKWIA, XapaKTepusyrum ncuxivyHe BifOOpPaXeHHA (haKTiB peanbHOT AiACHOCTI,
HarosowysaB, WO BOHO 3aBXAM Cy6'eKTMBHE | OOGYMOBOETLCA  IHAUBIAYaNbHUMMU
0COBNMBOCTAMU HEPBOBOI CUCTEMU OKpPeMOT NoaMHU. HeBunagkoso, 3azHayae M.E. Lymuno, B
TEKCTi CBOro (PyHAAMeHTasbHOro MOHOrpagivyHoro gocnigkeHHs B.A. [lopoxoB BXWBaB
CNOBOCMNONYYEeHHS «CYyfO0Bi fokasu» [2, C.47].

BkasaHuii nigxig BifOMUX BYEHUX A0 PO3YMIHHS [OKa3iB Y KPUMiHaNbHOMY MPOBaAXKEHHI
YABAAETHCA LOCUTb MAIAHUM | TakuMM, L0 BUTIKAE i3 TNYMAUYeHHA HOBITHbOrO KPUMIiHANbHOTO
npoLecyanbHOro 3akoHofaBCcTBa YKpaiHW. BiH 3acHOBYeTbCA Ha MnonoxeHHAX KIMK YkpaiHu,
BifNOBIAHO [0 AKMX HE MOXYTb OYTW BM3HAHI JOKa3aMuW BiJOMOCTI, WO MICTATLCA B MOKa3aHHAX,
peyax i [JOKyMeHTax, fiKi He Oynu npeameTom 6e3MocepefHbOro AOCAIMKEHHA Ccyay, Kpim
BUNagkiB, nepegbaveHnx KIMK. Cya moxe NpUAHATK SIK AOKa3 MokKasaHHS OcCib, fKi He farTb iX
6esnocepefHbO B CYL0BOMY 3acifiaHHi, nuuwe y Bunagkax, nepegbaveHmx KK (4. 2 c1. 23 KMNK
YKpaiHun). TnymayeHHs LuX NOIOXKeHb [03BONSE AINTU BUCHOBKY MPO Te, WO CYAO0BI pilleHHS, 3a
3araslbHMM NpPaBWIOM, MOXYTb O6IPYHTOBYBaTMUCS NWLLE CYAOBUMWU [OKazaMu, TOOTO TUMM, LLO
6esnocepeHbO AOCAILKEHO CYAOM i3 AOTPUMaHHAM nepefbavyeHol 3aKOHOM npouecyanbHoT
(hopMy B YMOBax 3maranbHOT npoueaypu i 3abesneyeHHs yyacHMKaM CYf0BOro 3acifiaHHs 6patu
yyacTb B iX JocfifKeHHi. ®aKTUYHI [aHi, AKi OTpMMaHO nif 4ac [LOCYLOBOro po3ciifyBaHHSA
CTOPOHOI 06BMHYBAYEHHSA YN CTOPOHOI 3aXMUCTY, MOXYTb MaTW [JOKa30Be 3HAYEHHH nuLle Ans
caMuUx e CTOpiH, [Ana O0O6rpyHTyBaHHA 1X nNpaBoBOi no3uuii. Jokasy Ha [OCyLOBOMY
npoBafXeHHi, cnpasejineBo 3asHavae M.€. LUymuno, 6yayTb nuwe fis cnifyoro i Npokypopa,
ane WmoBipHMMKM ana 3axucHuka i cygy [2, C. 48]. BuHATKOM € BuMagku, nos'asaHi i3
HeoOXiAHICTIO OTPMMATK MOKa3aHHS CBigka YM MOTEPMLIOro nif vyac AOCYA0BOro pPo3cnifyBaHHS,
AKWLO 4epe3 iCHYBaHHA Hebe3nekn ANA XUTTA | 340pOB'S CBigKa UM MOTEPMLIOro, iX THAXKOT
XBOPO6M, HAABHOCTI IHWWUX O06CTaBMH, WO MOXYTb YHEMOX/WBAKOBATU iX AOMNUT B cyni abo
BMNJVHYTU Ha MNOBHOTY YW [OCTOBIPHICTb MNOKa3aHb, Y HAKMX CTOPOHA KPUMIiHA/IbHOIO
NPOBaJ)KeHHA Mae NpaBo 3BEPHYTWUCA 4O CNIAYOro CyAAi i3 KNONOTaHHAM MPOBECTU AOMUT Takoro
CBifKa 41 NOTepnLoro B Cy4oBOMY 3acifaHHi, B TOMY YMUCNi OLHOYACHWUIA JONUT ABOX Yu Ginblie
BXe A0oNnuTaHuX ocib. Y LboMy BMMaAKy AOMNUT CBifKa YM MOTEPnifioro 34iiCHIETLCA Y CYy[0BOMY
3acifjaHHi B Micui posTawyBaHHA cygy abo nepebyBaHHS XBOPOro CBigka, MOTepninoro B
MPUCYTHOCTI CTOPIH KPUMIHaNbHOro NPOBafKeHHA 3 OTPMMaHHAM MpaBWN MPOBeAEHHA LONUTY
nig yac cygosoro posrnagy (4. 1 ct. 225 KIK YkpaiHu). Takum UYMHOM, MOKa3aHHA CBifka uu
noTepninoro, HafjaHi Mig 4ac [OCYAOBOr0 pPO3CNILYBAHHA, MOXYTb MaTW 3HAUYEHHS CYLOBUX
[l0Ka3iB Nnwe 3a YMOBM HafaHHA iX cnifyomy cypfdi 3 AOTPMMaHHAM npouecyanbHOT Qopmu
JonuTYy B CYAOBOMY po3rnagi. BCTaHOBMBLUM TakuMil BUHATOK i3 3ara/ibHOro npasuna
6e3nocepeHbOr0 JOCNIAKEHHS A0Ka3iB CYAOM, AKWIA 3a1MCHIOE CYL0BWIA PO3MASAL KPUMIHANbHOMO
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NnpoBa>XKeHHA, 3aKoHOfaBelb, 3 04HOro 60Ky BpaxyBaB Ti HeBifKMafHI BMNagKW, 3a AKUX JONUT
CBiflKa YM MOTepninoro € HeobXigHUM, a 3 IHLWOro - 3 METOK HafaHHA TakMM MOKa3aHHAM CU/u
Cy[OBMX [OKa3iB nepefbdaynMB BUKNHOYHO CYAOBY npouefypy iX OTPMMaHHA. 3a HasBHOCTI
BifNOBIAHMX MifACTaB KNOMOTAHHA NPO AOMWUT CBiAKa YW NOTepniforo cniguMm cyfnnero Moxe
3a9BMTU CTOPOHA 3axMCTy. B 6inbwoCTi iHWWX BMNaAKiB, KOMW CBIAOK YM NOTepninuii B 3mMO3i
[aBaTu MoOKa3aHHA B MaibyTHbOMY CyLOBOMY pO3rnsfi, CTOPOHA 3axXMCTy MOXe 3afBUTU
KN0NoTaHHA Mpo X [ONUT CAigYuM 3 MeTOK (DOPMYBaHHA Yy CTOPOHU 06BMHYBayeHHSs
BiMNOBIAHOr0 YAB/IEHHS LUWO0A0 HAaABHOCTI 06CTaBMH, #AKi CBif4aTb Ha KOPUCTb 3axXUCTy
nigosptoBaHoro. CamoCTiiHO fonuTaTU CBigKa 4y NOTepninoro 3axuCHWK He BMpasi, npoTe
BignosigHO fo0 4. 8 cT. 95 KIK YKpaiHM Yy HbOro € MOXIUBICTb OTPUMATU Bif YYaCHUKIB
KPUMiHa/IbHOTO MpPOBaJKeHHA Ta IHWMKX OCi6 3a iX 3rofol MOACHEHHS, fAKi He € [IKepenom
[l0Kas3iB.

CucTeMHUIN aHani3 3a3HavYeHNX HOPM [0Ka30BOro npasa [03BONAE LiATU BUCHOBKY Mpo Te,
O CTOpPOHA 3axuUcTy Mig yac JOCYLOBOro posc/nigyBaHHA 30upae He Aokasu, a BigoOMOCTi Mpo
(hakTu, AKi NignarawTb A0KasyBaHHIO. Taki BifOMOCTI (opmanisytoTbCcs Yy BifMOBIAHUX peyax i
JoKkyMeHTax (maTepianax). Cuny fgokasis (CyLoBMX) Taki Matepiany OTPUMYKOTb auLle nicna ix
6e3nocepeHbLOro LOCNIIKEeHHS Ta OLiHKM CYLOM B yMOBaxX CYA0BOro po3rnsjy KpUMiHanbHOro
npoBagKeHHsA (abo 3a HadABHOCTI nepefbavyeHMX 3aKOHOM MNiAcTaB - CHAIAYMM  cypdelo  3a
npasuiaMmu CyfoBoro posrnsagy). 3a npasmnamu cratTi 94 KMK YKpaiHy KOXHUIA foka3 nignarae
OUIHLI 3 TOUYKM 30pY HANEXHOCTI, AONYCTUMOCTI, LOCTOBIPHOCTI, a CYKYMHICTb 3ibpaHUX [LoKa3iB
- 3 TOYKM 30pYy [OCTATHOCTI Ta B3aEMO3B'A3KY [A/1F MPUAHATTA Bi4NOBILHOrO MpouecyanbHOro
PiLLIEHHS.

TaknMil BUCHOBOK, Ha Hawy [AYMKY, 00YMOB/IEHO KOHLENTYaNbHOK 3MiHOKW Migxoais
3aKOHOAaBLA A0 3aKpinaeHHS HOPMATUBHOT MOAeni 34iiCHEHHA KPUMiHa/IbHOrO MPOBafXKEHHS B
CyAi nepwoi iHcTaHuii. KoHuenTyanbHUn xapakTep 3MiH, WO Bigdyaucsa i3 NPUAHATTAM HOBOrO
KPMMiHaNbHOrO MpoLiecyanbHOro 3aKOHOAaBCTBA YKpaiHW, Nonarae B HacTynHomy. No-nepuue, Ha
BigMiHy Big KIMK YkpaiHu 1960 p., cTopoHa O6GBMHYBauyeHHS Hanpasnfe A0 Cydy He BCi
maTepiann KpuMMiHanbHOT CrpaBu, a nuwe 006BUHYBaNbHWIA akT i nepegbaveHi ctatTero 291 KMK
YKpaiHn JofaTkv A0 HbOro. HagaHHA cydy iHWWX AOKYMEHTIB [0 NMOoYaTKy CY[0BOro po3rnsgy
3a00pOHAETLCA. 3ibpaHi CTOpOHaMMW BiAOMOCTI MPO (haKTW, NEFITUMHICTL AKUX caMe SIK [0Ka3iB
MOXe OyTW BM3HaHa /fuwe CyLOM, HajalTbCA B CYAOBOMY PO3rnafi  KpMMiHa/lbHOro
NPoBaf>KeHHs Ana 1X 6e3nocepefiHbOro AOCNILXKEHHA CYAOM 3a Y4yacTo CTOpPiH CYZOBOro
npouecy. [llo-gpyre, Ha BigMiHY Bif paHilwe 4YWHHOT MOAeNi A0KasyBaHHA B KPUMiHa/IbHOMY
npoueci, HOBITHE 3aKOHOAABCTBO YKpaiHW, AK 3a3Hayanocs Bulle, 3a60pOHAE O6I'PYHTOBYBATM
CYfOBe pilleHHs fokKasamu, fKi 6ynu oTpumaHi nig 4vac LOCYAOBOro po3c/ifyBaHHS, NpoTe He
oynn npegmMeToM AOCAIMKEHHA B cyadi. MM KapAuHanbHO 3MIHEHO MpPaBOBE 3HAYEeHHS TUX
maTepianis, fAKi OTpMMaHi CTOPOHaMW KPUMiHA/IbHOrO MPOBa[XXEHHA nif 4ac [OCYA0BOro
po3cnigyBaHHA. BOHM MalTb 3HAYeHHA uwe Ans  06rpyHTYBaHHA  MO3UUIT  CTOPOHM
KPpUMiHaSIbHOTO NpoBafKeHHsA. [na 06BMHYBauyeHHA AK npouecyanbHOT QYHKLUIT, WO AeTepMmiHye
3LIACHEHHA [HWWX npouecyanbHUX (YHKUINA (3aXucTy, NpaBOCYALsA), CYKYMHICTb HasABHUX Yy
mMaTepianax KpUMiHa/lIbHOrO MPoBafXXeHHA (aKTUUHUX [aHUX, AKI NiTBEPLXKYHOTb BUYUHEHHS
KOHKPETHOI 0C0060I0 KPUMiHaNbHOrO MpaBOMOPYLUEHHA, € AOCTaTHbOK NPaBOBOK MiACTaBON
ANS iHILiOBAHHA CYy[0BOr0 Po3rnagy KPUMIHANbHOTrO MNPOBAXKEHHS LWNAXOM HamnpasieHHA [0
Cygy O06BMHYBa/IbHOrO akTy 3 BiANOBiAHMMMK fojaTKaMu Ta 3AiICHEHHA  [0Ka3yBaHHS
06BUHYBauYeHHA B cyai. [na 3axXMCTy HasBHI y HbOro Martepianu, WO MICTATb (DaKTWUUHI [aHi,
AKUMW  CNPOCTOBYETHCA Mifgo3pa abo MOM'AKWYETHCA MOX/INBE KpWMiHanbHE MOKapaHHA
nifo3poBaHOro, 06BMHYBAYeHOro, MaltTb 3HAYEeHHA MpPaBOBOI MiACTaBM ANA  3aAB/EHUA
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BIAMOBIAHMX KNOMOTaHb Ta CKapr nifg 4ac [JOCyAoBOro po3cnigyBaHHA abo  34iMiICHEHHS
[0Ka3yBaHHA B Cyfi | BAKOPUCTaHHA X fK CY[OBMX [OKa3iB. 3BaXKaluy Ha CKasaHe, YAB/AETbCA
6ifbll KOPEKTHOK MNO3ULisS 3aKOHOAaBLA, BU3HAyYeHa B 3aKOoHi YKpaiHM «[po ajBokaTypy Ta
afIBOKATCbKY [AifNbHICTb», a caMe - pernaMeHTyrun npodeciliHi npaBa ajgBokaTa, 3aKOHOAaBeLb
nepegbaymB He Moro npaso 36MpaTu AOKasM, a NpaBo afBoKaTa 36uMpaTu BiOMOCTI NpPo (akTw,
WO MOXYTb OYTW BMKOpPUCTaHI fK gokasu (cT. 20).

MigcymoBytoun  CKasaHe, HeO6GXiAHO 3a3HAaYMTK, WO YMHHA NpaBoBa MOAE/Nb 34INCHEHHS
[OKa3yBaHHA 3aXMCHUKOM Y KPUMiHaNbHOMY MPOBa)KeHHI HaZlae oMYy HOBUX MOX/IMBOCTEN ANA
BUpiLLEHHA 3aBfaHb 3axMCcTy. BoOHa, K nNokasye MpaB03acTOCOBHAa MpaKTuKa, MoTpebye
Nnofanblioro  YAOCKOHaNneHHs, MpoTe TMOBMHHA BW3HAYaTMUCA 3MarasbHICTIO K 3acafolo
KpUMiHaNbHOro npouecy, fika B Cyfi nepwol iHCTaHUiT 32 YAHHUM 3aKOHOLABCTBOM YKpaiHu
HabyBa€e CUCTEMOYTBOPKKOYOIO 3HaYeHHS.
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DETAILS PROCEDURAL FORMS OF PROVING DEFENDERS IN CRIMINAL
PROCEEDINGS

VTROFIMENKO

One of the stages of the judicial reform in Ukraine was the adoption of the Criminal
procedure code (hereinafter the code of criminal procedure). The current criminal procedure code
of Ukraine has significantly strengthened the principles of the adversarial system at all stages of
criminal proceedings, therefore, suffered significant changes in procedural form of the activities of
ail its subjects. Is no exception and the activities of the defender, who, realizing the function of
protection, is an active participant of the criminal procedure evidence that enables it to solve the
tasks.

The study of the problem of participation of the defender in evidence in criminal
proceedings in terms of the new criminal procedural legislation of Ukraine dedicated to the
scientific works of the famous Ukrainian scientists, Y. P. Alanna, So Century. Varfolomeeva, B.
N. Gii'ka, C. G. Goncharenko, Y. M. Prosavage, L. M. Loboiko, such as Nora, Acting Cinderella,
L. D. Udalova, M. E. Shumylo, O. G. Yanovsky, etc. However, this issue is so complex and
multidimensional that many more years will be relevant for further research on the basis of which
should be to develop a common approach to the understanding of a number of legislative
regulations governing the procedural activity of the defender and especially its participation in the
proof.

Before turning to the analysis of the procedural form of proof defender in criminal
proceedings within this scientific article, please note that the new model of its procedural activities
have been ambiguous and sometimes conflicting experts ' assessments. Some of them note that
with the adoption of the new criminal procedural legislation of Ukraine little has changed in the
legal regulation of the activities of the defender in criminal proceedings, as compared with the
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procedural capabilities of the prosecution defender almost got a new effective means of
implementing procedural security features. On the other hand indicate that protection is greatly
expanded compared to the previously applicable law. | do not claim to truth in this dispute, we
will specify only those innovations that clearly, in our opinion, indicate the modernization of the
legal regulation of the activities of the defender in the criminal process.

According'clock 3 thsp. 93 of the criminal procedure code of Ukraine the defense collects
evidence by requesting and receiving from organs of state power, bodies of local self-government
bodies, enterprises, institutions, organizations, officials and individuals things, copies of
documents, information, and experts ! findings, conclusions of audits, audit reports; initiate
investigative (detective) actions, covert investigative (detective) actions and other proceedings,
and by carrying out other activities that are able to provide the court with relevant and admissible
evidence. Until the last actions that are new to the legislative model the activities of the defender
in criminal proceedings of Ukraine, in particular, should include obtaining a defender on the basis
of a decision of an investigating judge or a court provisional access to objects and documents and
conduct the excavation, involvement of an expert by the defense for examination that can be
performed on a contractual basis, and upon request by the defense for the ruling of the
investigative judge. On a positive assessment of the merits and provided hours 5 tbsp. 46 of the
code of criminal procedure rule that the defender has the right to have a confidential meeting with
the suspect without the permission of the investigator, and the refusal of the defender or his
replacement should occur only in the presence of a defense after allowing confidential
communication (including 2 tbsp. 54 of the criminal procedure code of Ukraine).

These legislative innovations, appear to contribute to the effectiveness of protection in the
criminal process and create the necessary conditions for the implementation of the defender of its
procedural functions, which by virtue of special importance for the protection of rights, freedoms
and legitimate interests of the individual in criminal proceedings is constitutional. Promotes the
protection and expansion of competition during the pre-trial investigation of criminal offences,
because most measures of criminal proceedings shall be elected by the decision of the
investigating judge with the use of adversarial judicial review application by the parties to the
criminal proceedings. The participation of the defender in this trial protects them legitimate
interests of the suspect.

However, analyzing the conceptual issues concerning the participation of the defense to be
proved according to the new criminal procedural legislation of Ukraine, we cannot dwell on one
issue, which it seems, is one of the most relevant in the present. We are talking about the limited
protection in space-time dimension, because according to the prescribed code of criminal
procedure of the model the implementation of the pre-trial investigation, the defense is the specific
procedural forms only after the message to the person on suspicion or after her arrest on suspicion
of a crime. It should be noted that due to a number of objective factors that the law does not
provide the time or period of notice of the charges (except in the case of detention of persons
suspected of committing crimes in the manner prescribed by article 208 of the criminal procedure
code of Ukraine). In practice, quite common situation is when the person reported suspicion at the
end of the pre-trial investigation, and subsequently prepared the indictment, submitted to the court.
In such cases, protection is actually minimized almost to the time when a person acquires the
status of a suspect, and therefore in these criminal proceedings, the participation of the defender in
evidence during pre-trial investigation is only at the stage of its completion and can hardly be
considered adequate and effective from the point of view of ensuring the rights and legitimate
interests of the person in respect of which de facto was carried out pre-trial investigation.
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Analysis of the legislative provisions governing the participation of a defender in the proof
in criminal proceeding”™ allows to conclude that in most cases he can get proof only indirectly,
that is, implementing the right to petition the investigator, Prosecutor or the investigating judge
about the performance of certain procedural actions. Introduction parallel attorney's investigation,
which for many years was discussed in the legal literature (in particular, by their own attorney or
investigative action) [1, p. 235], Ukraine did not happen. Although it should be noted that to a
certain extent, this idea is embodied in the code of criminal procedure of Ukraine through the
protection of the opportunity to attract the expert for examination, to carry out the seizure of
objects and documents on the basis of a decision of an investigating judge, and to implement those
rights, aimed at gathering evidence that declared in Art. 93 of the criminal procedure code of
Ukraine. However, the procedural ability of the lawyer to involve experts for examination is
largely limited by the fact that according to h 3 thsp. 93 of the code of criminal procedure, he can
claim only copies of documents, which in most cases, as practice shows, may not be sufficient for
examination. Therefore, in these cases, the defender is forced to contact the investigator with a
request for original documents for appropriate expertise.

For individual attention, the solution of the question regarding the definition of the legal
nature of that information material that collects defender during the criminal proceedings. In fact,
based on the legal definition of evidence, which is formulated by the legislator in h 1tbhsp. 84 code
of criminal procedure, evidence in criminal proceedings, evidence is obtained in accordance with
the code of criminal procedure order, on the basis of which the investigator, Prosecutor,
investigating judge and the court establish the existence or absence of facts and circumstances
relevant to the criminal proceedings and subject to proof. However, according to H. 3 thsp. 93 of
the criminal procedure code of Ukraine the defense collects evidence by conducting specified in
the law proceedings. In this regard, there is a need in the interpretation of the above rules in order
to clarify the actual values and the legal nature of those materials (items and documents) that are
received by the defender during his participation in criminal proceedings. On the one hand, based
on the content of the specified provisions of article 84 of the code of criminal procedure, the actual
data become important evidence, when on the basis of the investigator, Prosecutor, investigating
judge and the court set the subject of proof, and therefore collected by the defender evidence may
not be evidence until such time as they will be used by the investigator, Prosecutor, investigative
judge or the court. On the other hand, according to the rules of article 93 of the criminal procedure
code of Ukraine the defense collects it is evidence, not of any materials containing the actual data,
which can be used in the proof. As rightly said M. E. Shumylo, the criterion for the legitimacy of
the evidence is communicative rationality, the essence of which is to provide freedom in the
evaluation of evidence through argumentation in discourse with the established legal procedure.
Therefore, evidence should recognize ajudicial body, not associated with the functions of criminal
prosecution or defence. In this regard, the scientist rightly remembered a scientific position known
processualist C. J. Dorokhov, who, describing the psychic reflection of the facts of reality,
emphasized that it is always subjective and conditional on individual characteristics of the nervous
system of the individual. It is no coincidence, says M. E. Shumylo, in his fundamental text
monographic studies C. J. Romm used the phrase "forensic evidence" [2, p. 47].

This approach is known scientists to the understanding of evidence in criminal proceedings
seems to be a very fruitful and that derived from the interpretation of the latest criminal procedural
legislation of Ukraine. It is based on the provisions of the criminal procedure code of Ukraine,
according to which can not be considered as evidence of the information contained in the
testimony, things and documents that were not subject to the direct study of the court, except as
provided in the code of criminal procedure. The court may accept as evidence the testimony of
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persons who do not give them directly in court, only in the cases stipulated by the code of criminal
procedure (including 2 tbsp. 23 of the CPC of Ukraine). The interpretation of these provisions
allows to conclude that judicial decisions, as a General rule, can only settle forensic evidence, i.e.
those that directly examined by the court with respect prescribed by law procedural form in terms
of adversarial procedure and to ensure that trial participants to participate in their study. The actual
data obtained during pre-trial investigation by the prosecution or the defense may have evidentiary
value only for the same parties, the rationale for their legal position. Evidence at pretrial
proceedings, rightly notes M. E. Shumylo, will be only for the investigator and the Prosecutor, but
likely for a defender and court [2, p. 48]. The exceptions are cases associated with the need to
obtain the testimony of the witness or victim during the pre-trial investigation, if the existence of
hazards to life and health of the witness or victim, a serious illness, there are other circumstances
that may make it impossible for them questioning in court or to affect the weight or credibility of
the testimony, in which the side of the criminal proceedings has the right to appeal to the
investigative judge with a request to interview the witness or victim in court, including the
simultaneous interrogation of two or more already interrogated persons. In this case, the
interrogation of the witness or victim is in court at the location of the court or stay patient witness,
victim in the presence of the parties to criminal proceedings in compliance with the rules of
interrogation during the trial (including 1 tbsp. 225 of the criminal procedure code of Ukraine).
Thus, the testimony of the witness or victim, the data in the pre-trial investigation, can have a
value of forensic evidence only, provided that their investigator judges with all the procedural
forms of questioning in the trial. Once established, the exception to the General rule of direct
examination of the evidence by the court, which exercises judicial proceedings criminal
proceedings, the legislator, on the one hand took into account those urgent cases in which the
questioning of a witness or victim is necessary, and on the other, with the aim of providing such
an indication of the strength of the forensic evidence provided exclusively judicial procedure of
obtaining them. If there are appropriate grounds for the request for examination of a witness or
victim, the investigating judge may declare the defense. In most other cases, when a witness or
victim in the state to testify in the upcoming trial, the defense may make a motion about their
interrogation the investigator with the purpose of forming the prosecution insight into the
circumstances that evidence in favor of the suspect. To independently interrogate the witness or
victim, the defender has no right, however, in accordance with h 8 thsp. 95 of the criminal
procedure code of Ukraine it is possible to obtain from the participants in criminal proceedings
and other persons with their consent explanations, which are not a source of evidence.

Systematic analysis of these provisions of the law of evidence allows us to conclude that
the defence during the pre-trial investigation gathers evidence and information about the facts to
be proved. Such information are formalized in the relevant things and documents (materials).
Strength of the evidence (forensic) such materials will receive only after direct study and
evaluation by the Tribunal in the trial of criminal proceedings (or if there are statutory grounds -
the investigative judge according to the rules of the trial). According to the rules of article 94 of
the criminal procedure code of Ukraine every evidence is to be assessed from the pomt of view of
facilities, validity, reliability, and the totality of the evidence collected from the point of view of
the adequacy and linkages to appropriate procedural decision.

This conclusion, in our opinion, due to conceptual change approaches lawmakers to
strengthen regulatory model implementation of the criminal proceedings in the court of first
instance. The conceptual nature of the changes that have occurred since the adoption of the new
criminal procedural legislation of Ukraine, is the following. First, unlike the code of criminal
procedure of 1960, the prosecution submits to the court all the materials of the criminal case, and
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only the indictment and under article 291 of the criminal procedure code of Ukraine annexes.
Provide the court with other documents before the trial is prohibited. Collected by the parties
information about the facts, the legitimacy of which exactly how evidence can be recognized only
by the court, provided in the trial of criminal proceedings for direct study by the court with
participation of the litigants. Secondly, unlike previous models of proof in criminal proceedings,
the newest legislation of Ukraine, as noted above, prohibits justify judgment evidence, which were
obtained during pre-trial investigation, but were not examined in court. This radically changed the
legal significance of those materials, which are received between parties to the criminal
proceedings at the pre-trial investigation. They have meaning only for the justification of a party
to the criminal proceedings. For charges as procedural functions, determines the performance of
other procedural functions (protection, justice, and the set is available in the materials of the
criminal proceedings evidence confirming the completion by an individual of a criminal offence is
sufficient to initiate judicial proceedings criminal proceedings by a court indictment with the
appropriate application and implementation of proving the charges in court. To protect existing
materials containing the actual data, which is refuted suspicion or softens the possible criminal
prosecution of the suspect, the accused, the relevant legal basis for application of the relevant
petitions and complaints during the pre-trial investigation or implementation of proof in court and
their use as forensic evidence. In view of the above, it seems more correct position of the
legislator defined in the Law of Ukraine "On advocacy and legal practice”, namely regulating the
professional rights of the lawyer, legislator, not his right to collect evidence, and the lawyer's right
to collect information about the facts that may be used as evidence (art 20).

In summary, it should be noted that the current legal model for the delivery of evidence by
the defence counsel in criminal proceedings gives new opportunities for solving problems of
protection. She, as shows practice, requires further improvement, however, should be determined
by the competition as a principle of the criminal process, in which the court of first instance
according to the current legislation of Ukraine acquires strategic importance.
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